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No.  16,04g. 

Bell  v.  The  State,  ex  rel.  Summers. 

County  CoMMiaBiOMEB8.~Tenn  of  Office,— The  act  of  March  7,  1885  (Acta 
1885,  p.  69),  regelating  the  term  of  office  of  county  commissioners,  was 
not  intended  to  change  the  order  of  succession)  nor  to  lengthen  the  terms 
of  county  commissioners. 

Aamb. — Duration  of  Term.— An  act  approved  February  17,  1838,  required 
each  county  in  the  State,  except  those  named  in  the  act,  to  elect  three 
commissioners  for  the  county  at  the  ensuing  election,  the  person  receiv- 
ing the  highest  number  of  votes  to  serve  for  the  term  of  three  years, 
the  person  receiving  the  next  highest  two  years,  and  the  person  receiv- 

*  ing  the  next  highest  one  year.  The  commissioners  elected  under  the 
terms  of  this  act  organized  September  3, 1838.  The  term  of  the  com- 
missioner from  the  second  district,  he  having  received  the  least  number 
of  votes,  expired  in  one  year.  The  regular  succession  was  kept  up  until 
1869.  By  reason  of  changing  the  elections  from  an  annual  to  a  biennial 
period,  the  successor  of  the  commissioner  from  the  second  district  was 
not  elected  until  the  second  Tuesday  of  October,  1870.,  He  held  until 
1873,  and  the  three-year  terms  from  this  district  have  since  been  reck- 
oned as  beginning  with  the  year  1870,  instead  of  the  year  1869.  The 
act  of  March  1, 1885,  provides  that  the  term  of  office  of  county  commis- 
aioners  shall  be  three  years,  and  shall  begin  on  the  first  Monday  in  De- 
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cembeFi  and  the  term  of  office  of  no  two  districts  in  the  same  countj 
shall  begin  in  the  same  year;  and  the  year  in  which  the  term  of 
office  in  each  district  shall  begin  shall  be  determined  by  calculating 
periods  of  three  years  from  the  end  of  the  term  for  which  the  commis- 
sioner for  the  same  district  was  elected  upon  the  organization  of  the 
board  of  commissioners  for  the  county. 
Heldf  that  the  time  of  the  commencement  of  the  term  of  office  of  the  com- 
missioner from  the  second  district  is  to  be  determined  by  counting 
periods  of  three  years  from  the  year  1839,  when  the  term  of  the  first  com- 
missioner from  the  second  district  expired ;  and  that  the  term  held  by 
the  previous  commissioner  from  1869  to  1870  was  simply  an  encroach- 
ment on  the  term  of  his  successor,  and  did  not  change  the  term  of  oflSce. 

From  the  HuutiDgton  Circuit  Court. 

J,  B.  Kenner,  for  appeliaul. 

L.  P.  MiUigariy  0.  Whitelock  and  S.  E.  Cooky  for  appellee* 

Coffey,  C.  J. — This  action  was  brought  in  the  Hunting- 
ton Circuit  Courts  by  the  appellee  against  the  appellant,  to 
test  the  right  of  the  latter  to  hold  the  office  of  county  com- 
missioner from  the  second  district  in  said  county.  The 
court  overruled  a  demurrer  to  the  information  in  the  cause^ 
and,  the  appellant  refusing  to  plead  further,  the  appellee  had 
judgment. 

The  material  facts  in  the  case,  as  they  appear  in  the  in- 
formation are,  substantially,  that  prior  to  1834,  the  county 
of  Huntington  embraced  the  territory  now  included  in  the 
counties  of  Wabash  and  Whitley.  While  it  embraced  this 
territory  a  board  of  commissioners  was  organized  on  the  5th 
day  of  May,  1834. 

In  the  year  1835,  Wabash  county  was  organized,  and 
Whitley  county  was  organized  in  the  year  1838.  On  the 
4th  day  of  February,  1837,  a  special  act  of  the  Legislature 
was  approved,  abolishing  the  board  of  commissioners  of 
Huntington  county,  and  transferring  all  the  business  then 
pending  before  that  body  to  a  board  consisting  of  the 
qualified  justices  of  the  peace  of  the  county,  which  board 
of  justices  transacted  the  business  of  th.e  county  usually 
transacted  by  the  board  of  commissioners,  until  the  17tb 
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day  of  February,  1838.  Oo  that  day  a  general  act  of- the 
Legislature  was  appro-ved  requiring  each  county  in  the  State, 
except  those  named  in  the  act,  to  elect  three  qualified  com- 
missioners for  the  county  at  the  ensuing  August  election. 
The  act  provided  that  the  person  receiving  the  highest  num- 
ber of  votes  should  serve  for  the  term  of  three  years,  the 
person  receiving  the  next  highest  two  years,  and  the  person 
receiving  the  next  highest  one  year.  Under  the'  terms  of 
tiiis  act,  John  R.  Emley,  James  B.  Tanner  and  Joseph  Wiley 
were  elected  as  commissioners  for  Huntington  county  and 
organized  on  the  3d  day  of  September,  1838. 

Tanner  was  elected  from  the  second  district,  and  having 
received  a  less  number  of  voteg  than  either  of  the  other  two, 
his  term  of  office  expired  in  one  year.  His  successor  was 
duly  elected  and  held  for  the  period  of  three  years,  and  the 
regular  succession  was  kept  up  until  1869. 

In  the  year  1866,  John  Brubaker  was  elected  from  the 
second  district,  but,  by  reason  of  changing  the  elections  from 
an  annual  to  a  biennial  period,  his  successor  was  not  elected 
until  the  second  Tuesday  of  October,  1870.  Brubaker's 
successor  held  until  1873,  and  the  three-year  terms  from 
this  district  have  since  been  reckoned  as  beginning  with  the 
year  1870,  instead  of  the  year  1869.  The  appellant  was 
elected  as  county  commissioner  from  this  district  at  the  No- 
vember election  in  the  year  1884.  At  the  November  elec- 
tion in  1888  he  was  elected  his  own  successor.  At  the  No- 
vember election  in  the  year  1890  the  relator  was  duly 
elected  as  county  commissioner  for  the  second  district,  and 
has  qualified  and  made  the  necessary  demand  for  his  office, 
claiming  that  the  appellant's  term  expired  on  the  first  Mon- 
day in  December,  1890.  The  appellant  claims  that  his  term 
of  office  will  not  expire  until  the  first  Monday  in  December, 
1891. 

Section  19S4,  Elliott's  Supplement,  provides  that  the  term 
of  office  of  county  commissioners  shall  be  three  years,  and 
shall  begin  on  the  first  Monday  in  December,  and  the  term 
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of  office  of  DO  two  districts  in  the  same  county  shall  begin 
in  the  same  year ;  and  the  year  in  which  the  term  of  office 
of  each  district  shall  begin  shall  be  determined  by  calcu- 
lating periods  of  three  years  from  the  end  of  the  term  for 
which  the  commissioner  for  the  same  district  was  elected 
upon  the  organization  of  the  board  of  commissioners  for  the 
county.  This  act  was  approved  on  the  7th  day  of  March, 
1885. 

It  has  always  been  the  legislative  policy  in  this  State  to 
so  organize  the  boards  of  county  commissioners  as  that  one 
member  should  retire  each  year.  The  term  of  office  is  ap- 
plied to  the  office  itself,  and  not  to  the  person  filling  it.  The 
act  of  1885  was  not  intended  to  change  the  order  of  succes- 
sion, nor  to  lengthen  the  terms  of  county  commissioners. 
Except  to  fix  the  first  Monday  of  December  as  the  date  for 
the  commencement  of  the  term,  the  act  is  wholly  declaratory. 
As  applied  to  districts  where  the  regular  succession  had  been 
observed,  it  did  not  efiect  any  change  whatever  except  to  fix 
the  first  Monday  in  December  as  the  commencement  of  the 
term.  Parcel  v.  State,  ex  reL,  110  Ind.  122;  Stale,  ex  reL, 
v.  Barlow,  103  Ind.  563;  Jones  v.  State,  ex  reL,  112  Ind. 
193  ;  Parmater  v.  J^ate,  ex  rel.j  102  Ind.  90 ;  State,  ex  reL,  v. 
Bell,  116  Ind.  1. 

Counting  periods  of  three  years  from  the  year  1839,  when 
Tanner's  term  expired,  the  appellant's  term  ended  and  the 
relator's  term  began  on  the  first  Monday  in  December,  1890. 

The  time  held  by  Brubaker  from  1869  to  1870  was  simply 
an  encroachment  on  the  term  of  his  successor,  and  did  not 
change  the  term  of  the  office. 

It  is  contended  by  the  appellant,  however,  that  the  peri- 
ods should  be  counted  from  the  year  1834,  when  the  first 
board  of  commissioners  was  organized  in  Huntington  county. 
It  is  evident  that  we  could  not  adopt  this  mode  of  compu- 
tation without  disturbing  the  succession  fixed  by  the  law 
under  which  the  present  board  of  commissioners  of  Hun- 
tington county  was  organized.     As  we  have  seen,  it  was  not 
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the  intention  of  the  act  of  1885  to  disturb  the  regular  suc- 
cessions as  fixed  by  law,  but  to  fix  a  rule  by  which  disputes 
as  to  the  succession  might  be  settled  and  litigation  pre- 
vented. 

We  think  the  periods  should  be  counted  from  the  time 
when  Tanner's  term  expired. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
information  in  this  cause. 

Judgment  affirmed. 

FUed  Sept.  15, 1891. 


No.  15,893. 

LaUQHLIN   t^.  HiBBEN   ET   AL. 

Mortgage. — Imanity  of  Mortgagor, ^Setting  Aside  Decree  of  Foredoiure. — 
Where  a  valid  mortgage  is  executed  by  a  husband,  his  wife  joining,  a 
decree  of  foreclosure  will  not  be  set  aside  because  when  it  was  rendered 
the  husband  was  insane,  at  least  where  the  defendant  was  a  purchaser 
in  good  faith  after  a  judgment  for  possession,  and  where  there  is  no  ten- 
der of  payment. 

From  the  Rush  Circuit  Court. 

<7.  B.  Julian  and  /.  F,  Julian^  for  appellant. 
J,  A,  Ntw  and  W.  Woods,  for  appellees. 

Elliott,  J. — The  appellant  alleges,  in  her  complaint,  that 
on  the  9th  day  of  August,  1880,  she  joined  her  husband  in  a 
mortgage  to  secure  the  sum  of  two  thousand  dollars  borrowed 
by  her  husband  of  the  appellee  Gertrude  Hibben,  guardian 
of  an  infant  ward;  that  on  the  5th  day  of  February,  1885, 
the  mortgagee  instituted  a  suit  to  foreclose  the  mortgage ; 
and  that  a  decree  of  foreclosure  was  rendered  ;  that  at  the  time 
the  foreclosure  suit  was  instituted  the  appellant's  husband, 
David  J.  Laughlin,  was  insane;  tliak  the  agent  of  the  mort- 
gagee was  informed  of  the  insanity  of  David  J.  Laughlin, 
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but  represented  to  the  appellant  that  it  was  not  necessary  to 
have  a  guardian  appointed  for  him.  The  appellee  New  an- 
swered the  complaint  by  alleging  the  execution  of  the  mort- 
gage ;  that  suit  was  duly  brought  and  process  served ;  that 
the  appellant  appeared  and  answered  the  mortgagee's  com- 
plaint, but  did  not  plead  the  husband's  insanity ;  that  trial 
was  had  upon  the  issue  tendered  by  her  answer,  and  a  decree 
rendered ;  that  the  land  was  sold  by  the  sheriff  and  pur- 
chased by  the  mortgagee,  on  the  9th  day  of  May,  1889 ; 
that  a  deed  was  duly  issued  ;  that  the  judgment  debtors  re- 
fused to  surrender  possession,  and  an  action  was  subsequently 
brought  for  possession ;  that  judgment  was  rendered  award- 
ing possession  to  the  plaintiff  in  that  action,  and  under  the 
writ  issued  thereon  the  appellant  and  her  husband  were 
ejected;  that  the  defendant  subsequently  bought  the  land 
from  Gertrude  Hibben  and  paid  full  value  therefor,  and 
afterwards  sold  and  conveyed  it  to  the  appellee  Rock ;  that 
the  defendant  was  ignorant  of  any  infirmity  in  the  title,  and 
was  a  purchaser  in  good  faith.  The  cross-complaint  of  New, 
as  well  as  the  cross-complaint  of  Rock,  sets  forth  substan- 
tially the  same  facts. 

It  is  clear  that  the  appellant  has  no  cause  of  action.  Her 
husband  made  a  contract,  obtained  two  thousand  dollars,  ex- 
ecuted a  mortgage  to  secure  it,  and  at  the  time  this  was  done 
he  was  capable  of  contracting.  The  subsequent  loss  of 
mind  did  not,  of  course,  invalidate  the  contract.  As  there 
was  a  valid  mortgage,  the  mortgagee  had  a  right  to  enforce 
it,  for  the  subsequent  insanity  of  the  husband  of  the  appel- 
lant could  not  take  from  the  mortgagee  the  right  to  enforce 
her  mortgage  in  due  course.  The  decision  in  Woods  v. 
Brovm,  93  Ind.  164,  is  directly  in  point,  and  precludes  a  re- 
covery by  the  appellant.  That  decision  is  fully  sustained 
by  the  authorities,  and  it  goes  further  than  we  are  required 
to  do  here.  In  this  instance  there  was  a  valid  mortgage 
supported  by  an  adequate  consideration ;  there  was  a  decree 
in  due  course  foreclosing  the  mortgage,  and  there  was  a 
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judgment  for  possession  rendered  in  a  subsequent  action 
based  upon  the  title  derived  from  the  sale  on  the  decree,  so 
that  the  case  is  much  stronger  than  the  one  to  which  we 
have  referred.  The  old  and  firmly  established  principle 
that  equity  will  not  annul  a  judgment,  unless  a  defence  is 
shown,  is  influential  here,  for  it  does  not  appear  that  there 
is  any  defence  whatever  to  the  mortgage.  For  anything 
that  appears  it  would  be  useless  to  vacate  the  decree,  since, 
as  there  is  no»defence  to  the  mortgage,  and  no  tender  of  pay- 
ment, no  good  would  be  accomplished  by  vacating  the  de- 
cree of  foreclosure.  It  would  be  unjust  to  the  mortgagee  to 
multiply  costs  where  there  is  no  defence,  nor  any  attempt  to 
do  equity.  It  would  be  still  more  unjust  to  take  title  from 
the  purchasers  where  two  judgments  are  adverse  to  the 
claimant  upon  the  question  of  title,  and  the  purchasers 
bought  in  good  faith. 

Judgment  affirmed. 

Filed  May  26, 1891 ;  petition  for  a  rehearing  overruled  Sept.  15,  1891. 


No.  14,844. 

Fordice  v.  Gibson  et  al. 

S AJjii.— Executory  Contract. — Personal  Property. — Delivery. — Vesting  oj  Title. — 
A.  purchased  a  tract  of  land  for  the  purpose  of  cutting  and  utilizing 
the  timber  in  the  manufacture  of  staves.  An  unpaid  balance  of  the 
purchase- price  was  secured  bj  a  mortgage  on  the  land.  A.  afterwards 
entered  into  a  contract  with  the  ilppellees,  whereby  he  agreed  to  de- 
liver to  them  a  large  number  of  staves,  of  his  first  manufacture  of 
merchantable  sawed  staves.  The  contract  further  provided  that  the 
title  and  ownership  of  all  the  timber  and  staves  bought  by  A.  should 
vest  in  the  appellees  until  the  contract  was  complied  with.  The  ap- 
pellees were  to  furnish  A.  a  sufficient  amount  of  money  from  time  to 
time  to  pay  for  making  and  hauling  the  staves.  The  appellees  after 
receiving  within   a  small  number  of  the  entire  quantity  of    staves 
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mentioned  in  the  contracti  seized  a  large  number  of  staves  which  had 
been  delivered  bj  A.  to  the  mortgagee  of  the  land  on  account  of  the 
mortgage  indebtedness,  to  reimburse  them  for  advances  made  to  A. 

Held,  that  the  title  to  the  staves  in  controversy  did  not  pass  to  the  appel- 
lees under  the  terms  of  the  contract. 

Heldj  also,  that  something  was  necessary  to  designate  or  indicate  the 
staves  before  it  could  be  said  that  any  given  staves  or  lot  of  staves 
passed  under  the  contract. 

Same. — Article  to  be  Manufactured, —  When  Title  Passes, — A  contract  for  the 
sale  of  an  article  to  be  manufactured  is  an  executory  contract,  and  ordi- 
narily no  title  passes  until  the  thing  is  completely  ^one  and  notice 
given  to  the  vendee,  or  some  act  done  by  the  vendor  designating  it  as 
the  thing  sold,  either  by  setting  it  apart,  marking  it,  or  some  other 
similar  act. 

Chattel  Mobtgage. —  When  JReeording  Neeeteary, — Recording  is  only  nec- 
essary to  the  validity  of  a  chattel  mortgage  when  possession  of  the 
mortgaged  chattel  is  not  delivered  to  the  mortgagee  and  retained  by 
him. 

From  the  Scott  Circuit  Court. 

E.  Moser,  W.  E.  Niblack,  T.  M.  Cflarke,  C.  8.  Dobbins,  J. 
T.  Rogers  and  H.  Q.  Houghton,  for  appellant. 

T,  J".  Brooks,  W.  K,  Marshall,  A,  if.  Munden,  (7.  i. 
Jewett  and  M.  Storen,  for  appellees. 

McBridEi  J. — This  was  a  suit  by  the  appellant  to  recover 
of  the  appellees  for  the  alleged  conversion  of  a  lot  of  staves 
which  the  parties  agree  were  of  the  value  of  $2,296.86.  Both 
parties  claimed  title  to  the  staves  by  purchase  from  one 
George  S.  Beeman. 

The  facts  are  substantially  as  follows:  February  4thy 
1885,  Beeman  bought  certain  land  of  appellant.  The  prin- 
cipal value  of  the  land  was  in  the  timber  growing  on  it,  and 
Beeman  bought  it  for  the  purpose  of  cutting  and  utilizing 
the  timber  in  the  manufacture  of  staves.  An  unpaid  bal- 
ance of  the  purchase- price  was  secured  by  a  mortgage  on 
the  land.  May  21st,  1885,  Beeman  executed  to  the  appellees 
the  following  instrument : 

"$8,051.40.  Seymour,  Ind.,  May  21st,  1885. 

*'  Received  of  Gibson  &  McDonald  eight  thousand  and 
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fifty-one  dollars  and  forty  cents,  being  part  payment  on 
four  hundred  thousand  (400,000)  of  my  first  manufacture  of 
merchantable  white  oak  rived  staves,  of  the  following  dimen- 
sions :  Not  less  than  34  inches  long,  must  be  cut  by  36- 
inch  measure,  and  to  be  f  to  |  of  an  inch  thick  on  heart 
edge,  and  to  be  4^  inches  wide^  clear  of  the  sap.  Also  three 
hundred  thousand  (300,000)  of  my  first  manufacture  of 
merchantable  sawed  staves,  34  inches  long^  4  to  7  inches 
wide,  average  6  inches  wide^  including  the  sap,  and  |  of  an 
inch  thick.  I  agree  to  deliver  F.  O.  B.  cars  at  Shoals,  and 
at  first  switch  east  of  Shoals,  all  the  above  named  staves  by 
December  1st,  1886,  for  which  the  said  Gibson  &  McDon- 
ald agree  to  receive,  at  Seymour,  at  sixteen  dollars  per  thou- 
sand for  the  rived  staves,  and  seventeen  dollars  per  thousand 
for  the  sawed  staves,  their  inspection,  and  to  pay  freight  on 
the  same  to  Seymour.  I  further  agree  that  the  title  and 
ownership  of  all  the  timber  and  staves  bought  by  me  shall 
vest  in  the  said  Gibson  &  McDonald  until  this  contract  is 
complied  with.  The  said  Gibson  &  McDonald  agree  to 
furnish  the  said  G.  S.  Beeman  a  sufficient  amount  of  money 
from  time  to  time  to  pay  for  making  and  hauling  the  above 
named  staves.  G.  S.  Beeman. 

"  Gibson  &  McDonald.'' 

Up  to  November  26th,  1885,  Beeman  had  furnished  to 
the  appellees  under  this  contract  696,970  staves,  or  within 
3,030  of  the  number  contracted  for,  and  Gibson  &  McDon- 
ald had  accepted  them.  Gibson  &  McDonald  continued 
furnishing  Beeman  money  up  to  December  1st,  1885,  and 
in  all  paid  to  him  913,941.41,  which  was  much  more  than 
the  value  of  the  staves  received. 

In  September,  1885,  a  portion  of  the  purchase- money  for 
the  land  being  due  and  unpaid,  Fordice  forbade  Beeman 
cutting  or  removing  any  more  timber  until  he  was  paid, 
threatening  injunction  proceedings.  At  that  time  the  staves 
in  controversy,  159,755  in  number,  were  manufactured  and 
in  Beeman's  stave  yard.     About  the  last  of  October,  1885, 
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Beeman  turned  them  over  to  Fordice  to  apply  on  his  in- 
debtedness to  him.  Afterward,  by  arrangement  with  For- 
dice, he  hauled  them  to  the  railroad,  and  on  the  I7th  day  of 
December,  1885,  after  the  delivery  at  the  railroad  was  com- 
plete, Beeman  executed  to  Fordice  the  following : 

"  This  certifies  that  I  have  this  day  sold  and  delivered  to 
Nelson  Fordice  the  following  personal  property  in  Martin 
<!ounty,  to  wit :  159,755  staves,  now  on  line  of  railroad  in 
Hubert  township,  in  consideration  of  which  said  Fordice  is 
to  credit  my  notes,  made  payable  to  him  when  said  staves  are 
sold ;  and  should  said  staves  sell  for  more  than  sufficient  to 
pay  such  as  may  be  due  on  said  notes  when  sold,  then  said 
Fordice  is  to  pay  over  to  me  the  remainder.  But  should 
said  staves  not  sell  for  enough  to  pay  said  notes,  then  I  am 
to  pay  the  balance  due,  or  to  become  due,  to  said  Fordice. 
It  is  especially  understood  and  agreed  that  this  contract  is 
not,  in  any  way,  to  affect  the  remedy  that  said  Fordice  now  has 
against  me  on  any  notes  whatever.  Same  not  to  be  sold 
under  market  prices. 

"  Dated  this  17th  day  of  December,  A.  D.  1885. 

"  G.  S.  Beeman." 

The  appellees,  finding  the  staves  where  they  had  been 
placed  by  Beeman,  claimed  them  under  their  contract  and 
took  and  used  or  disposed  of  them  as  their  own.  The  prin- 
cipal controversy  is  over  the  construction  to  be  given  to  the 
contract  between  Beeman  and  the  appellees. 

The  appellant  insists  that  the  contract  was  executory,  and 
that  the  appellees  never  acquired  any  title  to  the  staves  in 
controversy,  while  the  appellees  insist  that  by  its  terms 
the  title  to  all  the  timber  from  which  the  staves  were  made 
was  vested  in  them,  and  that  the  staves,  as  fast  as  they  were 
manufactured,  became  their  property. 

The  contract  is  for  the  sale  of  an  article  to  be  manufac- 
tured. Such  contracts  are  executory,  and  ordinarily  no  title 
passes  until  the  thing  is  completely  done  and  notice  given 
to  the  vendee,  or  some  act  done  by  the  vendor  designating 
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it  as  the  article  sold,  either  by  setting  it  apart,  marking  it, 
or  some  other  similar  act.  Benj.  Sales^  Am.  notes,  sec- 
tions 352-367;  First  NatH  Banky  etc.,  v.  Crowley ,  24  Mich. 
492;  Ballentine  v.  Robinson^  46  Pa.  St.  177;  Moline  Scale 
Co.  V.  Beedy  62  Iowa,  307. 

Even  in  the  case  of  articles  manafactured  expressly  for  a 
party,  title  passes  only  upon  completion  according  to  the 
contract  and  delivery,  or  tender  of  delivery.  Benj.  Sales, 
Am.  notes,  sections  358-384. 

While  this  is  th*e  general  rule,  it  is  no  doubt  competent  for 
the  parties  to  fix,  by  their  contract,  a  different  time  when 
the  title  will  pass,  and  if  it  clearly  appears  from  the  con- 
tract that  the  parties  intended  the  title  to  pass  at  any  given 
time,  or  at  any  designated  stage  of  the  manufacture,  or 
without  any  fornial  delivery  or  tender,  such  intention  would 
no  doubt  govern. 

The  contract  in  question  is  for  the  sale  of  a  certain  num- 
ber of  staves  of  the  vendor's  first  manufacture,  of  certain 
kinds.  This  is  equivalent  to  saying  that  out  of  the  staves 
of  that  kind  first  manufactured  by  the  vendor  shall  be  se- 
lected, or  designated,  the  given  number  sold.  It  does  not 
provide  that  the  first  400,000  of  one  kind,  or  the  first  300,- 
000  of  the  other  kind,  shall  be  taken,  but  they  are  to  be  of 
the  first  manufacture. 

Manifestly,  something  was  necessary  to  designate,  or  indi- 
cate, before  it  could  be  said  that  any  given  staves  or  lot  of 
staves  passed  under  this  contract.  So  far  as  this  provision  of 
the  contract  is  concerned,  it  is  clearly  within  the  principle 
laid  down  in  Comniei^ial,  etc.,  Bank  v.  Gillette,  90  Ind.  268, 
and  other  cases  decided  by  this  court,  both  before  and  since 
that  time,  following  the  same  rule. 

The  case  of  ifartz  v.  Putnam,  117  Ind.  392,  cited  by  the 

•   appellees  as  being  decisive  of  the  question  in  their  favor, 

•  lends  no  support  to  their  contention.     The  contract  there 

considered  was,  like  this,  for  the  purchase  of  articles  to  be 

manufactured  by  the  vendor.     Lumber  of  certain  kinds  and 
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dimensions  was  to  be  sawed  and  piled  on  sticks  in  the  ven- 
dor's lumber  yard  and  was  there  to  be  paid  for,  but  was  to 
be  afterwards  shipped  by  the  vendor  at  the  instance  of  the 
vendee.  The  lumber  was  sawed  and  piled  according  to  con- 
tract, and  invoices  being  furnished,  the  vendee  stating  the 
amounts  and  the  price,  it  was  all  paid  for.  The  piling  of 
the  lumber  on  sticks  and  furnishing  invoices  of  it  was  a  suf- 
ficient identification  and  designation,*  and  the  title  passed^ 
In  the  case  at  bar,  after  the  manufacture  of  the  staves  in 
controversy,  but  before  anything  had  been  done  in  the  way 
of  delivering  them  to  the  appellees,  or  of  designating  them 
as  a  portion  of  those  sold  to  the  appellees,  Beeman  sold  and 
delivered  them  to  the  appellant. 

Appellees  contend,  however,  that,  even  if  there  was  other- 
wise doubt  as  to  their  title,  it  is  put  at  rest  by  the  provision 
vesting  in  them  title  to  all  lumber  and  staves  bought  by 
Beeman  until  the  contract  was  complied  with.  We  are  un- 
able to  see  how  this  affects  the  question. 

Assuming  that  the  parties  could  thus  transfer  the  owner- 
ship of  the  timber,  the  stipulation  in  the  contract  has  no  re- 
lation to  any  of  the  staves  in  controversy,  which  were 
manufactured  from  timber  cut  on  Beeman/s  own  laud,  and 
not  from  timber  bought  by  him.  The  title  to  the  land 
had  been  in  Beeman  for  some  months  when  the  contract  was 
made,  and  it  is  hardly  possible  that  by  the  use  of  the  words 
"  timber  and  staves  bought  by  me ''  the  parties  meant  tim- 
ber growing  on  Beeman's  own  land.  However,  even  if  we 
assume  that  they  did,  and  that  such  stipulation  was  valid 
and  efl^ectual  to  transfer  the  title  to  fhe  timber,  how  does 
this  leave  the  parties  ?  The  contract  is  for  700,000  staves. 
Of  this  number  696,970  had  been  previously  delivered,  leav- 
ing only  3,030  to  be  delivered  to  complete  the  contract. 
The  stipulation  in  the  contract  only  assumes  to  vest  the  title 
to  the  timber  in  the  appellees  until  the  contract  was  com-  * 
plied  with,  and  could,  therefore,  at  the  utmost  only  affect 
3,030  of  the  159,755  staves. 
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Upon  the  facts  before  us,  and  about  which  there  seems  to 
be  little  if  any  controversy,  the  verdict  of  the  jury  and 
judgment  of  the  circuit  court  are  clearly  erroneous. 

The  court,  at  the  request  of  the  appellees,  gave  to  the  jury 
the  following  instruction : 

^'The  contract  read  in  evidence,  between  plaintiff  and 
George  S.  Beeman  in  regard  to  the  staves  in  controversy,  is 
in  legal  effect  only  a  chattel  mortgage,  and  if  it  was  not  re- 
corded within  ten  days  after  it  was  executed  it  is  void  and 
of  no  effect  whatever  as  against  Gibson  &  McDonald,  and  if 
Beeman  did  not  own  the  staves  mentioned,  but  Gibson  & 
McDonald  did,  it  is  also  void  and  of  no  effect  against  them 
for  that  additional  reason/' 

To  the  giving  of  this  instruction  appellant  objected  and 
excepted,  and  it  is  assigned  as  error. 

Assuming  the  legal  effect  of  the  instrument  to  be  as  stated 
the  instruction  is  clearly  erroneous.  Recording  is  only  nec- 
essary to  the  validity  of  a  chattel  mortgage  when  possession 
of  the  mortgaged  chattels  is  not  delivered  to  the  mortgagee 
and  retained  by  him.     Section  4913,  R.  S.  1881. 

Here  the  staves  were  delivered  to  the  appellant,  and  were 
in  his  possession  when  taken  by  the  appellees. 

The  judgment  of  the  circuit  court  is  reversed,  at  the  costs 
of  the  appellees,  with  instructions  to  grant  a  new  trial. 

FUed  Sept.  15, 1891. 
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No.  15,884. 

The  Board  of  School  Commissionebs  of  the  Cmr  of 
Indianapolis  v.  The  State,  ex  bel.  Sander. 

Schools. — Study  of  Oermom. — Statute  Corutrued, — In  the  act  of  Maj  6, 1869^ 
section  4497,  B.  S.  1881,  which  provides  that  *'  whenever  the  parents  or 
guardians  of  twenty- five  or  more  children  in  attendance  at  any  tchool 
of  a  township,  town,  or  city,  shall  so  demand,  it  shall  be  the  duty  of 
the  school  trustee,  or  trustees,  of  said  township,  town,  or  city,  to  pro- 
cure efficient  teachers,  and  introduce  the  Qerman  language  as  a  branch 
of  study  into  such  schools,"  the  words  "  any  school ''  mean  any  place 
where  a  public  school  is  taught,  with  its  complement  of  teachers  and 
scholars. 

Same. —  Where  German  Mutt  be  Taught  When  Demand  is  Made. — Where, 
under  such  statute,  the  requisite  demand  is  made  on  the  board  of  school 
commissioners  for  the  teaching  of  German  in  a  certain  school  of  a  city, 
the  requirement  of  the  statute  is  not  met  by  providing  that  the  lan- 
guage shall  be  taught  in  another  school  of  the  city  when  the  pupils 
have  reached  a  certain  grade,  but  it  must  be  taught  in  the  particular 
school  where  the  demand  is  made. 
McBridk,  J.,  and  Olds,  J.,  dissent 

Samb. — E^ueal  to  Introduce  Qerman  Beeaute  of  Lack  of  Ancb. — Inevffieieney. 
of  Ezcuae. — ^The  board  of  school  commissioners  can  not  set  up  a  lack  of 
funds  as  an  excuse  for  their  refusal  to  introduce  the  study  of  German, 
where  it  appears  that  studies  not  named  in  the  statute  as  required 
studies  are  taught  at  ^n  expense  greater  than  would  be  necessary  for 
the  teaching  of  German. 

From  the  Marion  Circuit  Court. 

/.  S.  Duncan  and  C.  W,  Smith,  for  appellant. 

L.  JB.  Smftf  W.  P.  Fiahback  and  W.  P.  Kappes,  for  appellee. 

Miller,  J. — This  was  a  proceeding  by  mandate  to  com- 
pel the  board  of  school  commissioners  of  the  city  of  Indian- 
apolis to  introduce  the  German  language,  as  a  branch  of 
study,  into  School  No.  22,  upon  the  demand  of  parents  and 
guardians  of  children  in  attendance  upon  that  school. 

The  action  was  predicated  upon  section  4497,  R.  S.  1881, 
(Acts  of  1869,  Sp.  Sess.,  p.  40),  which  reads  as  follows: 

''  The  common  schools  of  the  State  shall  be  taught  in  the 
English  language ;  and  the  trustees  shall  provide  to  have 
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taught  in  them  orthography,  reading,  writing/  arithmetic,, 
geography,  English  grammar,  physiology,  history  of  the 
United  States,  and  good  behavior,  and  such  other  branchea 
of  learning  and  other  languages  as  the  advancement  of  pu- 
pih  may  require,  and  the  trustees  from  time  to  time  direct. 
And  whenever  the  parents  or  guardians  of  twenty-five  or 
more  children  in  attendance  at  any  school  of  a  township^ 
town,  or  city  shall  so  demand,  it  shall  be  the  duty  of  the 
school  trustee  or  trustees  of  said  township,  town,  or  city^ 
to  procure  efficient  teachers,  and  introduce  the  German  lan- 
guage as  a  branch  of  study  into  such  schools ;  and  the  tuition 
in  said  schools  shall  be  without  charge :  Provided,  Such  de- 
mand is  made  before  the  teacher  for  said  district  is  employed.'^ 

The  verified  petition  for  the  alternative  writ  alleges,  in 
substance,  the  following  facts : 

That  one  of  the  schools  of  the  city,  under  the  manage- 
ment of  said  board  of  school  commissioners,  is  a  school  knowD 
as  Public  School  No.  22 ;  that  the  school  year  of  the  city 
extends  from  September  in  each  year  to  June  of  the  follow- 
ing year;  that  before  any  teachers  for  said  school  were  pro- 
cured or  employed  *  for  the  coming  year  the  parents  and 
guardians  of  one  hundred  and  twelve  children  in  attendance 
at  said  school  petitioned  and  demanded  of  the  appellant  board 
that  it  procure  and  employ  efficient  teachers  and  introduce 
the  German  language  as  a  branch  of  study  into  said  school 
for  the  coming  school  year ;  that  said  board  refused  to  grant 
said  demand,  but  went  on  and  employed  teachers  to  teach 
all  the,  other  branches  required  by  law  in  said  school  and 
still  other  branches  not  required  by  law,  but  all  the  time  re- 
fused to  provide  for  teaching  the  German  language  in  said 
school.  The  petition  to  the  board  was  set  out  in  full  with 
the  names  of  the  children  and  wards.  This  suit  was  begun 
June  21st,  1890. 

To  this  the  appellants  answered  :  That,  prior  to  the  filing 
of  the  demand  for  the  teaching  of  German,  said  board,  hav- 
ing considered  the  grading  of  the  Indianapolis  schools  and 
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the  course  of  instruction  thereiui  and  the  teaching  of  Ger- 
man therein,  and  the  employment  of  teachers  therefor,  and 
what  branches  required  by  the  advancement  of  pupils  should 
be  taught  in  addition  to  the  statutory  branches,  all  in  con- 
nection with  the  revenues,  had  determined  that  German 
should  be  taught,  and  could  be  efficiently  taught,  for  the  last 
seven  years  of  the  twelve  years'  course  of  said  Indianapolis 
schools ;  that  the  revenues  of  the  board  would  not  permit 
the  teaching  of  German  to  a  greater  extent,  and  the  board 
had  determined  to  employ  teachers  for  the  last  seven  years 
of  the  course ;  that  the  board  had  graded  the  schools ;  that 
it  had  erected  buildings  in  various  parts  of  the  city  conven- 
ient of  access  to  pupils,  and  had  so  arranged  that  pupils 
in  lower  grades  could  attend  school  nearer  home,  while 
those  in  higher  grades,  being  older  and  fewer  in  number,  at- 
tended at  buildings  more  remotely  located  ;  that  the  number 
of  pupils  attending  in  the  last  seven  years  of  the  course  was 
5,346,  and  would  be  greater  the  coming  year ;  that  the  esti- 
mated revenue  for  the  coming  year  would  be  1(252,973,  of 
which  amount  $210,000  would  be  required  for  tuition  under 
the  present  plan  of  the  board;  that  public  school  building 
No.  22  had  been  erected  upon  these  principles,  and  that  for 
many  years  no  pupils  advanced  beyond  the  fifth  year  of  the 
school  course  have  attended  or  been  taught  at  said  school 
building;  that  none  of  the  pupils  mentioned  in  the  petition 
for  teaching  German  in  said  school  No.  22  have  advanced 
to  the  sixth  grade,  and,  therefore,  they  are  not  entitled  to 
«nter  classes  where  German  is  taught ;  that  as  soon  as  said 
pupils  reach  the  sixth  year  they  will  go  to  buildings  where 
German  is  taught,  and  may  there  study  it;  that,  with  the  reve- 
nue at  command,  there  is  no  other  feasible  method  of  grad- 
ing the  schools  of  Indianapolis. 

To  this  answer  the  appellee  replied :  That  for  many  years 
the  city  has  been  subdivided  for  general  school  purposes  by 
the  board  by  erecting  school  buildings  throughout  the  city, 
to  which  children  living  near  have  been  assigned  for  at* 
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tendance  aooording  to  the  grades  taught;  that,  whatever 
have  been  the  grades  taaght,  it  has  been  the  custom  of  parents 
and  guardians  to  file  petitions  for  the  teaching  of  German 
like  the  petition  filed  with  the  complaint  for  the  teaching 
of  German  in  public  school  No.  22 ;  that  the  board  has  com- 
plied with  said  petitions  and  has  introduced  the  German 
language  accordingly ;  that  until  the  recent  refusal  of  the 
board,  it  was  supposed  by  the  community  that  it  would  con- 
tinue such  compliance ;  that  at  a  meeting  of  the  board  in 
June,  1890,  it  had  on  motion  refused  to  provide'  for  any 
teaching  of  the  German  language  in  any  of  the  schools  of 
said  city  during  the  coming  school  year ;  that  two  thousand 
children  desired  to  study  the  German  language,  but  under 
the  plan  of  the  board,  as  described  in  the  answer,  only  three 
hundred  of  these  could  do  so ;  that  the  board,  while  refus- 
ing to  provide  for  teaching  the  German  language,  proposed 
to  provide  for  teaching  the  following  branches  not  required 
by  law,  at  an  expense  out  of  the  school  revenues,  as  follows : 

Music .  f  13,000 

Drawing 16,000 

Manual  training 1,300 

Physical  training 3,000 

Chemistry 1,000 

Physics 2,000 

Greek 

Bookkeeping 600 

Geometry 1,000 

English  literature 2,000 

General  history 500 

Algebra 3,000 

Latin 1,000 

Training  school  for  teachers ^  1,600 

Civil  government 800 

Ehetoric 2,000 

Botany ••....         600 

Vol.  129.— 2 
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That  physical  training  is  a  new  branch  of  study  which  the 
board  intends  to  introduce  for  the  coming  school  year ;  that,  if 
the  teaching  of  the  German  were  provided  for  by  the  board 
wherever  demands  like  the  one  in  the  complaint  have  been 
made,  the  same  would  cost  not  to  exceed  $10^000  for  the 
coming  school  year;  that  the  number  of  pupils  in  the  grades 
comprising  the  first  five  years  of  the  schools  during  the  past 
year  was  11,941,  and  will  be  greater  during  the  coming  year. 

To  this  reply  the  appellants  demurred  for  want  of  facts  ; 
the  demurrer  was  overruled  and  exception  taken.  After 
trial  a  judgment  was  entered  directing  the  mandamus  to 
issue.  The  appellants  appealed,  and  the  only  error  assigned 
is  that  the  court  erred  in  overruling  the  demurrer  to  the 
reply. 

The  claim  is  made  by  the  appellee  that  the  only  question 
presented  by  the  record  is  as  to  the  power  of  the  appellants, 
in  their  discretion,  to  refuse  to  introduce  the  study  of  the 
German  language  into  any  of  the  public  schools  of  the  city, 
notwithstanding  the  filing  of  a  proper  petition  therefor  by 
the  requisite  number  of  parents  and  guardians.  This  claim 
is  founded  upon  the  allegation  in  the  reply  that  at  the  meeting 
of  the  board  held  in  June,  1890,  a  motion  providing  for  the 
teaching  of  German  in  all  the  schools  of  the  city,  in  which 
proper  petitions  were  filed  for  the  same,  was  voted  down,, 
and  a  motion  made  to  provide  for  the  teaching  of  the  lan- 
guage as  set  forth  in  the  defendants'  answer  was  not  finally 
acted  upon,  followed  by  the  averment  that  "said  defend- 
ants have  refused  to  provide  for  any  teaching  of  the  German 
language  in  any  of  the  schools  of  said  city  during  the  com- 
ing school  year."  The  appellee  insists  that  the  reply  shows 
that  the  appellants  refused  to  comply  in  any  manner  with 
the  mandate  of  the  statute  to  introduce  the  language  as  a 
study  into  the  public  schools,  and  that,  therefore,  the  court 
did  not  err  in  overruling  the  demurrer  to  the  same. 

To  give  the  language  quoted  the  force  and  efiTect  claimed 
for  it  by  the  appellee  would  be  to  eliminate  from  the  case  the 
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only  question  about  which  the  parties  litigant  disagree  ;  for 
the  appellants  admit^  that,  upon  the  filing  of  a  petition  by 
the  parents  and  guardians  of  the  requisite  number  of  chil- 
dren, the  statutes  imperatively  require  the  language  to  be 
taught  in  the  schools. 

The  answer  to  which  this  reply  was  filed  alleges  that  in 
May,  1890,  the  board  determined  to  provide  for  the  teach- 
ing of  German  in  some  of  the  grades  and  schools  in  the  city, 
and  that  they  would  do  so  without  any  order  of  the  court. 

The  meeting  of  the  board  at  which  the  motion  to  employ 
teachers,  and  provide  for  the  introduction  of  the  language 
into  the  public  schools,  was  held  in  June.  This  action  was 
commenced  in  the  same  month,  and  the  reply  filed  on  the 
11th  of  July ;  the  schools  were  not  to  begin  until  September 
following.  There  is  no  express  negation  of  the  facts  alleged 
in  the  answer,  that  the  board  intended  to  make  provision  for 
German  in  the  schools  before  the  opening  of  the  school 
year. 

We  understand  the  allegation  of  the  reply  referred  to, 
when  read  in  connection  with  the  answer,  to  mean  that  the 
board  had,  at  that  meeting,  refused  to  provide  for  its  intro- 
duction, and  not  that  they  would  not  do  so  prior  to  the 
opening  of  the  schools  in  September,  in  the  manner  deter- 
mined upon  at  their  May  meeting. 

The  purpose  of  the  action  was  to  compel  the  defendants 
to  introduce  the  study  into  a  particular  school ;  all  the  allega- 
tions of  the  petition  for  a  mandate  referred  to  that  school ; 
the  theory  of  the  relator  confined  him  to  that  position.  The 
judgment  of  the  court  was  in  accordance  with  that  theory, 
and  by  it  the  defendants  were  commanded  to  employ  efficient 
teachers,  and  introduce  the  language  as  a  branch  of  study 
into  that  particular  school,  no  order  being  made  with  refer- 
ence to  the  other  schools  in  the  city. 

This  case  is  to  be  determined  by  the  answer  to  the  ques- 
tion :  What  did  the  General  Assembly  mean  by  the  use  of 
the  words  *'  any  school/'  when  it  said,  in  the  act  approved 
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May  5,  1869  :  ''  And  whenever  the  parents  or  guardians 
of  twenty-five,  or  more,  children  in  attendance  at  any  school 
of  a  township,  town,  or  city,  shall  so  demand,  it  shall  be  the 
duty  of  the  school  trustee,  or  trustees,  of  said  township, 
town,  or  city,  to  procure  efficient  teachers  and  introduce  the 
German  language  as  a  branch  of  study  into  such  schools." 

The  position  of  the  appellee  is  that  the  parents  and  guard- 
ians of  more  than  twenty-five  pupils  in  attendance  upon 
Public  School  No.  22  having,  at  the  proper  time,  filed  the 
requisite  petition,  it  became  the  duty  of  the  Board  of  School 
Commissioners  to  provide  for  its  teaching  in  that  particular 
school,  no  matter  what  arrangements  may  have  been  made 
to  have  it  taught  in  other  schools,  and  to  other  scholars. 

The  position  of  the  appellants  is,  that,  while  the  filing  of 
the  petition  makes  it  incumbent  upon  the  board  to  have  the 
language  taught  in  the  schools  of  the  city,  they  may,  in  their 
discretion,  determine  in  what  schools,  to  what  grades  of  pu- 
pils, and  for  what  length  of  time  it  shall  be  taught ;  and 
that  when  they  have  provided  for  its  teaching  in  some  of 
the  schools  of  the  city,  convenient  of  access  to  the  grades 
to  which  the  language  is  assigned,  they  have  fully  complied 
with  the  law,  and  can  not  be  compelled  to  have  it  taught  in 
Public  School  No.  22. 

In  arriving  at  a  correct  solution  of  the  question  involved, 
it  is  instructive  to  note,  in  a  general  way,  the  origin  and 
growth  of  legislation  upon  the  subject  under  consideration. 

•For  many  years  prior  and  subsequent  to  the  adoption  of 
our  present  Constitution,  the  selection  of  teachers  and  desig- 
nation of  the  studies  to  be  taught  in  the  public  schools  were 
under  the  exclusive  control  of  school  meetings,  composed  of 
the  patrons  of  each  school.  The  first  legislative  recognition 
of  specific  studies  was  in  the  act  of  March  4th,  1853,  which 
provided  that  no  persons  should  be  licensed  to  teach  in  the 
public  schools  unless  they  possessed  '^  a  knowledge  of  or- 
thography, reading,  writing,  geography,  English  grammar." 

In  section  160  of  the  act  of  1855,  which  is  the  rudiment 
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of  the  section  under  which  this  action  was  brought,  it  was 
enacted  that: 

^^  The  common  schools  shall  be  taught  in  the  English  lan- 
guage :  Provided,  however,  That  schools  may  teach  other 
languages,  in  addition  to  the  English,  as  a  branch  of  educa- 
tion." 

In  the  act  of  March  6,  1865,  it  was  provided  that  ^'The 
common  schools  of  the  State  shall  be  taught  in  the  English 
language,  and  the  trustee  shall  provide  to  have  taught  in 
them  orthography,  reading,  writing,  geography,  arithmetic, 
English  grammar,  and  good  behavior,  and  such  other 
branches  of  learning,  and  other  languages,  as  the  advance- 
ment of  pupils  may  require,  and  the  trustee  from  time  to 
time  direct ;  and  the  tuition  in  said  schools  shall  be  with- 
out charge." 

This  remained  the  law  until  the  act  of  May  5, 1869,«ifpra, 
was  enacted. 

The  first  question  is,  omitting  for  the  present  all  consid- 
eration of  the  effect  of  subsequent  legislation,  to  determine 
if  possible  the  legislative  intent  in  the  enactment  of  this 
amendment  of  May  5,  1869,  in  which,  after  adding  physiol- 
ogy and  history  of  the  United  States  to  the  required  studies, 
the  conditional  provision  was  made  for  the  teaching  of  the 
German  language. 

The  act  of  1865,  which  was  amended,  required  seven 
named  branches  of  learning  to  be  taught,  and  other  studies 
and  languages  at  the  option  of  the  school  trustees.  It  was 
under  that  act  within  the  power  of  the  school  trustees,  if 
they  so  desired,  to  have  physiology,  history  of  the  United 
States,  and  the  German  language  taught  in  the  public 
schools.  The  object  of  the  amendment  was  to  compel  the 
teaching  of  physiology  and  history  of  the  United  States,  and 
to  withdraw  the  German  language  from  the  list  of  purely 
optional  languages  that  might  be  taught  at  the  discretion  of 
the  trustees,  and  place  it  conditionally  in  the  list  of  required 
studies.     By  this  legislation  the  law-making  power  discrim- 
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ioates  in  an  emphatic  manner  in  favor  of  the  teaching  of  the 
German  over  that  of  any  other  language.  This  amendment 
was  doubtless  brought  about  by  the  fact  that  we  had  then, 
as  now^  a  large  population  speaking  the  German  language 
who  desired  that  their  children  should  receive  instruction  in 
that  language. 

Taking  into  consideration  the  course  of  legislation,  and 
the  circumstances  under  which  it  was  enacted,  we  are,  if 
possible,  to  determine  from  the  reading  of  the  act  in  what 
schools  the  Legislature  intended  the  language  should  be 
taught. 

The  rule  of  construction  to  be  adopted  is  provided  by 
statute  and  is  as  follows.  Section  240,  R.  S.  1881 :  *'  The 
construction  of  all  statutes  of  this  State  shall  be  by  the  fol- 
lowing rules,  unless  such  construction  be  plainly  repugnant 
to  the  intent  of  the  Legislature  or  of  the  context  of  the 
same  statute : 

''First  Words  and  phrases  shall  be  taken  in  their  plain, 
or  ordinary  and  usual  sense.  But  technical  words  and  phrases, 
having  a  peculiar  and  appropriate  meaning  in  law,  shall  be 
understood  according  to  their  technical  import." 

As  the  words  used  in  the  act  under  consideration  do  not 
•ontain  technical  words  or  phrases,  relating  to  the  disputed 
question,  having  a  peculiar  meaning  in  law,  we  must  take 
the  words  used  in  their  "  plain,  ordinary  and  usual  sense." 
In  townships,  towns  and  cities,  in  which  but  a  single  school 
is  taught,  the  solution  of  the  question  is  easy.  The  trouble 
arises  in  towns  and  cities  in  which  the  schools  are  taught  in 
many  school-houses,  placed  in  different  localities,  the  whole 
being  under  one  management  and  control. 

While  the  question  may  not  be  entirely  free  from  doubt, 
we  have  arrived  at  the  conclusion  that  the  words  "any 
school,"  as  used  in  this  statute,  mean  and  designate  any 
place  where  a  public  school  is  taught  with  its  complement  of 
teachers  and  scholars.  Such  we  believe  to  be  the  ordinary 
and  usual  meaning  of  the  word  school,  and  that  this  con- 
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struotion  is  necessary  to  give  effect  to  the  object  intended  in 
its  enactment.  Such,  indeed,  seems  from  the  reply  to  have 
been  the  construction  placed  upon  the  act  by  the  appellants 
aud  their  predecessors  in  control  of  the  city  schools  for 
many  years  prior  to  the  year  1890. 

By  the  terms  of  this  act  the  introduction  of  no  other  study 
into  the  public  schools  is  made  to  depend  upon  the  demand 
or  request  of  the  patrons  of  the  school,  but  on  the  contrary 
it  has  been  the  evident  design  of  the  Legislature  to  estab- 
lish, as  far  as  possible,  a  uniform  course  of  study  throughout 
the  whole  State. 

We  take  it  that  the  exception  to  this  course  of  legislation 
was,  primarily,  for  the  benefit  of  parents  and  guardians  who 
desired  their  children  and  wards  to  receive  instruction  in 
this  language,  and  that  a  construction  that  'would  defeat 
this  purpose  ought  not  to  be  entertained,  if  it  can  be  avoided. 
We  are  of  the  opinion  that  the  Legislature  contemplated 
that  the  parents  and  guardians  of  the  children  in  attendance 
upon  a  school,  who  would  demand  the  introduction  of  the 
German  language,  would  do  so  for  the  purpose  of  enabling 
their  children  and  wards  to  engage  in  its  study,  aud  not  for 
the  purpose  of  enabling  some  other  children  and  other  wards 
of  another  grade,and  in  attendance  upon  a  school,taught  in 
some  other  school, to  receive  such  instruction. 

In  this  case  the  parents  and  guardians  of  one  hundred  and 
twelve  pupils  in  attendance  upon  Public  School  No.  22 
asked  to  have  the  German  language  taught  in  that  school, 
with  the  undoubted  motive  of  having  their  children  and 
wards  engage  in  its  study.  In  answer  to  this  request  the  ap- 
pellants say,  in  effect,  we  will  not  have  this  language  taught 
in  this  school,  and  to  your  children  and  wards  attending  it, 
but  will  introduce  the  study  in  some  other  school,  in  some 
other  part  of  the  city,  and  to  some  other  pupils.  We  regard 
this  as  a  strained  and  unnatural  construction  of  the  words 
of  the  act,  utterly  subversive  of  the  purpose  of  its  enactment. 
If  the  position  of  the  appellants  is  the  correct  one,  a  peti- 
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tioD  by  the  parents  and  guardians  of  twenty -five  pupils  in 
attendance  upon  any  one  of  the  many  public  schools  in  the 
city  of  Indianapolis  will  cause  the  introduction  of  the  Ger- 
man language  into  the  schools  of  the  city  as  effectually  and 
fully  as  if  it  had  been  petitioned  for  in  each  school  by  the 
requisite  number  of  parents  and  guardians.  We  need  not 
characterize  a  construction  that  leads  to  such  a  result. 

]F^our  years  after  the  passage  of  this  act  providing  for  the 
introduction  of  German  into  the  public  schools,  when  peti- 
tioned for,  the  Legislature  passed  the  act  of  March  3, 1871, 
which  is  in  force  only  in  the  city  of  Indianapolis. 

By  this  act  the  control  of  the  public  schools,  which  prior 
to  that  time  had  devolved  upon  the  school  trustees,  was 
transferred  to  the  board  of  school  commissioners.  Among 
the  other  duties  of  their  office  they  were  authorized  : 

^* First.  To  district  the  city  for  the  purpose  of  electing 
school  commissioners  therein,  and  also  to  subdivide  the  city 
for  general  school  purposes. 

**  Seventh.  To  establish  and  enforce  regulations  for  the 
grading  of  and  course  of  instruction  in  the  schools  of  the 
city,  and  for  the  government  and  discipline  of  such  schools.^' 
Section  4460,  R.  S.  1881. 

Section  8  of  this  act  (section  4463,R.  S.  1881)  continues 
in  force  within  the  city  all  of  the  general  school  laws  of  the 
State  which  are  not  inconsistent  with  the  provisions  of 
this  act. 

Among  the  general  provisions  of  the  school  law  thus  con- 
tinued in  force  is  the  following : 

*'  The  persons  listed  in  each  of  such  towns  and  cities  shall 
be  considered  as  forming  but  single  school  districts  therein, 
distinct  from  the  townships  in  which  they  are  situate." 

It  is  earnestly  contended  by  the  appellants  that,  inasmuch 
as  all  the  schools  of  a  town  or  city  form  but  a  single  school  dis- 
trict, in  which  the  school  commissioners  may  assign  the  pu- 
pils to  such  school  as  they  choose ;  and  as  they  are  given 
authority,  in  their  discretion,  to  "  establish  and  enforce  reg- 
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ulations  for  the  grading  of  and  course  of  instruction  in  the 
schools  of  the  city/'  they  may  determine  in  what  schools^ 
and  to  what  grades  of  the  pupils  the  German  language  may 
be  taught.  We  do  not  think  that  the  act  of  1871  either  re- 
peals or  modifies  the  section  of  the  act  of  1869,  under  con- 
sideration. In  fact  we  do  not  regard  the  provision  author- 
izing the  grading  of  the  pupils  as  greatly  enlarging  the 
authority  of  the  school  officers  in  that  respect.  The  power 
of  the  school  commissioners  to  establish  and  enforce  regula- 
tions for  grading  the  schools,  and  regulating  the  course  of 
study,  must  be  exercised  subject  to  the  dominant  law  of  the 
State.  The  grant  of  a  power  which  is  a  mere  permission, 
not  a  •command,  to  grade  the  schools  or  establish  a  course  of 
study  can  not  be  held  to  authorize  the  school  commissioner 
to  disregard  a  positive  and  specific  law  of  the  State. 

While  the  city  of  Indianapolis  does,  for  the  purpose  of 
the  enumeration  and  listing  of  school  children,and  for  many 
other  purposes,  constitute  a  single  school  district,  it  can  hardly 
be  said  to  have  but  one  school.  The  mere  statement  of  the 
proposition  would  seem  to  be  sufficient.  The  act  of  1871 
authorizes  the  school  commissioners  to  subdivide  the  city 
for  general  school  purposes.  The  pleadings  show  that  they 
have  subdivided  the  city  for  school  purposes,  and  erected 
school  buildings  in  different  parts  of  the  city,  and  assigned 
pupils  to,  and  numbered  them  as  different  schools.  This 
makes  them  as  effectually  and  distinctly  different  schools  as 
those  in  a  country  township. 

The  appellants  say  in  their  answer  that  they  have  consid- 
ered the  subject  of  the  study  of  German  in  connection  with 
their  resources,  and  that  with  their  available  resources  they 
can  not  provide  for  the  teaching  of  German  for  any  greater 
length  of  time  than  seven  years  out  of  the  twelve-year 
course. 

We  are  of  the  opinion  that  the  allegations  contained  in 
the  answer  showing  want  of  funds  are  fully  met  by  the  re- 
ply.    The  answer  shows  that  the  appellants  had  on  hands, 


26  SUPREME  COURT  OF  INDIANA, 

The  Boftrd  of  School  Comm'rs  of  Indianapolifi  v.  The  State,  ex  rel,  Sander. 

unappropriated,  over  140^000  more  than  would  be  required 
for  tuition  upon  the  system  of  grading  and  plan  of  employ- 
ment of  teachers  as  adopted  by  the  board.  The  reply  says 
that  it  will  cost  only  $10,000  to  provide  for  instruction  in 
the  German  language  wherever  demanded.  This  is  a  com- 
plete reply  to  this  portion  of  the  answer.  But  the  reply 
goes  further  and  shows  that  in  the  estimated  expense  of 
running  the  schools,  as  set  forth  in  the  answer,  there  is  in- 
cluded a  sum  in  excess  of  $60,000  for  teaching  music,  draw- 
ing, manual  training,  physical  training,  chemistry,  physics, 
Greek,  bookkeeping,  geometry,  English  literature,  general 
history,  algebra,  Latin,  training  school  for  teachers,  civil 
government,  rhetoric,  and  botany.  None  of  these  studies 
are  named  in  the  statute  as  required  studies,  but  their  teach- 
ing is  provided  for  under  the  general  direction  for  the  teach- 
ing of  ^'  such  other  branches  of  learning  and  other  languages 
as  the  advancement  of  pupils  may  require  and  the  trustees 
from  time  to  time  direct.'^  Under  this  statute  we  hold 
that  it  is  incumbent  upon  the  school  authorities  to  provide 
for  the  teaching  of  those  studies  that  are  expressly  named 
and  provided  for,  and  that  they  can  not  appropriate  the 
school  funds  for  the  teaching  of  optional  studies,  and  then 
say  that  they  can  not  comply  with  the  requirements  of  the 
statute  for  want  of  funds. 

We  do  not  desire  that  this  construction  of  this  section  of 
the  statute  shall  be  understood  as  a  curtailment  of  the  en- 
larged discretion  given  the  board  of  school  commissioners 
in  the  control,  grading  and  management  of  the  public  schools, 
except  in  so  far  as  it  may  be  necessary  to  give  full  force  and 
effect  to  the  legislative  enactment. 

The  board  of  school  commissioners  is  a  quasi  corporation, 
possessing,  by  necessary  implication,  such  powers  as  are  or 
may  be  necessary  to  carry  out  the  purpose  for  which  it  was 
created ;  but  these  powers  must  be  exercised  subject  to  the 
paramount  laws  of  the  State.  With  reference  to  the  act  un- 
der consideration,  we  are  of  the  opinion  that  when  the  requi- 
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site  demand  is  made  it  becomes  the  duty  of  the  board  of 
school  commissioners  to  introduce  the  German  language  as 
a  study  into  the  particular  school  where  it  is  demanded^  and 
that  upon  their  refusal  they  may  be  compelled  by  mandate  to 
act  in  the  matter ;  that  they  have  no  discretion  to  refuse^  but 
must  act.  When  they  have  introduced  the  study,  they  are, while 
acting  in  good  faith,  and  in  the  reasonable  discharge  of  their 
official  duties,  the  exclusive  judges  of  the  manner  in  which 
it  is  taught,  and  the  extent  to  which  it  shall  be  studied, 
whether,  for  instance,  by  the  teachers  in  charge  of  that 
school,  or  by  some  other  efficient  teacher,  who  gives  instruc- 
tion in  a  number  of  schools. 

They  are  the  judges  who  are  to  decide  how  much,  or  how 
little,  instruction  is  given,  provided  it  be  taught  simply  as  a 
branch  of  study.  The  statute  says,  in  a  manner  so  positive 
and  emphatic  that  it  can  not  be  misunderstood,  that  the  com* 
mon  schools  of  the  State  shall  be  taught  in  the  English  lan- 
guage, and  any  board  of  trustees,  or  school  commissioners, 
or  other  school  officer,  who,  under  guise  of  the  provisions  of 
this  act,  should  have  a  school  taught  in  the  German  language, 
would  be  guilty  of  misappropriating  the  school  funds,  and 
become  liable  therefor  on  his  official  bond. 

We  are  met  by  the  argument  that  by  this  construction  the 
German  language,  as  a  study,  has  an  advantage  over  every 
other  study,  and  that  to  do  so  is  inexpedient  and  unjust.  We 
did  not  enact  this  statute,  and  it  is  no  part  of  our  duty  to 
pass  upon  its  expediency.  That  was  for  the  Legislature.  Our 
duty  is  to  construe,  not  to  criticise. 

We  are  not,  however,  apprehensive  that  the  fears  expressed 
in  argument  will  be  realized.  We  have  no  doubt  but  that 
the  board  of  school  commissioners,  in  its  wisdom,  will  be 
able  to  devise  means  by  which  the  law  will  be  carried  out  in 
good  faith,  without  serious  interference  with  the  grading  of 
the  schools. 

We  are,  in  this  case,  not  called  upon  to  decide,  and  do  not 
decide,  that  the  language   shall  be  taught  in   each   school 
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room,  and  it  woald  be  improper  to  express  an  opinion  upon 
that  subject.  Neither  can  we  judicially  take  notice  that  the 
German  language  may  not,  like  good  behavior,  which  is  one 
of  the  required  studies,  or  like  music  or  physical  training, 
which  are  optional  ones,  be  taught  in  any  grade  without  in- 
terference with  other  studies. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de* 
murrer  to  the  reply. 

Judgment  affirmed. 

Filed  June  23, 1891. 

Dissenting  Opinion. 

McBride,  J. — In  my  opinion  a  fair  statement  of  the  pre- 
cise question  involved  and  decided  in  this  case  is  as  follows : 

The  necessary  preliminary  steps  having  been  taken,  the 
German  language  was  introduced  as  a  branch  of  study  in 
the  schools  of  the  city  of  Indianapolis.  The  board  of  school 
commissioners  of  the  city  (corresponding  to  the  board  of 
school  trustees  of  other  cities  and  towns  in  the  State),  as* 
suming  that  this  branch  of  study  was  thereafter  to  be  dealt 
with  precisely  as  any  one  of  the  other  nine  required  branches, 
graded  the  schools  accordingly,  and  assigned  it  its  place  in 
the  course  of  study,  as  they  assigned  a  place  to  English  gram- 
mar, to  arithmetic,  and  to  other  branches.  By  the  course 
of  study  thus  fixed,  the  study  of  the  German  language  com- 
menced with  the  beginning  of  the  sixth  year,  and  continued 
thereafter  during  the  remaining  seven  years  of  the  course. 

None  of  the  pupils  in  school  No.  22  were  advanced  beyond 
the  fifth  year,  and  were  consequently  not  sufficiently  ad- 
vanced to  be  assigned  to  the  grades  in  which  German  was 
taught. 

The  answer,  or  return,  to  the  alternative  writ  of  mandate 
avers  that  the  board  had  taken  under  consideration  the  sub- 
ject of  teaching  the  German  language,  and  had  decided  that 
"  the  last  seven  years  of  the  course  of  instruction  was  the  pe- 
riod in  which  tlie  German  language,  as  a  branch  of  study, 
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oould  be  most  efficiently  taught,  with  the  means  under  the 
control  of  said  board  of  school  commissioners;  *  *  *  that 
it  is  the  intention^  and  has  at  all  times  been  the  intention,  of 
said  board  of  school  commissioners  to  provide  for  the  effi- 
cient teaching  of  the  German  language  as  a  branch  of  study 
for  all  pupils  attending  the  schools  of  said  city,  who  have  ad- 
vanced in  their  studies  to  the  beginning  of  the  sixth  year  of 
the  course  of  instruction,  and  to  provide  efficient  teachers  to 
that  end  •  *  ^  *  that  as  soon  as  said  pupils  "  (in  school 
No.  22)  ^  have  advanced  to  the  beginning  of  the  sixth  year 
in  the  course  of  instruction,  as  prescribed  by  the  board  of 
school  commissioners,  and  thus  entitled  to  be  admitted  to 
classes,  or  grades,  wherein  the  German  language  is  taught, 
they  will  be  admitted  into  such  grades  in  other  buildings  in 
which  such  grades  and  the  German  language  are  taught, 
which  buildings  have  been  provided  convenient  of  access  to 
such  pupils." 

These  facts  do  not  seem  to  be  controverted.  The  appel- 
lee, in  this  case,  assuming  that  the  board  had  no  discretion 
in  the  matter,  as  to  that  study,  at  least,  but  must  provide  for 
teaching  it  in  that  particular  school,  and  to  that  particular 
grade,  regardless  of  the  system  of  grading  and  course  of  study, 
and  regardless  of  the  age  and  acquirements  of  the  pupils  at- 
tending there,  brought  this  suit  to  compel  them  to  break  up 
their  system  of  grading  and  teach  the  German  language  to 
the  particular  pupils  who  were  instructed  in  school  No.  22. 
The  contention  of  the  appellee  can  not  be  sustained  without 
adjudging  that,  while  the  Legislature  has  assumed  to  intrust 
the  management  of  the  schools  of  the  city  to  certain  officers 
elected  by  the  people  because  of  their  assumed  fitness,  and 
acting  under  the  sanction  of  an  official  oath,  and  has  said  in 
express  terms  that  they  are  authorized  '^  to  establish  and  en- 
force regulations  for  the  grading  of,  and  course  of  instruc- 
tion in,  the  city,''  as  to  at  least  one  study,  they  have  given 
these  officers  no  independent  authority  whatever ;  and  al- 
thoagh  their  deliberate  judgment  may  be  that  the  best  in- 
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terests  of  the  schools  require  the  teaching  of  that  study  only 
to  certain  grades^  and  to  pupils  who  have  reached  a  certain 
degree  of  proficiency,  they  may  be  compelled,  by  the  strong 
arm  of  the  courts,  to  change  the  course  of  study  at  the  de- 
mand of  persons  who  are  charged  with  no  duty  or  responsi* 
bility,  and  who,  while  they  may  be  as  well,  or  better,  in- 
formed and  qualified  to  pass  on  such  questions  as  the  mem* 
bers  of  the  board,  may,  on  the  other  hand,  know  as  little  of 
the  management  of  schools  as  a  babe  does  of  logarithms. 

With  all  due  respect  to  my  associates,  this  is  a  fair  state* 
ment  of  the  interpretation  given  to  the  law  by  the  majority 
opinion  herein,  after  giving  due  weight  to  every  attempted 
limitation.  Indeed,  by  every  rule  of  logic,  notwithstanding 
the  attempt  to  limit  the  question  decided,  it  goes  much  fur- 
ther, and,  as  I  will  hereafter  show,  undermines  every  vestige 
of  authority  to  grade,  and  to  establish  and  maintain  any  sys- 
tematic course  of  instruction  in  graded  schools. 

Counsel  for  appellee,  in  their^brief,  denounce  the  power 
which  the  Legislature  has  intrusted  to  school  officers  to 
grade  schools,  and  regulate  their  course  of  study,  as  "  the 
pretended  bulwark  behind  which  the  pedagogic  martinet  ex- 
ercises his  petty  tyranny,  and  school  boards  here  and  there 
carry  a  high  and  unlawful  hand.'' 

The  decision  of  this  case  leaves  but  little,  if  anything,  re- 
maining of  that ''  bulwark,''  although  under  its  shelter  the 
public  schools  of  Indiana  have  reached  a  degree  of  efficiency 
second  to  the  schools  of  no  other  State,  and  of  which  the 
people  of  the  State  are  justly  proud. 

It  involves  the  determination  of  questions  of  the  highest 
importance  to  the  people  of  the  State,  not  because  it  is  of 
special  importance  to  the  people  generally  what  is  done  in 
school  No.  22,  in  the  city  of  Indianapolis,  but  because  its  de- 
cision involves  the  determination  of  principles  which  can 
not  be  confined  in  their  application  to  school  No.  22  ;  nor 
alone  to  the  schools  of  that  city,  but  reach  and  affect  every 
graded  school  in  the  State.     If  the  effect  of  the  opinion  of 
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the  majority  of  the  court  could  be  limited  to  that  particular 
school^  or  even  to  that  city,  I  would  hardly  feel  justified  in 
dissenting.  But  in  this  country  few  questions  concern  more 
nearly  the  common  interests  of  all  the  people  than  those  af- 
fecting our  common  school  system,  and  anything,  the  ten- 
dency of  which  is  to  impair  its  efficiency,  or  seriously  im- 
pair any  of  its  essential  features,  demands  earnest  protest, 
and  opposition,  from  all  who  are  placed  where  they  may  be 
held  responsible  therefor. 

The  law  gives  to  the  school  officers  of  every  school  corpora- 
tion in  the  State  authority  to  establish  and  maintain  graded 
schools.  The  powers  thus  conferred  upon  school  corpora- 
tions, outside  of  the  city  of  Indianapolis,  do  not  difier  in  any 
material  particular  from  those  possessed  by  the  school  cor- 
poration of  that  city.  At  all  events  it  will  not  be  claimed 
that  less  extensive  powers  are  conferred  upon  that  city  than 
upon  other  cities  and  towns  in  the  State. 

The  statute  prescribing  the  studies  which  shall  be  taught 
is  precisely  the  same  as  applies  to  all  the  public  schools  of 
the  State.  That  which  the  board  of  school  commissioners 
of  Indianapolis  may  be  compelled  to  do  by  mandate,  by  way 
of  changing  its  course  of  study,  and  system  of  grading,  the 
board  of  school  trustees  of  every  city  and  town  in  the  State 
may  be  compelled  to  do. 

It  may  be  well  to  consider  first,  the  nature  of  the  power 
conferred  upon  school  officers,  where  they  are  authorized  to 
establish  and  maintain  graded  schools. 

What  is  a  graded  school  ?  The  Century  Dictionary  de- 
fines it:  ''A  school  divided  into  departments,  taught  by 
different  teachers,  in  which  the  children  pass  from  the  lower 
departments  to  the  higher  as  they  advance  in  education.'' 

At  page  225  of  the  Annual  Report  for  1877,  of  the  United 
States  Commissioners  of  Education,  such  a  school  is  defined 
as  '^an  arrangement  of  the  pupils  according  to  their  ages  and 
capacity  to  study  certain  things.''  The  establishment  and 
maintenance  of  a  graded  school,  therefore,  involves  not  only 
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the  grading  of  the  pupils,  accordiDg  to  age,  capacity,  or  ac- 
quirement, but  the  adoption  of  a  course  of  study,  and  of  rules 
for  the  advancement  of  pupils  from  grade  to  grade  as  they 
advance  in  acquirement. 

The  nature  and  extent  of  the  power  possessed  by  school 
officers  to  direct  and  control  the  course  of  study  in  the  schools 
in  their  charge  have  been  many  times  considered  by  this 
court,  and  the  courts  of  other  States. 

The  case  of  State,  ex  re/.,  v.  Webbery  108  Ind.  31,  was 
a  case  involving  the  power  of  the  school  board  to  add  music 
to  the  list  of  prescribed  studies,  and  to  suspend  from  the 
school  those  who  refused  to  pursue  that  study.  The  court 
held  that  the  making  of  a  rule  of  that  character  was  an 
exercise  of  the  discretionary  power  possessed  by  the  board, 
and  denied  mandamus  to  compel  the  admission  of  a  pupil 
suspended  for  refusal  to  comply  with  it.  In  the  course  of 
the  opinion  the  court  said  : 

**  It  was  competent,  we  think,  for  the  trustees  of  the  school 
city  of  La  Porte  to  enact  necessary  and  reasonable  rules  for 
the  government  of  the  pupils  of  its  high  school,  directing 
what  branches  of  learning  such  pupils  should  pursue,  and 
regulating  the  time  to  be  given  to  any  particular  study,  and 
prescribing  what  book  or  books  should  be  used  therein.     * 

*  *  The  power  to  establish  graded  schools  carries  with  it, 
of  course,  the  power  to  establish  and  enforce  such  reasona- 
ble rules  as  may  seem  necessary  to  the  trustees  iu  their  dis- 
cretion, for  the  government  and  discipline  of  such  schools, 
and  prescribing  the  course  of  instruction  therein.      *      *     * 

"  Where  such  trustees  may  have  established  a  system  of 
graded  schools,  or  such  modifications  of  them  as  may  be  prac- 
ticable, within  their  respective  corporations,  they  are  clothed 
by  law  with  the  discretionary  power  to  prescribe  the  course 
of  instruction,  in  the  different  grades  of  their  public  schools. 

*  *  *  The  important  question  arises,  which  should  gov- 
ern the  public  high  school  of  the  city  of  La  Porte,  as  to  the 
branches  of  learning  to  be  taught  and  the  course  of  instruo- 
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tion  therein,  the  school  trustees  of  such  city,  to  whom  the 
law  has  confided  the  direction  of  these  matters,  or  the  mere 
arbitrary  will  of  the  relator,  \^ithout  cause  or  reason  in  its 
support?  We  are  of  the  opinion  that  only  one  answer  can 
or  ought  to  be  given  to  this  question.  The  arbitrary  wishes 
of  the  relator,  in  the  premises,  must  yield  and  be  subordi- 
nated to  the  governing  authorities  of  the  school  city  of 
La  Porte,  and  their  reasonable  rules  and  regulations  for  the 
government  of  the  pupils  of  its  high  school.^'    * 

Upon  the  question  of  the  discretionary  power  possessed  by 
the  school  officers  in  the  management  of  the  schools  placed 
in  their  charge,  the  authorities  overwhelmingly  support  the 
cloctrine  above  laid  down. 

In  Guernsey  v.  Pitkiriy  32  Vermont,  224,  the  following 
language  is  used  by  Redfield,  C.  J.: 

"  But  in  regard  to  those  branches  which  are  required  to  be 
taught  in  the  public  schools,  the  prudential  committee  and 
the  teachers  must  of  necessity  have  some  discretion  as  to 
the  order  of  teaching  them,  the  pupils  who  shall  be  allowed 
to  pursue  them,  and  the  mode  in  which  they  shall  be  taught. 
If  this  were  not  so,  it  would  be  impossible  to  classify  the  pu- 
pils." 

In  FerrUer  v.  7)/ler,  48  Vermont,  444,  the  court  says: 
^'  It  stands  out  so  plain  as  not  to  be  matter  for  debatCp 
even  if  it  be  not  expressly  conceded,  that  schools,  in  order 
to  realize  the  intent  of  the  Constitution  in  their  behalf, 
must  be  subjected  to  system  and  order  under  established 
rules." 

In  Donahoe  v.  RichardSj  38  Maine,  379,  it  is  said  :  ''  If 
the  right  to  direct  the  course  of  instruction  and  the  books 
to  be  used  is  given,  the  right  to  enforce  obedience  to  the 
determining  power  must  manifestly  exist,  or  the  determina- 
tion will  be  ineffectual.  It  would  be  worse  than  idle  to  grant 
this  power  to  direct,  if  any  one  can  set  at  naught  the  action 
of  the  committee." 
Vol.  129.— 3 
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In  Roberts  v.  OUy  of  Boston^  5  Cashing,  198,  it  is  said : 
''The  power  of  general  superintendence  vests  a  plenary 
authority  in  the  committee  to  arrange,  classify,  and  distrib- 
ute pupils,  in  such  a  manner  as  they  think  best  adapted  to 
their  general  proficiency  and  welfare/' 

In  Hodgkins  v.  Inhabitants  of  Rockport,  106  Mass.  475, 
the  Supreme  Court  of  Massachusetts  says  of  a  statute  which 
says  that  school  officers  "  shall  have  the  general  charge  and 
superintendence  of  all  the  public  schools  in  town,''  that 
*'  This  general  power,  by  necessary  implication,  includes  the 
power  to  make  all  reasonable  rules  and  regulations  for  the 
discipline,  government  and  management  of  the  schools." 

To  the  same  effect  are  the  cases  of  Sewell  v.  Board,  etc., 
29  Ohio  St.  89  ;  Fertich  v.  Michener,  111  Ind.  472 ;  King  v. 
Jefferson  OUy,  etc.,  71  Mo.  628  (36  Am.  Rep.  499),  and  many 
other  cases  that  might  be  cited. 

The  case  of.TriLstees,  etc.^  v.  People,  ex  reL,  87  111.  303  (29 
Am.  Bep.  56)  is  one  of  a  line  of  cases  opposing  the  principle 
laid  down  in  State,  ex  reL,  v.  Webber,  supra,  in  so  far  as  affects 
the  right  of  the  parent  to  elect  what  studies  in  the  prescribed 
course  may,  and  what  may  not,  be  pursued  by  his  child,it  being 
there  held  that  the  parent  may  thus  elect.  To  the  same  ef- 
fect is  Morrow  v.  Wood,  35  Wis.  59  (which  is  probably 
the  leading  case  taking  that  view) ;  Rulison  v.  Post,  79  111. 
667,  and  some  other  cases.  These  cases,  however,  while 
holding  that  a  pupil  can  not  be  compelled  to  pursue  a  certain 
study  against  the  will  of  the  parent,  expressly  recognize  and 
declare  the  right  to  classify  and  grade,  and  that  there  can  be 
no  interference  by  the  parent  with  that  right.  While  the 
parent  may  say  that  his  child  shall  not  be  required  to  pursue 
certain  studies,  as  to  such  studies  as  the  child  does  pursue 
he  must  conform  to  the  established  rules,  and  must  take 
them  in  the  order  in  the  classes,  and  in  the  manner  pre- 
scribed by  the  school  officers. 

In  Trustees,  etc.,  v.  People,  ex  reL,  supra,  it  is  said  :  "  Un- 
der the  power  to  prescribe  necessary  rules  and  regulations 
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for  the  management  and  government  of  the  school,  they  may, 
undoubtedly,  require  classification  of  the  pupils  with  respect 
to  the  branches  of  study  they  are  respectively  pursuing,  and 
with  respect  to  proficiency  or  degree  of  advancement  iu  the 
same  branches.  *  *  4c  j^\\  regulations  or  rules  to  these 
ends  are  for  the  benefit  of  all,  and  presumptively  promotive 
of  the  interests  of  all.  No  parent  has  the  right  to  demand 
that  the  interests  of  the  children  of  others  shall  be  sacrificed 
for  the  interests  of  his  child  ;  and  he  can  not,  consequently^ 
insist  that  his  child  shall  be  placed  or  kept  in  particular 
classes,  when  by  so  doing  others  will  be  retarded  in  the  ad* 
vancement  they  would  otherwise  make ;  or  that  his  child 
shall  be  taught  studies  not  in  the  prescribed  course  of  the 
school.  *  *  *  *  The  rights  of  each  are  to  be  enjoyed 
and  exercised  only  with  reference  to  the  equal  rights  of  all 
others.''  And  in  Morrow  v.  Wood,  supra,  it  is  expressly 
stated  that  "  The  parent  did  not  propose  to  interfere  with 
the  gradation  or  classification  of  the  school,  or  with  any  of 
its  rules  and  regulations,  further  than  to  assert  his  right  to 
direct  what  studies  his  boy  should  pursue  that  winter ;''  that 
is,  that  he  should  be  allowed  to  omit  a  certain  study,  and 
thus  stay  out  of  certain  of  the  established  classes.  If  the 
opinion  of  the  majority  of  the  court,  in  this  case,  should 
stand  as  declaratory  of  the  law,  it  will  be  unique,  as  being 
the  first  and  only  case  under  a  statute  which  confers  on 
school  officers  general  power  over,  and  control  of,  the  public 
schools  to  declare  the  rights  of  the  parent,  instead  of  the 
school  officer,  to  control  the  gradation  and  classification  of 
the  pupils.  It  is  against  all  the  authorities,  and  in  principle 
expressly  overrules  i^te,  ex  reL,  v.  Webber,  supra. 

Power  to  establish  and  maintain  graded  schools  has  been 
possessed  by  the  school  officers  of  this  State  for  more  than 
thirty- five  years,  the  act  of  March  5th,  1855,  1  6.  &  H.  542, 
containing  this  provision,  section  8:  *  *  *  "They  may 
also  establish  graded  schools,  or  such  modifications  of  them 
as  may  be  practicable.'' 
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The  act  of  March  6th,  1865, 1  Davis  Stat.  778;  contains  the 
following:  ''Section  10.  The  trustees  shall  take  charge 
of  the  educational  affairs  of  their  respective  townships,  towns 
and  cities.  *  *  *  *  They  may,  also,  establish  graded 
schools,  or  such  modifications  of  them  as  may  be  practicable ; 
and  provide  for  admission  into  the  higher  departments  of 
the  graded  school,  from  the  primary  schools  of  their  town- 
ships, such  pupils  as  are  sufficiently  advanced  for  such  ad- 
mission." 

The  law  which  authorizes  the  establishment  of  graded 
schools,  by  necessary  implication  carries  with  it  the  power  to 
establish  and  enforce  all  necessary  and  reasonable  regula- 
tions for  grading  such  schools,  and  for  establishing  a  course 
of  instruction  therein  ;  to  assign  to  each  study  its  place  in  the 
course,  and  to  prescribe  reasonable  rules  for  the  progression 
of  pupils  from  grade  to  grade. 

In  addition  to  this,  the  act  of  March  3d,  1871,  confers  ex- 
press authority  in  the  following  terms:  ''  To  establish  and 
enforce  regulations  for  the  gradingof  and  course  of  instruction 
in  the  schools  of  the  city,  and  for  the  government  and  dis- 
cipline of  such  schools."     Section  4460,  clause  7,  R.  S.  1881. 

The  statute  authorizing  the  introduction  of  the  German 
language,  as  a  branch  of  study,  was  enacted  May  5th,  1869.  It 
declares,  in  express  terms,  that  when  introduced,  it  is  ''  as  a 
branch  of  study."     Section  4497,  R.  S.  1881. 

This  was  necessarily  done  in  view  of  existing  laws  author- 
izing the  establishment  of  graded  schools,  with  the  attend- 
ant power  to  regulate  the  course  of  study,  assigning  to  each 
branch  of  study  its  appropriate  place.  As  a  branch  of  study 
it  is,  like  the  other  branches  of  study,  prescribed  by  the  same 
act,  subject  to  similar  regulation  by  the  school  officers.  To 
hold  otherwise  would  be  to  hold  that  bv  the  act  of  Mav  5th, 
1869,  there  was  an  implied  repeal  of  the  statute  giving  power 
to  grade  to  school  officers,  in  so  far  as  this  one  branch  of  study 
is  concerned.  It  is,  of  course,  too  well  settled  to  require  ci- 
tation of  authorities,  that  repeals  by  implication  are  not  fa- 
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vored,  and  that  the  two  statutes  must,  if  possible,  be  con- 
strued in  pari  materia,  so  that  full  force  and  effect  can  be 
given  to  each.  Again  :  By  what  rule  of  construction  can 
it  be  said  that  when  the  Legislature,  two  years  later,  con- 
ferred power  to  establish  regulations  for  the  grading  and 
course  of  instruction  in  the  schools  of  the  city,  it  intended 
to  lind  did  except  one  branch,  and  deny  to  the  school  board 
any  control  over  it  ?  Indeed,  as  I  understand  the  position  and 
argument  of  appellee's  counsel,  it  is  that  the  duty  is  impera- 
tive to  provide  for  the  teaching  of  all  of  the  studies  prescribed 
by  the  statute,  in  each  grade. 

Id  this  they  are,  at  least,  logical,  and  if  they  are  right,  the 
power  to  grade  schools  and  establish  a  course  of  study  is  re- 
duced to  a  very  attenuated  shadow,  jas  each  person  whose 
children  are  attending  a  given  school,  who  wishes  them 
to  be  taught  in  any  one  of  the  required  studies  placed  in 
grades  in  advance  of  that  to  which  they  belong,  can  compel 
a  change  in  the  course  of  study  for  his  accommodation.  The 
separate  and  individual  opinion  or  caprice  of  the  parents 
will  be  substituted  for  the  judgment  of  the  officer,  while  or- 
der and  6jj;stem  in  the  school-room  will  give  place  to  an- 
archy. 

The  attempt  to  limit  the  application  of  the  principle  de- 
clared to  the  one  study  is  ineffectual.  It  is  made  to  turn  on 
a  question  of  verbal  criticism,  by  which  process  the  conclu- 
sion is  reached  that  by  the  words  '^  any  school,"  as  used  in 
section  4497,  supra,  is  meant  the  particular  building,  or  room, 
with  its  complement  of  teachers,  pupils,  etc.,  which  chances 
at  the  time  to  be  occupied  by  the  pupils  whose  parents  have 
presented  the  petition,  whether  the  building  contains  those 
belonging  to  only  one  out  of  many  grades,  or,  like  the  ordi- 
nary district  school,  contains  those  of  all  grades  in  one 
room. 

The  further  conclusion  is  also  reached  that  school  No. 
22,  although  shown  to  contain  only  certain  pupils  belonging 
to  certain  of  the  lower  grades  in  the  city  school  system,  is  a 
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separate  and  distinct  school  within  the  meaning  of  th^  law« 
This  process  of  examination  of  the  statute  is  entirely  too 
microscopic  to  afford  a  solution  to  the  problem.  The  Leg- 
islature, in  the  enactment  of  this  law,  was  prescribing  a  gen- 
eral rule  intended  to  govern  all  the  schools  of  the  State.  In 
perhaps  the  majority  of  the  towns  of  the  State  one  large 
building,  containing  many  rooms,  accommodates  all  the 
grades ;  the  pupils  starting  in  the  primary  room,  and  passing 
in  turn  from  room  to  room,  as  they  pass  from  grade  to  grade. 
Suppose,  while  we  find  this  condition  existing  in  a  given 
town,  that  in  a  neighboring  town  we  find,  instead  of  one 
large  building,  many  small  ones,  each  separate  from  the  oth- 
ers, each  with  its  complement  of  teachers  and  pupils,  but 
each  accommodating  a  single  grade.  With  promotion,  its  pu- 
pils pass  from  building  to  building  as  they  pass  from  grade  to 
grade.  By  the  rule  of  construction  thus  adopted  one  town  has  a 
single  school,  and  the  other  has  many  schools.  In  the  town 
with  the  single  large  building,  the  parents  of  twenty-five 
children  attending  that  school  can,  upon  petition,  hav^  the 
German  language  introduced  as  a  branch  of  study;  while  in 
the  other,  although  the  parents  of  many  times  that  number 
petition  for  it,  unless  at  least  twenty-five  of  them  are  in  one 
of  the  buildings  they  can  not  have  it.  If  the  requisite  num- 
ber of  children  are  found  only  in  one  of  the  buildings,  they 
can  have  the  study  introduced  into  that  building  and  grade, 
and  into  none  of  the  others.  Did  the  Legislature  intend  any 
such  thing?  It  was  evidently  the  intention  that  a  much 
broader  view  should  be  taken.  The  child,  when  it  enters  a 
graded  school,  does  not  enter  it  with  a  view  to  completing  its 
education  in  a  single  grade,  but  expecting  that,  as  intellect  de- 
velops, and  additional  acquirement  comes,  it  shall  pass  from 
grade  to  grade,  from  room  to  room ;  or,  if  you  please,  from 
school  to  school.  It  is,  of  course,  unfortunate  that  many 
pupils  are  unable  to  complete  the  course,  and  in  that  way  are 
deprived  of  the  instruction  which  can  only  be  given  to  them 
in  the  later  years  of  the  course.     For   this  no  remedy  can 


MAY  TERM,  1891.  39 

The  Board  of  School  Comm'ro  of  Indianapolis  v.  The  State,  ex  reL  Sander. 

be  devised.  It  is  true  of  all  studies  which  in  the  course  pre- 
scribed, lie  beyond  the  point  where  they  drop  out.  Under 
any  system  of  grading  which  will  give  time  for  efficient  in- 
struction, some  studies  must  wait  while  others  are  being 
taken.  To  require  children  of  primary  grades  to  pursue 
simultaneously  all  of  the  required  studies,  would  be  to  im- 
pose on  their  untrained  intellects  an  unreasonable  and  unjus- 
tifiable tax.  It  is  upon  this  that  all  systems  of  grading  are 
based,  with  a  view  to  the  gradual  development  and  unfold- 
ing of  the  child's  mental  powers.  There  can  be  no  forcing 
of  this  development.  The  task  of  devising  the  best  means 
of  accomplishing  this  end  the  law  has  intrusted  to  the  school 
board. 

It  was  undoubtedly  the  legislative  purpose  in  authorizing 
the  introduction  of  this  branch  of  study,  to  give  opportu- 
nity to  acquire  a  practical  knowledge  of  it.  How  could 
this  be  accomplished,  if,  when  it  was  petitioned  for  by  the 
requisite  number  of  persons,  it  was  not  thereupon  to  be 
placed  in  the  course  with  other  studies  and  provision  made 
for  continued  and  progressive  instruction  in  it?  In  this 
case  is  it  expected  that  the  pupils  in  school  No.  22  will  ac- 
quire a  practical  knowledge  of  that  study  in  the  brief  time 
they  .will  remain  in  that  grade  ?  It  is  manifest  that  in  that 
short  time  they  could  at  best  acquire  but  a  slight  and  su- 
perficial knowledge  of  the  rudiments  of  the  language,  which 
could  be  of  no  practical  value  whatever.  We  can  not  think 
that  this  is  what  the  Legislature  had  in  view. 

In  the  course  of  instruction  prescribed  by  the  appellants, 
seven  years  are  devoted  to  that  study ;  that  is,  the  course 
of  instruction  in  that  study  extends  over  that  time.  When 
the  parents  of  school  No.  22  asked  to  have  it  introduced  in 
that  room,  did  they  expect  that  when,  in  a  few  months,  pro- 
motion carried  their  children  to  other  grades,  instruction  in 
that  language  would  end  ?  When  the  Legislature  provided 
for  the  admission  of  that  study  into  schools,  on  petition,  it 
<sertainly  meant  that  it  should  come  in  as  a  branch  of  study. 
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not  in  a  given  grade,  but  in  the  school,  viewing  the  school 
as  an  entirety  from  the  time  the  pupil  entered  it  until  he 
left.  It  certainly  meant  to  leave  the  question  as  to  when 
and  where  it  could  be  most  efficiently  taught,  to  the  officers 
intrusted  with  the  management  of  the  schools,  as  they  in- 
trusted to  them  similar  discretion  with  reference  to  all  other 
studies.  And  when  these  officers  show  the  adoption  of  a 
plan  providing  for  the  thorough  teaching  of  this  study  to 
all  the  school  children  as  soon  as  they  reach  a  certain  grade, 
and  that  to  this  end  they  have  provided  buildings  conven- 
ient of  access  to  all,  is  it  just  or  fair  to  characterize  this  as 
a  proposition  to  teach  the  study  only  to  some  other  children 
in  some  other  part  of  the  city  ? 

Much  false  reasoning  in  this  case  comes  from  considering 
it  as  a  question  of  adding  a  particular  study  to  the  course  in- 
stead of  adding  an  additional  study. 

Suppose  this  statute,  instead  of  providing  for  the  intro- 
duction of  the  German  language,  provided  for  the  introduc- 
tion, in  precisely  the  same  manner,  of  some  of  the  higher 
branches  of  mathematics.  Strike  out  the  words  "  German 
language  '^  and  insert  instead  "  algebra  "  or  **  trigonometry  " 
or  *' geometry .''  Would  any  one  seriously  insist  that  the  Leg- 
islature meant  that  when  a  petition  was  presented  by  the  re- 
quisite number  of  persons  for  its  introduction  as  a  branch 
of  study,  the  board  would  not  only  be  required  to  admit  it, 
but  might,  on  demand,  be  compelled  to  provide  for  teaching 
it  to  the  primary  grades  ? 

Suppose  the  last  Legislature  had  amended  the  law  by  ad- 
ditional proviso,  in  precisely  the  same  words,  except  that  it 
had  called  for  the  introduction  of  the  Hebrew  language. 
A  large,  intelligent  and  useful  class  of  our  citizens  would 
have  special  interiest  in  sUch  a  law.  Indeed,  the  great  mass 
of  our  people,  believing  that  the  Hebrew  scriptures  are  the 
word  of  God,  would  have  special  interest  in  such  a  law.  If 
the  reasoning  in  the  opinion  of  the  majority  of  the  court  is 
sound,  the  board  of  school  commissioners  would  not  only 
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be  compelled  to  admit  it  as  a  branch  of  stady,  but  would  be 
powerless  to  determine  when  in  the  course  of  study  it  should 
be  taught,  and  might,  on  demand,  be  compelled  to  provide 
for  teaching  it  in  the  primary  grades.  All  the  reasoning, 
as  applied  to  the  German  language,  would  apply  with  equal 
force  to  the  Hebrew  language,  or  to  the  Italian,  or  French, 
or  the  language  of  Sweden. 

I  do  not  question  the  power  of  the  Legislature  to  limit 
the  control* of  school  officers  in  the  management  of  the 
schools.  It  has  created  these  officers  and  conferred  such 
powers  as  they  have.  Notwithstanding  the  fact  that  time 
has  demonstrated  the  wisdom  of  their  course,  and  that  the 
large  measure  of  discretion  vested  in  those  officers  has  been 
a  potent  factor  in  the  magnificent  development  of  our  school 
system,  the  power  which  created  can  destroy  them,  or  may 
in  any  manner  curtail  their  power. 

It  is  not  here  a  question  of  legislative  power,  but  the  con- 
struction of  a  legislative  act.  Although,  indeed,  if  one  in- 
terpretation given  to  this  act  by  counsel  for  appellee,  in 
argument,  could  be  correct,  there  might  be  a  question  of 
legislative  power.  I  refer  to  the  construction  which  would 
view  this  law  as  enacted  for  the  benefit  of  Germans. 

As  a  branch  of  study  there  can  be  no  objection  to  the  in- 
troduction of  the  German  language  into  our  schools.  It  is 
a  noble  language  of  a  great  people.  It  is  not  only  commer- 
cially advantageous  to  our  children  to  be  able  to  use  it,  but 
it  introduces  them  to  a  literature  singularly  rich  and  strong. 
But  neither  Germans,  French,  English,  nor  those  of  any 
other  foreign  nationality  can,  as  such,  have  any  rights  in 
our  public  schools,  and  any  legislation,  attempting  to  recog- 
nize or  confer  any  such  right  would  be  void. 

Our  Constitution,  providing  for  a  system  of  common 
schools,  contemplates  a  school  system  for  the  education  of  the 
children  of  American  citizens  only,  and  such  an  education  as 
will  fit  them  for  the  duties  of  American  citizenship.  That 
which  has  made  the  German  immigrant  so  welcome  an  addi- 
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tioQ  to  our  population  is  the  readiness  with  which  he  becomes 
Americanizedi  and  the  sincerity  of  his  devotion  to  his  adopted 
country  has  been  sealed  on  many  battle  fields.  As  Ameri- 
can citizens,  their  rights  in  our  common  schools  are  the 
same  as  if  they  were  native  born.  But  the  doors  of  the 
common  school  can  only  legally  open  to  those  of  foreign 
blood  when  they  renounce  their  alien  allegiance,  and  pledge 
fidelity  to  the  United  States.  I  can  not  think  that  the  Leg- 
islature intended  by  this  action  to  introduce  the  race  ques- 
tion into  our  schools,  or  to  recognize  the  principle  that  any 
other  key  than  that  of  American  citizenship  should,  under 
any  pretence,  open  the  school- house  door.  Sound  public 
policy  demands  the  emphatic  declaration  that  in  this  country 
and  under  our  flag  there  is  room  for  but  one  nationality, 
where  all  have  common  interests  and  should  have  one 
common  language. 

In  my  opinion  the  German  language  is,  by  virtue  of  the 
petition  presented,  and  the  demand  made,  one  of  the  required 
studies  in  the  city  of  Indianapolis,  but  that  as  such  it  stands 
upon  precisely  the  same  footing  as  all  the  other  required 
studies,  and  should  be  given  its  proper  place  and  fair  pro- 
portion of  the  time  in  the  course  of  instruction  ,*  that,  while 
the  board  of  school  commissioners  could  be  compelled  by 
mandate  to  admit  it  to  the  course,  if  they  refused,  their  dis- 
cretion could  not,  and  can  not,  be  further  controlled. 

Mandate  will  not  lie  to  control  or  direct  the  exercise  of  a 
discretionary  power  by  a  public  oflBcer.  StaiCy  ex  reL,v,  Dem- 
aree,  80  Ind.  519 ;  City  of  Madison  v.  Smith,  83  Ind.  502 ; 
JeUey  v.  Roberts,  50  Ind.  1  ;  Burnet  v.  Trustees,  etc.,  50  Ind. 
251 ;  MUchell  v.  Wiles,  59  Ind.  364;  City  of  Fort  Wayne  v. 
Cody,  43  Ind.  197  ;  Brinkmeyer  v.  City  of  Evansville,  29  Ind. 
187 ;  Mayor,  etc,  v.  Roberts,  34  Ind.  471. 

Mandate  will  lie  to  compel  an  officer  to  act,  but  not  to 
control  the  manner  of  his  acting,  except  to  discharge  a  duty 
specifically  enjoined  by  law.     See  cases  above  cited,  and  also 
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State,  ex  rel.,Y.  Demaree,  supra;  City  of  Indianapolis  v.  Pat- 
terson,  33  Ind.  157. 

This  is  the  rule  as  applied  to  school  officers^  equally  with 
other  public  officers.  State,  ex  rel.,  v.  Webber,  supra;  Fertich 
V.  Miehener,  supra;  Braden  v.  McNutt,  114 Ind.  214. 

If  the  discretion  of  the  school  board  can  be  controlled  in 
the  matter  of  this  particular  study,  it  can  be  as  to  all  of  the 
prescribed  studies,  and  there  is  necessarily  subordination  of 
the  power  of  the  school  board  in  grading  to  the  will  of  each 
individual  parent  who  has  a  child  in  attendance  in  the  school. 
This  practically  destroys  it. 

The  difference  between  the  views  entertained  by  the  ma- 
jority of  the  court  and  my  opinion,  briefly  stated,  is  this : 
As  they  construe  the  law,  a  petition  and  demand  will  only 
require  the  admission  of  the  study  of  the  German  language 
to  the  particular  building  in  which  the  petitioner's  children 
are  at  the  time  instructed,  and  to  no  other  part  of  the  school, 
and  the  board  of  school  commissioners  are  powerless  to  say 
when  that  shall  be ;  while,  as  I  construe  the  law,  when  the 
petition  is  presented,  and  the  demand  is  properly  made,  that 
language  must  be  placed  in  the  course  with  the  other  re- 
quired studies,  for  the  equal  benefit  of  all,  and  that  the  school 
officers  have  the  same  power  to  assign  it  its  place  in  the 
course  that  they  have  over  any  other  study. 

For  the  foregoing  reasons  I  can  not  concur  in  the  opinion 
of  the  majority  of  the  court. 

Olds,  J.,  concurs  in  this  opinion. 

FUed  Jane  23, 1891. 
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No.  15,912. 

The  State,  ex  rel.  Worrell,  v.  Care,  Auditor. 

Office  and  Officer. — Offieen  de  facto  and  de  jure. — Salary, — Where  a  de 
facto  officer  assames  to  retain  the  office  after  the  qualification  of  the 
officer  de  jure  and  continues  to  discbarge  its  duties,  a  payment  of  salary 
to  such  de  facto  officer  by  a  disbursing  officer  of  the  State,  with  full 
knowledge  of  the  invalidity  of  the  de  facto  officer's  title,  is  no  defence 
to  an  action  for  the  salary  by  the  officer  dejure^  who  has  also  discharged 
the  duties  of  the  office. 

Appropriation. — For  Salary. — Conatitutional  Law, — In  an  act  appropri- 
ating money  to  pay  the  salary  and  expenses  of  a  certain  office,  a  pro- 
vision that  it  shall  be  paid  to  a  certiin  person  named  and  none  other, 
is  unconstitutional  and  void  as  attempting  to  adjudicate  as  to  who  is  the 
legal  officer  entitled  to  the  salary. 

From  the  Marion  Circuit  Court. 

A.  J.  Beveridge,  L.  T.  Alichener,  A.  C.  Harris,  J.  H.  Gil- 
lett,  F.  H.  Blackledgcy  L.  M.  Campbell  and  E,  G,  Hogate, 
for  appellant. 

A.  G.  Smith,  Attorney  General,  L.  0.  Bailey  and  P,  Dan- 
iels, for  appellee.  * 

Olds,  J. — The  relator  filed  his  petition  in  this  case,  ask- 
ing that  a  writ  of  mandate  issue  against  the  appellee,  the 
auditor  of  State,  compelling  him  to  draw  his  warrant  on  the 
treasurer  of  State  in  favor  of  the  relator  for  the  sum  of 
$2,500,  the  amount  alleged  to  be  due  the  relator  as  his  salary 
as  chief  of  the  Indiana  Bureau  of  Statistics. 

Issues  were  joined  on  the  complaint,  and  a  trial  had.  There 
were  demurrers  filed  to  the  paragraphs  of  answer,  and  over- 
ruled, and  exceptions  reserved.  Errors  are  assigned  on 
these  rulings.  On  proper  request  there  was  a  special  find- 
ing of  facts  and  conclusions  of  law  stated  by  the  court.  The 
conclusions  of  law  were  excepted  to  by  the  appellant,  and  a 
proper  assignment  of  error  made  thereon. 

The  questions  presented  and  discussed  relate  to  the  riglic 
of  the  relator  to  the  salary  alleged  to  be  due  him,  and  his 
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right  to  have  a  writ  of  mandate  issue  compelling  the  auditor 
of  State,  the  appellee,  to  draw  his  warrant  on  the  treasurer 
of  State  in  favor  of  the  relator  for  the  sum  due  him.  No 
question  is  presented  and  discussed  as  to  the  regularity  of 
the  proceediugs,  or  as  to  the  proper  parties  being  before  the 
court. 

The  facts  found  by  the  court  show  that  on  the  31st  day 
of  May,  1889,  the  relator,  John  Worrell,  was  appointed  and 
commissioned  chief  of  the  Indiana  Bureau  of  Statistics,  by 
Alvin  P.  fiovey.  Governor  of  the  State  of  Indiana ;  that  at 
the  time  of  his  appointment  he  was  a  resident  voter  of  the 
State,  of  legal  age,  and  in  every  way  eligible  to  hold  the  of- 
fice, and  on  the  day  of  his  appointment  he  took  the  oath  of 
office,  which  was  indorsed  on  the  back  of  his  commission, 
and  filed  a  copy  thereof  in  the  office  of  the  secretary  of  State, 
and  in  every  way  qualified  as  such  officer,  and  on  the  same 
<lay  appellee  was  notified  of  the  relator's  appointment  and 
qualification ;  that  after  the  delator's  appointment  he  applied 
for  office  room  in  the  State  Capitol,  to  be  occupied  by  him 
as  the  chief  of  the  Indiana  Bureau  of  Statistics,  and  was  as- 
signed a  room  for  that  purpose  by  the  auditor  of  State,  which 
room  was  independent  and  removed  from  a  room  occupied 
by  William  A.  Peelle,  Jr.,  and  said  relator,  Worrell,  has  been 
doing  work  and  performing  the  duties  of  the  chief  of  the 
bureau  of  statistics,  independent  of  work  performed  by  said 
Peelle,  from  May  31st,  1889,  to  November  19th,  1890. 

At  the  time  relator  Worrell  was  appointed,  commissioned, 
and  qualified  as  chief  of  the  Indiana  Bureau  of  Statistics, 
said  office  was  held  and  occupied,  and  the  duties  thereof  were 
being  performed,  by  one  William  A.  Peelle,  Jr.,  a  person  who 
was  eligible  to  fill  the  office,  who  held  said  office  under  and 
by  virtue  of  an  election  thereto  by  the  Fifty-third,  Fifty- 
fourth,  and  Fifty-sixth  General  Assemblies  of  the  State  of 
Indiana,  and  was  commissioned  under  said  first  two  elections 
by  Governors  Porter  and  Gray,  which  commissions  set  out 
the  elections  and  certified  thereto ;  that  Governor  Hovey  re- 
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fased  to  issue  to  said  Peelle  a  commission  under  the  election 
of  said  Peelle  to  said  office  by  the  Fifty-sixth  General  As- 
sembly ;  4;hat  Peelle  claimed  and  had  no  other  title  to  said 
office,  except  as  herein  above  found,  said  office  being  vacant 
except  as  so  occupied  and  claimed  by  Peelle  and  Worrell. 

The  findings  further  show  that  Worrell  demanded  of 
Peelle  possession  of  the  office  immediately  after  his  appoint* 
ment  and  qualification,  and  Peelle  refused  to  surrender  it^ 
and  that  Worrell  immediately  commenced  qiu>  warranto  pro- 
ceedings against  Peelle  for  the  possession  of  the  office,  which 
were  twice  appealed  to  the  Supreme  Court,  and  reversed,  and 
were  not  disposed  of  until  after  the  State  election  in  1890^ 
at  which  election  Peelle  was  duly  elected  to  said  office,  and 
was  commissioned  by  the  Oovernor,  and  qualified  as  such 
officer,  and  on  Peelle's  motion,  supported  by  proof  of  his 
election,  the  qi^  warranto  proceedings  were  dismissed ;  that 
during  all  of  the  time  Peelle  continued  to  occupy  the  ap- 
partments  as  he  had  previous  to  Worrell's  appointment,  and 
retained  the  archives  of  the  office,  collected  information  and 
made  records  the  same  as  he  had  done  prior  to  Worrell's  ap- 
pointment; that  the  salary  of  the  chief  of  the  bureau  of  sta- 
tistics is  $1,800  per  year,  and  there  is  money  in  the  treasury 
of  the  State  of  Indiana  subject  to  be  paid  out  on  warrants  of 
the  auditor  of  State,  for  the  payment  of  the  salary  of  said 
chief;  that  relator  has,  prior  to  the  commencement  of  this 
suit,  demanded  of  the  appellee  that  he  draw  a  warrant  in  re- 
lator's favor  for  this  salary,  and  since  November  4,  1890, 
he  has  made  demand  upon  the  appellee  that  he  draw  such 
warrant  for  the  sum  of  $2,550,  said  sum  to  be  paid  to  him  as 
salary  from  May  31st,  1889,  to  November  1st,  1890,  and  pre- 
sented itemized  and  qualified  bills  therefor,  as  required  by 
law,  and  appellee  has  refused  to  draw  such  warrant ;  that 
on  October  31st,  1889,  appellee  drew  his  warrant  on  the  treas- 
urer of  State  in  favor  of  William  A.  Peelle,  Jr.,  demand 
having  been  made  by  said  Peelle  for  the  sum  of  $760  as  sal- 
ary, or  by  way  of  compensation  as  chief  of  the  Indiana  Bu- 
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reau  of  Statistics,  from  May  31, 1889,  to  November  1,  1889 ; 
otherwise  said  appellee  has  not  drawn  his  warrant  on  the 
treasurer  of  State  in  favor  of  any  person  for  the  salary  of 
said  office. 

There  is  a  further  finding  in  regard  to  the  provision  of 
the  laws  appropriating  the  amount  of  the  salary  of  such  of- 
fice, and  a  provision  that  it  should  be  paid  to  Peelle  as  such 
chief. 

On  the  foregoing  facts  the  court  stated,  as  a  conclusion  of 
law,  that  relator  was  not  entitled  to  a  writ  of  mandate,  as 
prayed  in  his  petition. 

The  act  of  the  Legislature,  approved  March  29th,  1879, 
creating  a  State  bureau  of  statistics,  made  it  the  duty  of 
the  bureau  to  collect,  systematize,  tabulate,  and  present  in 
biennial  reports,  statistical  information  and  details  relating 
to  agriculture,  manufacturing,  mining,  commerce,  educa- 
tion, labor,  social  and  sanitary  condition,  vital  statistics,  mar- 
riages and  deaths,  and  the  permanent  property  of  the  pro- 
ductive industry  of  the  people  of  the  State.  The  first  sec- 
tion of  this  act  provides  that  the  department  is  established 
for  the  collection  and  dissemination  of  information  herein- 
after provided,  by  biennial  printed  reports  to  the  Governor 
and  Legislature  of  the  State,  and  it  provides  for  the  appoint* 
ment  of  the  chief  by  the  Governor.     Acts  of  1879,  p.  193. 

Some  amendments  have  been  made  to  this  act.  By  an  act 
passed  in  1883  (Elliott's  Supp.,  section  1862),  an  attempt  was 
made  to  change  the  method  of  selecting  the  chief,  and  pro- 
vide for  his  election  by  the  General  Assembly,  and  by  an  act 
in  1889  (Elliott's  Supp.,  sections  1854  to  1862,  inclusive), 
some  additional  duties  were  added,  and  it  was  made  the  duty 
of  the  chief  to  transmit  one  copy  of  the  biennial  report  to 
each  county  and  State  officer.  The  duty  of  the  bureau  is  to 
gather  such  information  as  is  required  by  the  law,  systema- 
tize it,  and  publish  it  in  proper  printed  reports,  and  to  dis- 
seminate such  information  by  printed  reports  of  all  such 
information  collected,  and  distributing  them  to  the  Gov- 


48  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  rel,  Worrell,  v.  Carr,  Auditor. 

ernor  of  the  State,  the  General  Assembly,  and  to  each  State 
and  county  officer  of  the  State.  There  is  no  law  providing 
that  any  public  records  shall  be  kept  of  such  information 
save  the  printed  reports.  The  benefits  to  be  derived  on  ac- 
oount  of  such  a  bureau  is  through  the  publication  and  distri- 
bution of  the  biennial  reports.  It  is  provided  that  head- 
quarters for  the  bureau  shall  be  furnished  by  the  State. 

The  findings  of  fact  show  that  the  relator, Worrell,  had  been 
assigned  and  provided  office-rooms  by  the  auditor  of  State 
in  the  State-house.  There  was  nothing  to  prevent  him  from 
discharging  the  duties  of  the  office,  collecting  and  system- 
atizing the  information  contemplated  by  the  law,  and  pub- 
lishing the  same  in  printed  reports,  and  distributing  them 
with  the  same  efficiency  and  to  the  same  extent  as  if  Peelle 
had  surrendered  the  apartments  occupied  by  him  previous  to 
that  time  ;  and  the  findings  of  fact  show  that  Worrell  did 
discharge  the  duties  of  the  office  in  compliance  with  the 
law.  It  is  true,  there  is  a  finding  that  Peelle  was  in  posses- 
sion of  the  archives  and  records  of  the  office.  What  the 
archives  and  records  were  that  be  was  in  possession  of,  the 
findings  do  not  show.  The  law  makes  no  provision  whereby 
such  officer  is  required  to  keep  any  public  records  or  anything 
else  to  be  kept  in  connection  with  and  belonging  to  the 
office,  there  to  remain  as  the  property  of  the  State,  which 
the  outgoing  officer  would  be  required  to  turn  over  to  his 
successor.  The  findings  of  fact  show  that  Worrell  was  el- 
igible to  the  office  ;  that  he  was  duly  appointed,  commis- 
sioned, and  qualified  as  such  officer;  that  the  appellee,  the 
auditor  of  State,  had  notice  at  the  time  of  his  appoint- 
ment and  qualification  ;  that  he  made  application  to  the 
auditor  of  State  for  apartments,  and  the  auditor  of  State 
assigned  him  apartments  for  headquarters  of  the  bureau ; 
and  that  he  occupied  them,  and  discharged  the  duties  of 
the  office.  It  is  further  found  that  Peelle  retained  the 
apartments  formerly  occupied  by  him,  and  continued  to 
act,  or  assumed   to  act,  as  chief,   and  collect  information 
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the  same  as  be  had  done  before;  but  the  findings  show 
that  he  had  no  title  to  such  office^  except  through  a  pre- 
tended election  by  the  General  Assembly.  In  the  adjudi- 
<!ation  in  the  quo  warranto  proceedings  the  main  question 
in  this  case  was  settled  by  the  decisions  of  this  court  on 
appeal.  State,  ex  reL,  v.  Pedle,  121  lud.  496,  and  State,  ex 
reL,  V.  Peelle,  124  Ind.  515. 

By  these  decisions,  between  these  same  parties,  the  law 
was  settled  that  the  statute  authorizing  the  election  of  a  chief 
of  the  bureau  of  statistics  by  the  General  Assembly  was  uncon- 
stitutional and  void,  and  that  the  election  and  commission  of 
Peelle  gave  to  him  no  title  to  the  office,  and  that  the  Gov- 
ernor was  authorized  to  appoint  to  fill  the  vacancy  until  the 
office  was  filled  by  an  election.  Under  these  decisions,  the 
&cts  found  in  this  case  show  that  Worrell  was,  during  the 
time  from  his  appointment  and  qualification,  up  to  the  date 
of  the  election  and  qualification  of  Peelle  as  his  successor, 
the  dejure  officer ;  not  only  the  dejure  officer,  but  in  posses- 
sion of,  and  discharging  the  duties  of,  the  office.  When  he 
was  appointed  by  the  Governor,  and  qualified,  he  became 
the  dejure  officer ;  and  when  he  was  assigned  quarters  by  the 
auditor  of  State  in  the  State  Capitol,  to  occupy  as  headquar- 
ters for  the  bureau,  and  discharge  the  duties  of  the  office,  he 
was  equipped  in  full  to  discharge  all  the  duties  incident  to 
the  office,  and  he  did  discharge  the  duties  from  thence  for- 
ward until  his  successor  was  elected  and  qualified.  Being  a 
dejure  officer,  and  in  possession  of,  and  discharging  the  du- 
ties of  the  office,  under  all  the  authorities  he  is  entitled  to  the 
salary.  Indeed,  the  later  and  better  reasoned  cases  hold 
that  the  salary  is  an  incident  to  the  office,  and  belongs  by 
law  to  the  person  holding  the  legal  title  to  the  office,  and 
that  he  can  sue  and  recover  it  regardless  of  the  fact  whether 
he  is  occupying  and  discharging  the  duties  of  the  office  or 
not,  if  he  be  willing  to  do  so,  but  is  kept  out  by  another  who 
is  claiming  to  act  as  an  officer  de  facto. 
Vol.  129.— 4 
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This  would  seem  to  be  the  true  theory,  though  it  is  not 
necessaiy  to  go  to  that  extent  in  this  case,  as,  under  the  facts 
found,  Worrell  was  not  only  the  de  jure  officer,  but  was,  in 
fact,  in  possession,  and  discharging  the  duties  of  the  office 
during  the  time  for  which  he  claims  salary.  It  is  true,  the 
State  and  the  public  are  interested  in  having  a  public  office 
filled ;  and  when  one  holds  an  office,  though  without  title, 
and  acts  as  an  officer  de  factOy  and  keeps  out  the  dejure 
officer,  and  while  so  in  possession  discharges  the  duties  of 
the  office,  the  public  good  demands  that  the  acts  of  such 
de  facto  officer,  in  so  far  as  they  affect  third  parties  or  the 
public,  be  declared  valid ;  but  there  is  no  valid  reason  for 
declaring  that,  as  between  the  dejure  and  de  facto  officer,  the 
de  facto  officer  is  entitled  to  the  salary,  or  that  he,  by  "CX* 
eluding  the  dejure  officer,  can  j)revent  him  from  receiving 
the  salary,  or  for  holding  that  where  one  charged  with  the 
duty  of  paying  the  salary,  when  with  knowledge  of  all  the 
facts  he  pays  to  the  de  facto  officer,  he  shall  be  relieved 
from  paying  to  the  dejure  officer.  The  disbursing  officer  can 
not  be  sued  or  compelled  to  pay  a  de  facto  officer.  When 
the  de  facto  officer  sues  for  his  salary  he  brings  in  question 
the  title  to  the  office,  and  he  can  not  recover  without  estab- 
lishing his  legal  right  and  title  to  the  office.  To  hold  that 
payment  by  a  distributing  officer  to  a  de  facto  officer  exoner- 
ates him  from  liability  to  the  dejure  officer  for  the  salary,  but 
stimulates  irresponsible  persotis  to  cling  to  an  office  without 
even  a  shadow  of  title,  and  exclude  the  lawful  occupant, 
with  a  view  of  recovering  the  salary  of  the  lawful  occupant 
to  the  office  ;  but  under  the  facts  in  this  case  we  are  not  re- 
quired to  go  to  the  extent  of  holding  that  the  dejure  officer, 
out  of  possession,  can  recover  his  salary  notwithstanding  an- 
other is  occupying  and  discharging  the  duties  of  the  office  as 
an  officer  de  facto ;  for  in  this  case  the  facts  found  show 
Worrell  to  have  been  an  officer  dejure,  in  possession  of  the 
apartments  assigned  to  him  by  the  proper  officer,  the  auditor 
of  State,  and  discharging  the  duties  of  the  office,  so  that  the 
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headquarters  of  the  bureaa  of  statistics  of  the  State  of  In- 
diana were,  both  in  law  and  in  fact,  in  the  apartments  in  the 
Capitol  building  set  apart  for  occupancy  by  Worrell,  the 
legally  appointed,  commissioned,  and  qualified  chief  of  the 
bureau  of  statistics;  and,  as  it  seems  to  us,  it  would  be  a 
travesty  on  justice  to  hold  that  Worrell,  under  such  a  state 
of  facts,  could  be  prevented  from  recovering  his  salary,  or 
that  the  auditor  of  State  could  refuse  to  draw  a  warrant,  or 
the  treasurer  of  State  refuse  to  pay  a  warrant  for  his  sal* 
ary,  notwithstanding  Worrell  is  the  lawful  ofiBcer  in  posses* 
sion ;  but  on  account  of  Peelle  continuing  to  occupy  rooms 
theretofore  occupied  by  him,  and  to  gather  statistics,  after  it 
has  been  held  by  the  Supreme  Court  of  the  State  that  the 
law  under  which  Peelle  claims  to  have  been  elected  is  un- 
constitutional and  void,  and  the  commissions  issued  in  pur- 
suance of  such  election  gave  him  no  title  to  the  office.  In- 
deed, the  facts  found  show  that  Peelle  terminated  the  guo 
warranto  proceedings  by  abandoning  any  claim  to  the  office 
by  virtue  of  his  position,  and  the  election  by  the  General  As- 
sembly, and  set  up  his  title  to  the  office  by  virtue  of  his 
election  by  the  people,  and  his  commission  and  qualifica- 
tion, dismissing  the  case  upon  the  grounds  that  after  his 
election  and  qualification  he  was  the  legal  chief  of  statistics, 
and  no  judgment  or  ouster  could  be  rendered  against  him. 
The  appellee  had  full  knowledge  of  Worrell's  appointment 
and  qualification  ;  he  assigned  him  apartments  to  occupy  as 
such  officer ;  he  knew  that  he  was  in  possession  of  the  office, 
as  he  had  assigned  him  the  apartments  in  the  State  Cap- 
itol which  he  occupied.  Worrell  is  entitled  to  recover  the 
full  amount  of  his  salary,  and  to  have  a  warrant  drawn  on 
the  treasury  by  the  auditor  of  State  for  the  amount,  unless 
the  provision  of  the  law  naming  Peelle  as  the  chief,  to  whom 
the  salary  is  to  be  paid,  prohibits  the  payment  to  the  legal 
officer,  and  this  we  will  now  consider. 

As  we  have    seen,  Peelle  was    not   the  legal  officer,  and 
Worrell  was  the  legal  officer,  in  possession  of  the  office,  dis- 
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ehargiDg  the  duties  of  the  office.  The  proposition  con- 
tended for  is  that,  notwithstanding  Worrell  was  the  legally 
appointed  and  qualified  officer,  discharging  the  duties  of  the 
office  for  which  a  salary  is  fixed,  and  to  which  the  legally 
qualified  officer  is  entitled  as  an  incident  to  the  office,  the 
Legislature  can  make  an  appropriation  to  pay  the  salary 
which  Worrell  has  earned,  and  to  which  he  is  entitled,  and, 
without  any  legal  authority  to  do  so,  name  Peelle  as  such  of- 
ficer, chief  of  the  bureau  of  statistics,  and  appropriate  an 
amount  to  pay  the  salary  of  the  chief,  and  provide  it  should 
be  paid  to  Peelle,  and  none  other ;  and  such  a  clause  in  a  law 
would  be  valid,  providing  for  the  payment  to  Peelle  of  the 
salary  earned  by  and  due  to  Worrell.  The  statement  of  the 
proposition  carries  with  it  the  fallacy  of  it.  That  such  a  pro- 
vision is  invalid  seems  too  clear  to  admit  of  discussion. 
It  is  directly  appropriating  a  salary  due  to  one,  and  which 
is  the  property  of  one,  for  the  benefit  of  another. 

By  an  act  of  the  General  Assembly,  approved  March  11th, 
1889,  there  is  appropriated  *'  For  all  of  the  expenses  of  the 
bureau  of  statistics,  authorized  by  law,  including  the  salary 
of  the  chief  of  said  bureau,  of  all  assistants,  all  travelling  and 
office  expenses,  including  all  blanks,  stationery  and  postage, 
to  be  paid  out  on  the  itemized  and  qualified  bills  of  the  chief 
of  the  bureau  of  statistics,  eleven  thousand  dollars ;  for  the 
year  ending  October  31, 1889,  the  sum  of  four  thousand  dol- 
lars." Stopping  with  this  provision  of  the  law,  no  compli- 
cations could  arise.  It  expressly  provides  that  the  several 
sums  shall  be  paid  out  *^  on  the  itemized  and  qualified  bills 
of  the  chief."  But  there  follows  in  a  separate  clause  of  the 
act  a  provision  in  the  law  providing  that  "  the  several  sums 
so  appropriated  by  this  act  for  said  bureau  of  statistics  shall 
be  paid  to  William  A.  Peelle,  Jr.,  chief  of  said  bureau,  elected 
by  this  General  Assembly,  or  to  his  successors  in  office  ap- 
pointed pursuant  to  an  act  of  the  General  Assembly,  in  case 
of  the  death,  removal  from  the  State  or  resignation  of  said 
William  A.  Peelle,  Jr.,  and  to  no  other  person  or  persons/' 
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It  is  evident  that  this  provision  was  inserted  in  the  law,  not 
with  a  view  to  paying  the  salary  to  Peelle,  regardless  of  the 
fact  as  to  whether  he  was  the  legal  chief  of  the  bureau  or 
not)  for  the  appropriation  is  made  with  a  provision  that  it 
shall  be  paid  out  on  the  itemized  account  of  the  chief.  The 
clause  relating  to  Peelle  evidently  was  inserted  upon  the 
theory  that  he  was  the  legal  officer.  Certainly,  no  legislative 
body  would  so  far  forget  its  duties  and  obligation  to  the 
State  as  to  endeavor  to  elect  an  officer  without  authority  of 
law,  and  endeavor  to  forestall  any  effort  on  behalf  of  the  le- 
gally elected  officer  to  recover  the  office,  or  discharge  its  du- 
ties by  placing  the  appropriation  in  such  condition  that  the 
salary  belonging  to  the  legal  officer,  and  incidental  expenses 
of  the  office,  could  not  be  recovered  by  the  legally  elected 
or  appointed  and  qualified  officer.  To  hold  that  the  Gen- 
eral Assembly  intended  to  provide  that  the  person  chosen  by 
the  General  Assembly  should  hold  the  office,  right  or  wrong, 
and  should  receive  the  salary,  or,  at  least,  that  no  other  per- 
son, though  legally  entitled  thereto,  should  receive  the  sal- 
ary or  draw  the  sum  so  appropriated  for  running  such  office 
and  department  of  the  government,  would  be  attributing  im- 
proper motives  to  its  members.  Courts  should  not  impugn 
the  motives  of  legislators  ;  and  it  would  be  impugning  their 
motives  to  hold  that  they  intended,  by  the  provisions  of  this 
law,  to  declare  that  the  person  the  General  Assembly  elected 
to  this  office  should  have  the  salary  and  draw  the  amount  ap- 
propriated, though  the  election  is  illegal,  and  he  may  have 
no  right  to  the  salary  or  the  money,  notwithstanding  another 
has  been  lawfully  elected,  or  appointed,  and  qualified,  and 
become  the  lawful  chief  of  said  bureau.  Certainly,  such  was 
not  the  intention  of  the  Legislature,  and  the  act  would  be 
absolutely  void  if  it  was.  The  legislative  department  has 
the  right,  and  it  is  its  duty,  to  make  appropriations  for  the 
payment  of  salaries,  and  the  expense  of  running  the  vari- 
ous departments  of  the  State  government. 

Whether  salaries  might  not,  in  some  instances,  be  recov- 
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ered  without  an  appropriation,  is  not  necessary  to  decide,  but 
it  is  certain  that  there  is  no  authority  to  go  through  the  for- 
mality of  electing  an  officer  to  an  office  then  in  existence, 
though  the  election  be  void,  and  appropriating  funds  to*pay 
the  salary  of  the  legal  officer,  and  providing  that  such  sum 
should  be  paid  to  the  officer  having  no  title  to  the  office.  To 
enunciate  such  a  doctrine  would  be  to  hold  that  the  Legis- 
lature might  convene  and  choose  persons  to  fill  all  of  the 
State  offices,  and  appropriate  money  to  pay  the  salary  of  the 
legal  officer,  and  then  declare  that  in  such  instances  it  shall 
be  paid  to  the  person  so  chosen  by  the  Legislature  to  fill 
such  office,  and  to  none  other. 

The  Constitution  provides  that  no  person  charged  with  of- 
ficial duties,  under  one  department  of  state,  shall  exercise 
any  of  the  functions  of  another.  Article  3,  section  1.  The 
part  of  the  law  making  an  appropriation  to  pay  the  salary 
of  the  chief,  and  to  pay  the  expense  of  the  bureau  is  the  ex- 
ercise of  a  legislative  function ;  but  that  portion  which  de- 
clares that  the  said  sum  shall  be  paid  to  Peelle  is  an  attempt 
to  exercise  judicial  powers  by  declaring  who  is  the  legal 
chief  of  the  bureau  of  statistics,  and  entitled  to  the  salary, 
and  such  provision  is  absolutely  void.  There  is  a  like  pro- 
vision in  the  law  relating  to  other  officers  in  charge  of  State 
institutions. 

Section  4  of  the  act  (Elliott's  Supp.,  sec.  2239a)  provides 
that  ''  If  the  auditor  of  State  shall  draw  his  warrant  for  any 
of  the  sums  herein  appropriated,  or  for  any  part  thereof,  to 
any  person  or  persons  except  those  herein  named,  when  the 
persons  to  whom  the  same  are  payable  are  designated  or 
named  herein,  or  if  the  treasurer  of  State  shall  pay  any  of 
said  sums  or  any  part  thereof,  except  to  such  persons  herein 
named,  he  shall  be  guilty  of  a  felony,"  etc. 

What  we  have  said  in  regard  to  the  provision  of  the  law 
relating  to  the  naming  of  Peelle  as  the  person  to  whom  the 
amount  shall  be  paid,  is  equally  applicable  to  this.  It  is,  in 
effect,  in  the  first  instance,  an  attempted  adjudication  as  to 
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'who  the  legal  officers  are,  and  then  an  effort  to  enforce  the 
Judgment  by  providing  a  penalty  for  disobeying  it. 

The  legal  officers  are  entitled  to  their  salaries,  and  money 
appropriated  for  conducting  a  department  of  State,  or  a  public 
institution,  should  be  drawn  by  the  officer  legally  entitled  to 
receive  it,  and  not  by  any  certain  person,  regardless  of  whether 
he  has  been  legally  elected,  or  is  in  possession  of  the  office 
or  not ;  and  it  is  not  within  the  province  of  the  liCgislature 
to  declare  in  an  appropriation  bill  who  are,  or  who  are  not, 
the  legally  elected  officers  of  any  department.  They  prob- 
ably may  provide  against  the  paying  out  of  the  money  to  any 
person  other  than  the  legally  qualified  and  acting  officer,  or 
officers,  and  subject  the  officer  to  a  penalty  for  paying  the 
same  to  any  other  than  such  officer,  or  officers ;  but  it  can 
not  adjudicate  as  to  who  are  the  legal  officers,  and  provide 
that  payment  shall  be  made  to  them  and  none  other. 

The  conclusion  we  have  reached  is  well  supported  by  the 
most  recent  and  well-reasoned  cases,  although  there  is 
some  irreconcilable  ponflict  in  the  authorities,  particularly 
in  the  earlier  cases. 

In  Andrews  v.  Oity  of  Portland,  79  Maine,  484  (10  A  m.  St. 
Rep.  280),  it  was  held  that  a  dejure  officer  might  recover  his 
full  salary  from  the  city  notwithstanding  another  had  been 
in  possession  of  the  office,  and  kept  the  de  jure  officer  out, 
and  the  salary  had  been  paid  to  the  person  acting  as  an  officer 
de  faetOj  the  city  having  notice  that  the  officer  de  jure 
claimed  he  was  illegally  deprived  of  the  office ;  that  the  city 
was  not  entitled  to  credit  for  what  the  de  facto  officer  earned 
by  his  personal  services.     In  that  case  the  court  says : 

''A  de  faelo  officer  has  no  legal  right  to  the  emoluments 
of  the  office,  the  duties  of  which  he  performs  under  color 
of  an  appointment,  but  without  legal  title.  He  can  not 
maintain  an  action  for  the  salaiy.  His  action  puts  in  issue 
his  legal  title  to  the  office,  and  he  can  not  recover  by  show- 
ing merely  that  he  was  an  officer  de  facto*  In  Nichols  v. 
MaeLean,  101  N.  Y.  526,  54  Am.  Rep.  730,  the  court  says : 


66  SUPREME  COURT  OF  INDIANA, 

The  State,  4X  reL  Worrell,  «.  Carr,  Aaditor. 

'  It  is  abundantly  settled  by  authority  that  an  officer  de  facto 
cau,  as  a  general  rule,  assert  no  right  of  property,  and  that 
his  acts  are  void,  as  to  himself,  unless  he  is  also  an  officer 
de  jureJ  In  Cro.  Eliz.  699,  the  doctrine  is  tersely  stated 
as  follows :  *  The  act  of  an  officer  de  facto,  when  it  is  for 
his  own  benefit,  is  void ;  because  he  shall  not  take  advantage 
of  his  own  want  of  title,  which  he  must  be  conusant  of; 
but  where  it  is  for  the  benefit  of  strangers  or  the  public,  who 
are  presumed  to  be  ignorant  of  such  defect  of  title,  it  is 
good/'' 

In  a  note  by  the  Hon.  A.  C.  Freeman  to  this  case  in  the 
American  State  Reports,  in  speaking  of  the  cases  holding 
that  a  payment  to  the  de  facto  officer  is  a  good  defence  to 
an  action  by  the  de  jure  officer,  he  says  :  ''  These  decisions 
have  been  placed  partly  upon  the  ground  that  the  officer  de 
jure  had  no  property  rights  in  the  office,  and  partly  upon 
the  ground  that  his  right  to  the  salary  or  emoluments  of  his 
office  was  not  dependent  upon  the  office,  but  upon  the  actual 
performance  of  his  services  as  a  public,  official ;  and  further, 
that  while  there  was  an  officer  de  facto  in  actual  possession 
of  the  office,  the  disbursing  officers  were  not  entitled  to  con- 
sider the  question  of  who  ought  to  be  in  such  possession, 
nor  to  question  the  title  in  any  other  way  than  by  a  pro- 
ceeding in  qti^  warranto.  It  is  believed  that  none  of  these 
grounds  are  well  taken,  and  most  courts  which  yet  maintain 
the  general  rule  have  substantially  admitted  in  subsequent 
cases  that  the  grounds  for  it  did  not  in  fact  exist.  In  the 
first  place,  it  is  now  well  settled  that  an  officer  de  facto 
is  not  entitled  to  the  salary  of  the  office,  and  that  although 
he  may  faithfully  discharge  its  duties,  he  can  not  maintain 
any  action  against  the  city  or  county  for  the  compensation 
to  which  he  would  be  entitled  if  he  were  an  officer  de  jure. 
*  *  In  the  next  place,  if  he  has  in  fact  received  the 
emoluments  of  the  office,  he  has  no  right  whatever  to  retain 
them,  and  he  may  be  compelled  to  account  therefor  to  the 
officer  de  jure,  in  any  appropriate  form  of  action.    *    *    If 
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a  judgment  of  ouster  has  been  entered  against  an  officer  de 
facto,  and  salary  is  thereafter  paid  to  him,  the  officer  de 
jure  may  maintain  an  action  therefor  against  the  city  or 
county,  notwithstanding  such  payment.  *  *  If  no  part 
of  the  salary  has  been  paid  during  the  incumbency  of  an 
officer  de  facto,  the  officer  de  jure,  although  he  performed 
none  of  the  duties  of  the  office,  may  maintain  an  action 
against  the  city  and  county  for  the  salary  and  emoluments 
thereof/'  Mr.  Freeman  concludes  by  saying :  ^^  Hence  the 
principal  case,  and  cases  in  California  and  Tennessee,  main- 
tain  the  doctrine  against  the  weight  of  authority,  but  in 
harmony,  we  think,  with  judicial  principles,  that  the  pay- 
ment of  the  salary  to  an  officer  de  facto  in  no  way  impairs 
the  right  of  the  officer  de  jure  to  recover  such  salary  from 
the  city,  county,  or  other  public  body  charged  with  the  duty 
of  making  its  payment.'^ 

Numerous  authorities  are  cited  in  support  of  the  doctrine 
as  stated  by  Mr.  Freeman,  and  we  think  it  lays  down  the 
proper  rale.  See,  also,  People,  exreL,  v.  Smyth,  28  Cal.  21 ; 
Carroll  v.  SiebefnJthaler,  37  Cal.  193 ;  People,  ex  rel,,  v.  OuU 
ton,  28  Cal.  44;  Mayor,  etc,,  v.  Woodward,  12  Heisk.  499. 
Matthews  v.  Board,  etc.,  63  Miss.  716;  MeCue  v.  County, 
etCf  66  Iowa,  698  ;  Glascock  v.  Lyons,  20  Ind.  1 ;  Douglass 
V.  &aU,  ex  rel.,  31  Ind.  429. 

Judge  CooLEY,  in  a  very  able  dissenting  opinion  in  the 
case  of  Board,  etc.,  v.  Benoit,  20  Mich.  176,  holds  that  the 
payment  of  salary  to  a  de  facto  officer  is  not  a  defence  to  an 
action  by  the  de  jure  officer,  and  this  is  in  harmony  with  all 
general  principles  of  the  law.  The  de  jure  officer  is  entitled 
to  the  possession  and  emoluments  of  the  office,  and  he  is 
unlawfully  kept  out  of  it  by  an  intruder. 

It  is  inconsistent  with  all  principles  of  justice  and  equity 
that  such  intruder  and  unlawful  occupant  shall  have  the 
emoluments  for  the  length  of  time  he  can  continue  in  pos- 
session, or  that  the  person  from  whom  the  salary  is  due, 
when  he  has  knowledge  of  the  facts,  can  set  up  as  a  defence 
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the  fact  that  a  de  facto  officer  is  in  possession  of  the  office 
and  depriving  the  de  Jure  officer  of  the  possession  of  the 
office,  though,  as  we  have  heretofore  stated,  it  is  unneces- 
sary to  go  to  this  extent  in  this  case,  as  Worrell,  in  addition 
to  being  a  de  jure  officer,  was  occupying  apartments  set 
apart  to  him  by  the  State,  and  was  discharging  the  duties  of 
the  office  as  well  and  as  fully  as  he  could  in  any  other  place, 
so  that  he  was  both  a  de  jure  and  de  facto  officer.  As  re- 
gards this  case,  there  was  an  appropriation  made  to  pay  the 
salary  of  the  chief  of  the  bureau  of  statistics ;  that  money 
is  in  the  treasury.  The  only  method  by  which  Worrell,  who 
is  such  de  jure  officer,  can  recover  his  salary  is  by  a  pro- 
ceeding in  mandate  compelling  the  auditor  of  State  to  draw 
a  warrant  on  the  treasurer  for  th^  amount. 

The  auditor  refused  to  draw  his  warrant  and  Worrell  in- 
Btituted  this  suit.  The  facts  found  show  the  money  in  the 
treasury ;  that  Worrell  is  the  de  jure  officer ;  that  immedi- 
ately upon  his  qualification  he  was  assigned  quarters  by  the 
auditor  of  State;  that  he  has.  discharged  the  duties  of  the 
office.  The  only  possible  or  pretended  defence  urged  is, 
that  Peelle,  who  had  been  acting  as  a  ck  /acto  chief  prior 
to  Worrell's  appointment,  continued  to  occupy  the  apart- 
ments which  he  had  theretofore  occupied,  and  to  gather  sta- 
tistics and  do  as  he  had  before  done,  not  having  any  title  to 
the  office,  and  that  the  appellee  had,  with  full  knowledge  of 
all  the  facts,  paid  to  Peelle  $750  of  salary.  These  facts  con- 
stitute no  defence  to  Worrell's  action  for  mandamus  to  com- 
pel the  payment  of  his  salary.  Worrell  was  entitled  to 
his  mandate,  and  the  circuit  court  erred  in  its  conclusions 
of  law. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  restate  its  conclusions  of  law,  stating  that  Worrell 
is  entitled  to  a  mandate  prayed  for  to  the  full  amount  of 
salary  due  him,  |2,550,  and  to  render  judgment  accordingly. 

Filed  June  18,  1891. 
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Separate  Opinion. 

Elliott,  J. — I  concur  in  the  conclusion  reached  in  the 
opinion  of  the  court  solely  upon  the  ground  that  the  contro- 
versy as  to  the  particular  ofiBce  in  dispute  is  settled  by  the 
prevailing  opinions  delivered  in  the  cases  between  the  claim- 
ants to  the  office  on  former  appeals.  Accepting  those  de- 
cisions as  the  law  of  the  particular  controversy,  as  the  court 
is  bound  to  do,  it  must  follow  that  Worrell  is  the  rightful 
officer,  and  that,  as  the  rightful  officer,  he  is  entitled  to  the 
•compensation  attached  to  the  office.  The  case,  in  the  form 
it  hits  assumed,  is  unique,  and  can  not,  as  I  suppose,  be  deemed 
a  precedent  justifying  the  inference  that  a  State  disbursing,  or 
distributing,  officer  must,  at  his  peril,  decide  a  controversy  be- 
tween rival  claimants  to  a  public  office.  This  I  say  because  the 
doctrine  of  the  prevailing  opinions  on  former  appeals  is  that 
Peelle  did  not  have,  and  could  not  have,  any  title  to  the  of- 
fice ;  and  upon  these  decisions  the  auditor  of  State  could 
have  acted  without  incurring  any  risk,  inasmuch  as  the  en- 
tire controversy  as  to  the  right  to  the  office  concerned  mat- 
ters of  law  and  not  of  fact.  In  saying  this  I  do  not  mean  to 
be  understood  as  receding  from  the  opinions  heretofore  ex- 
pressed upon  the  ))rincipal  question,  for  I  here  simply  yield 
to  the  doctrine  declared  by  the  court  in  its  former  decisions. 

Filed  Jane  18, 1801. 


No.  16,130. 

Heilman  et  al.  t;.  Heilman. 

'WiLL.-^Oonstrudion. — NcUurt  of  Estate. — A  testator,  after  making  specific 
deTiBes  to  his  children,  bequeathed  the  rest  of  his  property  to  his  wife 
for  life,  and  provided  that  after  her  death  all  his  estate  should  be 
divided  in  equal  shares  among  all  his  children,  and  that  should  any  of 
his  children  be  dead,  and  have  left  children,  they  should  be  entitled  to 
the  distributive  share  of  their  parents. 

Beid,  that  the  children  of  the  testator  took  a  vested  interest  in  the  resi- 
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due  of  his  estate  at  the  time  of  the  death  of  the  testator,  the  enjoy- 
ment of  the  same  to  be  postponed  during  the  life-estate  of  the  wife. 

Bame. —  Vetting  of  Estates. — The  law  favors  the  vesting  of  estates  and  will 
construe  the  terms  of  a  will  as  creating  a  vested  estate,  if  possible. 

Same. — Realty  and  Pefwnalty. — Where  the  same  clause  of  a  will  operates 
on  both  real  and  personal  property,  if  the  bequest  of  real  estate  vests^ 
the  same  construction  will  be  applied  to  the  personal  estate. 

Same. —  Vested  and  Contingent  Bemainders, — Where  a  life-estate  is  given  to 
the  widow  by  will,  the  fact  that  the  will  gives  to  the  widow  the  unre- 
stricted use  of  the  personal  property  during  life,  and,  with  others,  a 
power  of  disposition  of  the  real  estate,  thus  making  it  uncertain  what 
property  will  remain  to  distribute  at  her  death  to  the  remainderman^ 
does  not  render  the  remainder  contingent. 

Same. — Where  there  is  no  other  gift  contained  in  the  will  than  the  direc- 
tion to  pay,  distribute  or  divide  the  estate  in  the  future,  yet,  if  such 
payment,  distribution  or  division  appear  to  be  postponed  for  the  con- 
venience of  the  estate,  fund  or  property,  which  embraces  a  life-estate 
to  another,  the  estate  will  be  vested  and  not  contingent. 

From  the  Vanderburgh  Circuit  Court. 

C.  A,  De  Bruler,  for  appellants. 

J.  E,  Iglehart  and  E.  Taylor,  for  appellee. 

Miller,  J. — This  action  involves  a  construction  of  the 
seventh  clause  of  the  will  of  William  Heilman,  deceased. 

Several  paragraphs  of  complaint  and  answer  are  contained 
in  the  record  presenting  the  questions  of  its  operation  on 
real  and  personal  property  separately,  but  the  construction 
we  put  upon  the  instrument  renders  it  unnecessary  to  set  out 
or  further  describe  the  pleadings. 

The  will  is  as  follows : 

"  I,William  Heilman,  of  Evansville, Vanderburgh  county, 
Indiana,  of  sound  mind  and  memory,  do  hereby  make  and 
publish  my  last  will  and  testament,  hereby  revoking  all  other 
wills  and  testaments  heretofore  by  me  made : 

'<  First.  I  desire  that  all  my  just  debts  be  paid  out  of  my 
estate  in  the  following  manner :  That  all  my  outstanding 
accounts  and  claims,  and  notes  held  by  me  at  the  time  of  my 
death,  be  first  used  in  discharging  said  debts. 

^•^ Second.     I  give  and  bequeath  to  my  son  George  P.  Heil- 
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man  $10,000,  in  Louisville^  Evausville  and  St.  Louis  con- 
solidated 5  per  cent,  railroad  bonds.  Should  I  have  parted  or 
sold  all  said  bonds,  he  is  to  have  the  market  value  in  cash 
for  said  ten  thousand  bonds,  whatever  that  may  be,  at  the 
time  of  my  death.. 

''^  Third.  I  bequeath  to  my  sou  William  Heilman  one  thous- 
and shares  ($50,000)  of  the  capital  stock  in  the  Heilman  Ma- 
chine Works. 

'*  Fourth.  I  bequeath  to  my  son  Frederick  Carl  Heil- 
man twelve  hundred  shares  ($60,000)  oPtbe  capital  stock  of 
the  Heilman  Machine  Works. 

*^ Fifth.  I  bequeath  and  direct  that  my  daughter,  Mary 
Heilman  Bosencranz,  shall  have  lot  nineteen  (19),  and  the 
adjoining  forty-six  and  one-quarter  (46i)  feet  of  lot  twenty 
(20)  in  the  lower  enlargement  to  the  city  of  Evausville, 
with  (ill  the  improvements  thereon,  for  which  she  shall  be 
charged  $22,000  on  her  share  of  my  estate. 

^^Sixih*  To  my  dear  wife,  Mary  Jenner  Heilman,  I  give 
and  bequeath  all  the  rest  of  my  property,  real  and  personal, 
to  be  had  and  held  by  her  during  her  natural  life,  and  so 
long  as  she  remains  my  unmarried  widow.  Should  my  said 
wife  marry  again,  then  she  shall  receive  from  my  estate  the 
amount  and  portion  allowed  her. by  law,  and  no  more. 

^^  Seventh.  After  the  death  of  my  dear  wife  all  my  estate, 
excepting  the  bequests  herein  made,  shall  be  divided  in 
equal  shares,  among  all  my  children,  and  should  any  of  my 
children  be  dead,  and  have  left  children,  then  they  shall 
be  entitled  to  the  distributive  share  of  their  parents. 

*'  Eighth.  Should,  at  any  time  after  my  death,  my  execu- 
tor, or  executrix,  find  that  it  will  be  to  the  best  interest  of 
my  estate  that  any  part  of  real  estate  thereto  belonging  be 
sold,  then  my  wife,  Mary  J.  Heilman,  together  with  my  sons 
George  P.  Heilman  and  William  A.  Heilman,  jointly,  shall 
have  the  right  to.  sell  my  real  estate  belonging  to  my  estate, 
and  by  their  deed  shall  have  the  right  to  sell  and  convey  the 
title  in  fee  simple  of  such  real  estate. 
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'^  Ninth.  I  hereby  nominate  and  appoint  my  wife,  Mary 
J.  Heilman,  executrix,  without  bond,  of  this  my  last  will 
and  testament/' 

The  appellants,  who  are  the  children  of  George  P.  Heil- 
man, who  is  a  living  son,  and  one  of  the  residuary  legatees 
of  the  testator,  claim  that  the  remainder  limited  upon  the 
life-estate  of  the  widow  is  a  contingent  one,  which,  upon  the 
termination  of  the  life-estate,  will  vest  in  such  children 
of  such  testator  as  may  be  then  living,  and  the  children  of. 
any  child  who  may  have  died  after  the  death  of  the  testator,, 
and  before  the  termination  of  the  life-estate.  The  appellee, 
who,  since  the  death  of  the  testator,  has  purchased  specific 
portions  of  the  legacy  of  George  P.  Heilman,  contends  that 
the  legacy  to  him  became  vested  at  the  death  of  the  testator, 
and  asks  that  her  title  to  the  same  be  quieted  as  against  his 
children. 

If  the  interest  of  George  P.  Heilman  in  the  residuum  was 
a  vested  one,  he  had  a  right  to  sell  and  transfer  it  to  the  ap- 
pellee, and  vest  in  her  a  good  title  to  the  same.  Bunnell  v. 
Bunnell,  73  Ind.  163;  Fay  v.  Sylvester,  2  Gray,  171. 

We  do  not  think  it  necessary  to  examine  the  distinction 
to  be  found  in  the  books  between  the  rules  of  construction 
of  wills  relating  to  personal  property  and  those  where  real 
estate  alone  is  concerned.  It  may  well  be  doubted  whether 
such  distinction  longer  exists  in  this  State,  the  paramount 
object  in  either  case  being  to  arrive  at,  as  far  as  possible,  the 
intention  of  the  testator.  In  referring  to  a  similar  distinc- 
tion  claimed,  this  court, in  Holbrooh  v.  MoCleary,  79  Ind.  167, 
says :  ''  It  is  certain,  we  think,  that  the  reason  thus  given 
for  the  supposed  distinction  has  long  since  ceased  to  exist^ 
if  it  ever  existed,  in  this  State.  Here,  the  testator's  will  of 
personal  estate  must  be  executed  with  precisely  the  same 
solemnity  and  formality  as  the  will  devising  real  estate;  and 
there  is  no  perceptible  or  practical  difference  in  the  opera- 
tion of  a  will  upon  personal  estate  and  upon  real  estate." 

In  any  event,  inasmuch  as  the  same  clause  of  the  will 
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operates  on  both  real  and  perbonal  property,  if  the  bequest 
of  real  estate  vests,  the  same  construction  will  be  applied  to 
the  personal  estate.  2  Bedfield  Wills,  244 ;  2  Jarmau  Wills, 
479  n.  g  ;  Jvil  v.  Jacobs,  L,  R.  3  Ch.  Div.  703 ;  Farmer  v. 
Francis^  2  S.  <&  St.  505 ;  TapsooU  v.  Newcombe,  6  Jur.  755  ; 
James  v.  Lord  Wynford,  1  Sm.  &  Qif.  40. 

The  devise  to  the  widow,  contained  in  the  sixth  clause  of 
the  will,  gives  to  her  a  life*estate  in  all  the  property  of  the 
testator  not  specifically  devised.  By  the  seventh  clause  the 
ulterior  interest  in  the  property,  upon  the  determination  of 
the  intervening  estate,  is  given  to  or  divided  among  his 
children,  but  should  any  of  his  children  be  dead  leaving 
children,  they  are  to  take  the  distributive  share  of  the 
parent. 

The  distinction  between  vested  and  contingent  estates  is 
thus  given  in  2  Redfield  Wills,  218,  6 :  "  From  a  careful 
examination  of  this  subject,  it  will  be  found,  we  think,  that 
the  question  of  vesting,  or  remaining  contingent,  depends 
upon  whether  the  condition  of  the  intervening  estate  deter- 
mining, and  the  estate  over  taking  effect,  is  one  that  must 
happen  some  time,  and  so  as  to  give  effect  at  some  period  to 
the  second  estate,  or  may  never  happen.  If  the  former,, 
then  the  second  estate  in  remainder  will  always  be  regarded 
as  vested.  But  in  every  case  where  the  eanstence  of  the  sec- 
ondary estate  is  made  dependent  upon  a  contingency  which 
may  never  happen,  or  never  happen  so  as  to  allow  of  the 
vesting  of  the  secondary  estate,  then  the  devise  or  bequest 
must  be  regarded  as  contingent,  as  well  in  its  character  as  in 
regard  to  the  time  when  it  will  come  into  operation.'' 

The  law  favors  the  vesting  of  estates  and  will  construe 
the  terms  of  a  will  as  creating  a  vested  estate,  if  possible. 
Harris  v.  Carpenter ^  109  Ind.  540.  In  Amos  v.  Amos,  117 
Ind.  37,  it  is  said  :  '^  We  affirm,  as  an  established  principle, 
that  the  law  not  only  favors  the  vesting  of  remainders,  but 
it  also  presumes  that  words  postponing  the  estate  relate  to 
the  beginning  of  the  enjoyment  of  the  remainder,  and  not 
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to  the  vesting  of  that  estate.  Davidson  v.  Koehler,  76  Ind. 
398 ;  Davidson  v.  Bates,  111  Ind.  391 ;  Davidson  v.  Hulchins, 
112  Ind.  322/' 

In  Bruce  v.  Bissell^  119  Ind.  625,  this  language  is  used: 
**  rt  is  familiar  law  that,  in  the  absence  of  a  clear  manifesta- 
tion of  the  intention  of  the  testator  to  the  contrary,  estates 
shall  be  held  to  vest  at  the  earliest  possible  period.  The  intent 
to  postpone  the  vesting  of  the  estate  must  be  clear  and  mani- 
fest, and  must,  not  arise  by  mere  inference  or  construction. 
It  is  likewise  well  settled  that  '  The  law  will  not  construe 
a  limitation  in  a  will  into  an  executory  devise  when  it  can 
take  effect  as  a  remainder,  nor  a  remainder  to  be  contingent 
when  it  can  be  taken  to  be  vested.'  Doe  v.  Considine,  6 
Wall.  458  (475);  Amos  v.  Amos,  117  Ind.  19;  Amos  v. 
Amx)S,  117  Ind.  37;  Harris  v.  Carpenter,  109  Ind.  540; 
Hoover  v.  Hoover,  116  Ind.  498,  and  cases  cited. 

'*  An  estate  in  remainder  is  not  rendered  contingent  by  the 
uncertainty  of  the  time  of  enjoyment.  The  right  and  ca- 
pacity of  the  remainderman  to  take  possession  of  the  estate, 
if  the  possession  were  to  become  vacant,  and  the  certainty 
that  the  event,  upon  which  the  vacancy  depends,  must  hap- 
pen some  time,  and  not  the  certainty  that  it  will  happen  in 
the  lifetime  of  the  remainderman,  determines  whether  or  not 
the  estate  is  vested  or  contingent.' " 

A  will  takes  effect  and  speaks  from  the  time  of  the  death 
of  a  testator,  and  survivorship  often  referred  to  and  made  a 
condition,  tunning  point,  or  controlling  event  in  the  dispo- 
sition of  property  by  a  will,  generally,  in  the  absence  of  an 
expressed  or  implied  intention  to  the  contrary,  will  be  con- 
strued to  refer  to  the  time  of  the  death  of  the  testator. 
Harris  v.  Carpenter,  supra. 

In  the  light  of  these  authorities  we  have  arrived  at  the 
conclusion  that  the  children  of  the  testator  took  a  vested  in- 
terest in  the  residue  of  his  estate  at  the  time  of  the  death 
of  the  testator,  the  enjoyment  of  the  same  to  be  postponed 
during  the  life-estate  of  the  appellee.     We  are  fortified  in 
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this  opinion  by  the  result  arrived  at  in  the  case  of  Livingston 
V.  Greene,  52  N.  Y.  118,  in  the  construction  of  a  will  similar 
in  all  essential  points^  except  that  in  that  will  the  children 
are  mentioned  by  name. 

It  is  strongly  contended  by  the  appellants  that  the  general 
rules  in  favor  of  the  vesting  of  estates  do  not  apply  to  this 
case,  because  of  some  special  provisions  that  bring  it  within 
the  exceptions  to  the  general  rules. 

One  of  these  is  that  the  will  gives  to  the  widow  the  unre- 
stricted use  of  the  personal  property  during  life,  and,  with 
others,  a  power  of  disposition  of  the  real  estate,  thus  making 
it  uncertain  what  property  would  remain  to  distribute  at  her 
death. 

This,of  course,  could  only  be  considered  as  a  circumstance 
bearing  upon  the  intent  of  the  testator,  for  it  is  not  the  un- 
certainty as  to  the^quantum  or  condition  of  the  estate,  but 
uncertainty  as  to  the  persons  to  take,  that  would  render  the 
estate  contingent.  Neither  the  sale  of  the  real  estate  and  its 
conversion  into  personalty,  nor  its  use,  would  prevent  the 
estates  of  his  children  from  vesting  at  the  death  of  the  tes- 
tator. Rumsey  v.  Durham,  6  Ind.  71 ;  Bowen  v.  Stoander,  121 
Ind.  164. 

We  are  unable  to  draw  any  inferences  from  these  circum- 
stances of  an  intention  to  postpone  the  vesting  of  the  legacies 
until  the  death  of  his  widow. 

The  position  is  also  taken,  and  authorities  cited  to  sustain 
it,  that,  inasmuch  as  the  will  contains  no  language  of  gift  to 
the  children,  but  simply  a  direction  after  the  death  of  the 
widow  to  divide  the  estate,  it  shpws  that  the  testator  in- 
tended the  period  of  distribution  was  to  be  not  simply  the 
time  fixed  for  the  enjoyment  of  the  possession,  but  for  the 
vesting  of  the  estate  itself. 

We  have  examined  the  cases  cited  by  the  appellant  upon 
this  point,  and  find  that,  while  the  doctrine  is  well  estab- 
lished, the  courts  are  much  more  disposed  to  admit  it  as 
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a  rale  of  law  than  to  follow  the  rule.  We  do  not  con- 
sider it  necessary  in  this  case,  for  reasons  that  will  pres- 
ently be  stated,  to  enter  at  length  into  a  discussion  of  tb& 
limitations  of  this  rule  to  be  found  in  a  multitude  of  cases. 
We  do  not  consider  the  rule  referred  to  as  being  a  fixed  and 
unbending  rule  for  determining  the  vested  or  contingent 
quality  of  estates ;  on  the  contrary,  in  the  late  case  of  Reed^t 
Appeal,  118  Pa.  St.  215,  the  court  says:  "The  gift  of  a 
legacy  under  the  form  of  a  direction  to  pay  at  a  future  time,. 
or  upon  a  future  event,  is  not  less  favorable  to  vesting  than 
a  simple  and  direct  bequest  of  a  legacy  at  a  like  future  time 
or  upon  a  like  event.  The  question  is  one  of  substance  and 
not  of  form,  and  in  all  cases  it  is  whether  the  testator  in- 
tended it  as  a  condition  precedent  that  the  legatees  should 
survive  the  time  appointed  by  him  for  the  payment  of  their 
legacies ;  and  the  answer  to  this  question  must  be  sought  for 
out  of  the  whole  will,  and  not  in  the  particular  expression  in 
which  the  gifb  is  made.  Leeming  v.  SherroM,  2  Hare,  14.''' 
If  this  has  become  a  rule  of  property  so  as  to  require  this 
court  to  follow  it  as  a  technical  rule  of  construction,  which 
we  do  not  decide,  it  can  not  affect  the  vesting  of  the  estate 
in  the  children  of  the  testator  at  his  death,  because  of  excep* 
tions  to  the  rule  itself. 

One  of  these  exceptions  is,  that  where  there  is  no  other 
gift  contained  in  the  will  than  the  direction  to  pay,  dis- 
tribute or  divide  the  estate  in  the  future,  yet,  if  such  pay- 
ment, distribution  or  division  appear  to  be  postponed  for  the 
convenience  of  the  estate,  fund  or  property,  which  embraces 
a  life-estate  to  another,  the  estate  will  be  vested  and  not  con- 
tingent. 2  Redfield  Wills,  237,  37 ;  2  Williams  Executors, 
1344 ;  2  Jarman  Wills,  450 ;  King  v.  Isaacson,  1  Sm.  &  G, 
371 ;  Smith  v.  Palmer,  7  Hare,  224. 

The  reference  to  the  grandchildren  is  one  usually  inserted 
in  wills,  intended  originally  to  prevent  the  lapsing  of  lega- 
cies, but  since  the  enactment  of  our  statute,  sections  2567  and 
2571,  R.  8.  1881,  seldom   necessary.     We  do   not  regard 
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the  iusertioo  of  this  provision  as  of  controlling  effect  in  the 
construction  of  the  instrument.  The  will  under  considera- 
tion,  as  we  construe  it,  shows  that  the  testator  intended  to 
bestow  his  whole  estate  upon  his  children^  and  that  after 
making  the  specific  legacies^  he  carved  out  of  the  remainder 
a  life-estate  for  the  benefit  of  the  widow ;  in  other  words, 
that  the  enjoyment  of  the  estate  by  the  legatees  was  simply 
postponed  to  let  in  the  life^estate. 

While  there  are  no  general  words  of  gift^  except  the  pro- 
vision to  divide  the  estate,  contained  in  the  seventh  clause, 
we  take  it  that  the  statement  in  the  fifth  clause  that  the 
realty  devised  to  Mrs.  Bosencranz  should  be  charged  at  a 
specific  sum,  **  on  her  share  of  my  estate,"  is  some  indica- 
tion that  she  was  individually  and  certainly  to  have  a  share 
of  the  residuum  of  his  estate.  This  view  is  strengthened  by 
the  language  used  in  the  seventh  clause,  which  gives  to  the 
children,  not  as  a  class,  but  to  each  one,  a  distinct  title  to  his 
or  her  own  share,  which,  in  the  case  of  Mrs.  Rosencranz,  it 
is  expressly  provided,  is  to  be  ascertained  by  deducting  the 
value  of  her  specific  devise  from  her  pro  rata  share. 

As  has  been  observed,  the  law  favors  the  vesting  of  estates, 
and  courts  will  so  hold,  unless  there  is  something  in  the  in- 
strument showing  clearly  a  contrary  intention. 

We  find  nothing  in  the  language  in  this  instrument  to 
take  it  out  of  the  general  rule. 

We  find  no  error  in  the  record,  and,  therefore,  the  judg- 
ment 18  affirmed. 

FUed  Sept.  15, 1891. 
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Taxxb. — OoUeedon  €f.—Ii^unelion.— Tender, — Where  property  is  subject  to 
taxation,  the  collection  of  the  tax  can  not  be  enjoined  without  paying  or 
tendering  the  amount  for  which  the  property  is  liable,  although  part  of 
the  amount  levied  may  be  illegal. 

Same.  -Cof7>orcUu>n. — Ataeemient  vpon  (JapUal  Stock — Where  the  tangible 
property  of  a  corporation  is  of  less  value  than  the  capital  stock,  tlie 
capital  stock  is  taxable  to  the  extent  that  it  exceeds  in  value  the  tangi- 
ble property.    Hyland  ▼.  Branl,  ete.,  Co.,  128  Ind.  335,  distinguished. 

From  the  Clay  Circuit  Court. 

W.  B.  Schwartz^  J.  A.  McNuU  and  H.  Teter,  for  appel- 
lants. 

O.  A.  Knight  and  A.  W,  Knigkt,  for  appellee. 

Elliott,  J. — The  facts  in  this  case  are  similar  to  those 
presented  by  the  record  in  Hyland  v.  Brazil,  etc.,  Oo.,  128 
Ind.  335,  but  there  is  one  material  fact  presented  by  the 
record  now  before  us  which  was  not  presented  by  the  re- 
cord in  the  case  cited.  Many  of  the  questions  presented  here 
were  decided  in  the  case  to  which  we  have  referred,  and  it  is 
unnecessary  to  again  discuss  those  questions  in  detail,  but  it 
is  perhaps  proper  to  speak  very  briefly  of  one  of  them.  It 
was  not  decided  in  the  case  of  Hyland  v. Brazil,  etc.,Co,,8upra, 
that  a  taxpayer  might  enjoin  the  collection  of  taxes  where  his 
property  was  subject  to  taxation,  although  part  of  the  taxes 
are  illegal,  without  tendering  the  part  for  which  his  prop- 
erty is  liable ;  on  the  contrary,  it  was  expressly  declared 
that  where  the  property  is  subject  to  taxation,  the  collection 
of  the  tax  can  not  be  enjoined  without  paying  or  tendering 
the  amount  for  which  the  property  is  liable,  although  part 
of  the  amount  levied  may  be  illegal  The  cases  of  Logant" 
port  v.  Case,  124  Ind.  254,  and  Morrison  v.  Jacoby,  114  Ind. 
84,  were  there  fully  approved,  and  so  they  are  here.     What 
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was  decided  in  Hyland  v.  Brazil,  etc.,  Co.f  supra,  is,  that  where 
the  property  is  not  subject  to  taxation  at  all,  and  there  is  no 
jurisdiction  to  levy  any  part  of  the  tax  assessed  on  that  par- 
ticular property,  no  tender  is  necessary.  There  was  no  de- 
parture from  the  long  and  firmly  settled  doctrine  that  where 
the  property  is  subject  to  taxation,  but  is  irregularly  as- 
sessed, or  assessed  beyond  its  value,  a  tender  of  the  amount 
for  which  the  property  is  liable,  is  always  indispensable. 

The  fact  which  we  have  said  appears  in  this  record,  but 
was  not  contained  in  the  record  in  Hyland  v.  Braailf  etc., 
Co.,  supra,  is  this :  The  schedule  made  out  and  verified  by 
the  appellee  contains  these  statements : 

Actual  value  of  stock. ^1 50,000 

Total  value  of  indebtedness,  except  the  indebted- 
ness  for  the  current  expenses,  excluding  from 
such  expense  the  amount  paid  for  the  purchase 

and  improvement  of  property 284,761 

Assessed  value  of  lands 7,486 

Assessed  value  of  personal  property 27,830 

Total   assessed   valuation  of  all   tangible 

property  of  said  company $35,316 

It  thus  appears,  from  the  appellee's  return  of  property  for 
taxation,  that  the  tangible  property  is  of  less  value  than  the 
capital  stock,  inasmuch  as  the  actual  value  of  the  capital 
stock  is  one  hundred  and  fifty  thousand  dollars,  while  the 
tangible  property  is  of  the  value  of  thirty-five  thousand 
three  hundred  and  fifteen  dollars.  This  fact  clearlv  and  de- 
eisively  discriminates  the  present  case  from  Hyland  v.  Bra'- 
zil,  etc.,  Co,^  siipra^  insomuch  as  in  that  case,  according  to 
the  confessed  allegations  of  the  complaint,  the  entire  capital 
stock  was  invested  in  and  represented  by  the  tangible  prop- 
erty returned  for  taxation.  We  there  said  that  "The 
question  whether  an  assessment  may  be  levied  upon  capital 
stock  to  the  extent  to  which  it  exceeds  in  value  the  tangible 
property  is  not  presented  by  the  complaint,  nor  is  the  ques- 
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tion  whether  corporate  franchises  may  be  taxed  where  they 
have  a  valae  over  and  above  the  tangible  property  and  the 
capital  stock,  presented  for  oar  decision.'^  The  question 
which  we  declared  not  then  before  us  is  now  presented. 

It  seems  quite  clear  that  no  taxpayer  can  be  twice  taxed 
upon  the  same  property,  and  so  the  authorities  declare. 
State  V.  Hannibal  etc.,  Co,,  87  Mo.  265 ;  Burke  v.  Ballam,  67 
Cal.  594 ;  State  v.  Cumberland,  40  Md.  22 ;  Cooley  Taxation, 
225.  Where  the  property  once  pays  its  full  share  of  taxes 
to  the  State  or  county,  it  can  not  be  subjected  to  a  greater 
burden  for  the  same  purposes,  although  it  may  be  sub- 
jected to  special  taxes  in  the  form  of  assessment  for  local 
improvements  or  to  municipal  corporation  taxes  in  com- 
mon with  other  property.  Where  there  is  an  attempt  to 
doubly  tax  property,  there  is  a  violation  of  law.  Our  statute 
provides  that  **  In  all  cases  where  the  tangible  property  or 
the  capital  stock  of  any  incorporated  company  is  listed  and 
assessed  under  this  act,  the  shares  of  capital  stock  of  such 
incorporated  company  shall  not  be  listed  and  assessed.'' 
Sections  6305-6308,  R.  S.  1881.  This  provision  was  in- 
tended to  prohibit  double  taxation,  and  it  enforces  the  prin- 
ciple stated  by  us. 

We  can  not,  however,  hold  that  the  provision  quoted  is  to 
be  considered  apart  from  other  provisions  of  the  statute,  and 
construed  as  prohibiting  the  taxation  of  capital  stock  in  all 
cases ;  on  the  contrary,  we  hold,  as  was  held  in  Hyland  v. 
Braail,  etc.,  Co.,  supra,  that  it  is  to  be  considered  in  con- 
nection with  other  provisions  of  the  statute,  and  that  when 
so  considered  it  does  not  exclude  the  taxation  of  capital 
stock  where  it  is  not  invested  in,  and  fully  represented  by, 
tangible  property  subject  to  taxation.  If  the  capital  stock 
exceeds  in  value  the  tangible  property  subject  to  taxation,  and 
assessed  for  taxation,  then  to  the  extent  of  its  value  in  excess 
of  the  value  of  the  tangible  property  it  may  be  listed  and  as- 
sessed, for  it  is  apparent  that  in  such  a  case  there  is  not  double 
taxation.     It  can  not  be  assumed  that  the  tangible  property 
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necessarily  represents  the  value  of  the  capital  stock,  for  the 
business  of  a  corporation  owning  comparatively  little  tangi- 
ble property  may  be  so  profitable  as  to  impress  upon  its  stock 
a  value  much  beyond  its  tangible  property ;  or  it  may  be  the 
owner  of  a  franchise  which  gives  the  stock  a  value  much 
greater  than  that  of  the  tangible  property  of  which  it  is  the 
owner.  A  corporation  which,  in  its  sworn  return,  values  its 
capital  stock  at  almost  five  times  as  much  as  its  tangible 
property,  can  not  successfully  assert  that  the  taxation  of  its 
tangible  property  entirely  absolves  its  capital  stock  from  lia- 
bility. It  is,  at  all  events,  entirely  clear  that  where  it  affirm- 
atively appears,  as  it  does  from  the  evidence  in  this  case, 
that  the  tangible  property  is  not  equal  to  the  value  of  the 
stock,  the  stock  is  taxable  to  the  extent  that  it  exceeds  in 
value  the  tangible  property. 

The  only  evidence  as  to  the  value  of  the  capital  stock,  as 
well  as  the  only  evidence  of  the  value  of  the  tangible  prop- 
erty, was  that  contained  in  the  tax-list,  or  schedule,  and  that 
certainly  does  not  prove,  or  tend  to  prove,  that  there  was 
double  taxation,  since  the  actual  value  of  the  capital 
stock  is  shown  to  exceed  that  of  the  tangible  property  more 
than  one  hundred  thousand  dollars. 

The  record  affirmatively  shows  that  there  was  authority 
in  the  board  of  equalization  to  act  upon  the  list  returned  by 
the  appellee,  for  there  was  such  a  list  placed  before  it,  and 
the  statute  vests  it  with  jurisdiction  over  the  subject.  Sec- 
tions 6305,  6308,  6357-6359,  R.  S.  1881 ;  Hyland  v. 
Brazil,  etc.,  Co.,  supra.  The  list  showed  that  the  capital 
stock  was  subject  to  taxation  to  the  extent  that  it  exceeded 
in  value  the  tangible  property,  so  that  there  was  not,  as  in 
Hyland  v.  Brazil,  ete.,  Go.,  supra,  an  attempt  to  subject 
property  to  taxation  which  was  not  taxable.  Here  there 
was  jurisdiction,  for  here  there  was  a  list  placed  before  the 
board  of  equalization,  as  the  law  requires.  That  list  dis- 
closed property  subject  to  taxation,  and  on  that  property — 
the  capital  stock — the  statute  expressly  makes  it  the  duty  of 
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the  board  to  place  a  value.  It  may  well  be  doubted  whether 
the  courts  can  interfere  at  all  in  such  a  case  as  this^  for  the 
rule  supported  by  the  weight  of  authority  is,  that  where 
there  is  jurisdiction  and  no  principle  of  law  is  violated,  the 
valuation  of  the  board  of  equalization  is  conclusive.  Coolej 
Taxation,  747-748;  Small  v.  City  of  Lavrrenceburgh,  12& 
Ind.  231 ;  Board,  etc.,  v.  Senn,  117  Ind.  410.  There  is  here 
no  evidence  that  the  valuation  of  the  board  was  erroneous, 
and,  certainly,  no  reason  for  setting  it  aside,  even  if  the 
courts  had  power  to  do  so.  If  the  board  had  placed  a  much 
greater  value  upon  the  capital  stock  than  that  fixed  by  the 
appellee  in  the  schedule,  its  action  could  not,  under  the  rule 
referred  to,  be  disturbed  unless  it  was  made  to  appear  that 
some  principle  of  law  was  violated.  But  the  board  did  not 
increase  the  valuation;  on  the  contrary,  it  placed  the  value 
of  the  capital  stock  at  $60,000,  and  from  this  deducted 
the  value  of  the  tangible  property,  (27,830,  thus  leaving 
subject  to  taxation  $32,170  as  the  value  of  the  capital  stock* 

The  trial  court  erred  in  finding  for  the  appellee  upon  the 
evidence  adduced,  for  upon  that  evidence  the  law  is  with  the 
appellants. 

Judgment  reversed,  with  instructions  to  award  a  new  triaL 

Coffey,  C.  J.,  did  not  take  any  part  in  the  decision  of 
this  case. 

FUed  Sept.  15, 1891. 


No.  14,506.    . 

Habbis  v.  Howe. 

Appellate  Coubt. — Proceedings  Supplementary  to  Execution,-' Juriidietion. 
— The  Appellate  Court  has  ezclusiye  jurisdiction  of  a  proceeding  sup- 
plementary to  execution,  in  aid  of  the  collection  of  a  judgment,  where 
the  amount  in  controversy  does  not  exceed  one  thousand  dollars.  The 
fact  that  it  may  be  necessary  for  the  court  to  pass  upon  the  yalidity  of 
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a  transfer  of  property,  where  it  incidentally  arises,  is  not  sufficient  to 
deprive  the  Appellate  Court  of  jurisdiction. 

From  the  Bartholomew  Circuit  Court. 

8.  Stanaifer  and  0.  8.  Baker,  for  appellant. 
J.  G.  Orr  and  W.  8.  Swengel,  for  appellee. 

MiLLEB,  J. — This  was  a  proceeding  supplementary  to  ex- 
ecution, instituted  under  section  819,  R.  S.  1881,  in  aid  of 
the  collection  of  a  judgment. 

We  are  of  the  opinion  that  the  cause  is  within  the  exclu* 
sive  jurisdiction  of  the  Appellate  Court.  The  action  is 
"  for  the  recovery  of  money  only,"  and  the  amount  in  con- 
troversy is  less  than  one  thousand  dollars.  We  do  not  think 
that  the  fact  that  it  may  be  necessary  for  the  court  to  pass 
upon  the  validity  of  a  transfer  of  property,  where  it  inci- 
dentally arises,  is  sufficient  to  deprive  the  Appellate  Court 
of  jurisdiction.  Baker  v.  Groves^  126  Ind.  593;  Parker  v. 
Indianapolis  Nai'l  Bank,  126  Ind.  596. 

The  clerk  of  this  court  is,  therefore,  directed  to  transfer 
this  cause  to  the  Appellate  Court  for  fioal  determination. 

Filed  Ma7  16, 1891. 
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Special  Phtding. — Silence  Upon  a  Material  Fact — When  a  finding  is  si- 
lent upon  a  fact  material  to  be  found,  it  is  to  be  taken  as  found  against 
the  party  having  the  burden  of  proving  such  fact. 

CoBPOBATiON. — Tranter  of  Slock — Right$  of  Creditws. — The  stockholders 
of  a  corporation  transferred  their  paid-up  stock  and  the  corporate  prop- 
erty to  the  president  thereof,  who  executed  a  mortgage  on  the  property 
to  secure  the  purchase-price  of  the  stock  and  borrowed  money,  agreeing 
also  to  pay  all  debts  and  liabilities  of  the  corporation.    The  mortgage 
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and  the  deed  to  the  property  were  recorded.  Stockholders,  with  knowl- 
edge of  the  transfer,  were  also  stockholders  of  another  corporation,  and 
to  the  latter  corporation  the  former  became  indebted  for  goods  furuidhed 
after  the  deed  and  mortgage  were  placed  on  record. 

Hddf  that  the  record  of  the  deed  and  mortgage  was  constructive  notice  to 
the  creditor  corporation,  and  that  it  was  not  entitled  to  have  the  deed 
and  mortgage  set  aside  for  fraud. 

Same. —  WUhdrawal  c^  Stock, — SkUute. — A  transfer  oif  paid-up  stock  and 
the  property  of  a  corporation  by  some  of  the  stockholders  to  another 
stockholder,  who  assumes  h11  liabilities  and  executes  a  mortgage  on  the 
property  to  secure  the  purchase-price  of  the  stock,  is  not,  in  effect,  a 
withdrawal  of  the  capital  stock  from  the  corporation.  Section  3858,  R. 
S.  1881,  authorizes  the  transfer  of  stock  of  a  corporation  when  paid  in, 
the  transfer  to  be  made  in  such  manner  as  the  by-laws  of  the  corpora- 
tion may  prescribe.  In  the  absence  of  a  showing  to  the  contrary,  the 
transfer  will  be  presumed  to  have  been  made  in  accordance  with  the  by- 
laws. 

From  the  Vigo  Circuit  Court, 

S.  B.  Davisy  C.  F.  McNutt,  J.  G.  MoNutt  and  F.  A.  Mc- 
Nutty  for  appellant. 

B,  V,  Marshall  and  /.  O,  Williams,  for  appellees. 

Olds,  C.  J. — In  the  oomplaint,  consisting  of  one  para- 
graph, it  is  alleged  that  on  the  9th  day  of  November,  1883, 
the  defendants  Close,  Fairbanks,  Quinlan,  Duncan,  Hervey, 
Close,  Jr.,  MoKeen  and  Hulman,  filed  articles  of  association 
for  the  Terre  Haute  Paper  Company,  whereby  the  defend- 
ant the  Terre  Haute  Paper  Company  became  a  body  cor- 
porate ;  that  afterward  the  defendant  McKeen  became  the 
owner  byassignment  of  all  the  stock  and  interest  of  Hervey, 
and  succeeded  to  all  the  rights  of  Hervey;  that  said  corpo- 
ration began  business,  and  plaintiff  sold  to  it,  from  the  time 
of  its  organization  to  August  ISth,  1886,  a  large  amount  of 
coal,  which  was  used  by  said  company  in  the  manufacture 
of  paper;  that  on  the  13th  day  of  August,  1886,  plaintiff 
settled  its  accounts  with  the  Terre  Haute  Paper  Company, 
and  there  was  a  balance  due  the  plaintiff,  on  account,  at  that 
date,  and  said  company  executed  to  plaintiff  four  promissory 
notes  for  said  balance,  one  for  $507.84,  due  at  one  week  from 
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date ;  one  for  $500,  due  in  thirty  days  from  date ;  one  for 
$500,  due  at  sixty  days  from  date^  and  one  for  $1,000,  due 
at  ninety  days  from  date,  all  with  eight  per  cent,  interest, 
and  ten  per  cent,  attorney's  fees,  and  all  negotiable  and  pay« 
able  at  the  bank  of  McKeen  &  Co.,  Terre  Haute,  Indiana ; 
that  the  first  two  of  said  notes  are  due  and  unpaid ;  copies 
of  all  are  filed  with  the  complaint.  It  is  further  averred 
that  on  the  10th  day  of  September,  1885,  the  members  of  said 
corporation  fraudulently,  and  to  cheat,  hinder  and  delay  the 
creditors  of  said  corporation,  and  wholly  without  considera- 
tion, paid  and  conveyed  their  stock  and  the  property  of  said 
corporation  to  the  defendant  Manley  T.  Close,  who  was 
president  of  said  corporation,  and  transacted  all  its  business, 
for  its  organization,  with  plaintiff;  that  said  Manley  T. 
Close,  and  Harriet  H.  Close,  his  wife,  mortgaged  all  of  said 
corporate  property  to  defendant  Demas  Deming,  as  a  trus- 
tee, to  secure  the  payment  of  notes  executed  by  said  Manley 
T.  Close,  to  each  of  said  stockholders  for  their  several 
shares  of  stock,  in  the  sum  of  $25,000 ;  that  at  the  same 
time  said  Manley  T.  Close  and  wife  executed  to  defendant 
Herman  Hulman  a  mortgage,  as  trustee,  upon  said  corpo- 
rate property  to  secure  notes  made  by  said  Close  to  others 
of  said  stockholders,  in  the  sum  of  $10,000 ;  that  said  Close 
was  president  of  said  corporation,  and  conducted  the  busi- 
ness of  said  company,  and  carried  on  the  same  in  the  name 
of  said  corporation,  with  full  knowledge  and  consent  of  said 
stockholders,  and  purchased  stock  and  material  of  plaintiff, 
and  others,  in  the  name  of  said  corporation,  and  signed  the 
notes  of  plaintiff  as  the  notes  of  said  corporation ;  that  de- 
fendant corporation  made  no  provision  for  the  payment  of 
the  debts  of  said  concern,  and  plaintiff  had  no  notice  or 
knowledge  of  such  transfer  at  the  date  of  her  said  notes,  and 
said  corporation  was  never  dissolved. 

It  is  further  averred  that  said  Close  abandoned  said  prop- 
erty, and  said  stockholders  and  trustees  seized  the  same,  and 
have  converted  the  same  to  their  own  use,  and,  for  the  pur- 
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pose  of  defrauding  and  cheating  plaintiff  and  other  cred- 
itors, have  organized  the  defendant  Ellsworth  Paper  Com- 
pany, and  have  caused  conveyances  to  be  made  from  defend- 
ants Close  and  wife  of  all  the  real  estate  and  assignments  of 
choses,  claims  and  personal  property  belonging  to  said  Terre 
Haute  Paper  Company  to  said  Ellsworth  Paper  Company. 

It  is  further  averred  that  all  of  said  defendants  were  stock- 
holders in  the  defendant  corporation,  the  Terre  Haute  Paper 
Company,  at  the  time  of  the  execution  of  the  aforesaid  mort- 
gages to  Deming  and  Hulman,  and  there  was  no  other  con- 
sideration for  the  debts  secured  by  said  mortgages  than  the 
shares  of  stock  of  said  several  defendants ;  that  said  mort- 
gages were  and  are  fraudulent  and  void  as  against  the  cred- 
itors of  said  corporation  and  said  Close,  and  were  made  to 
prevent  the  collection  out  of  said  corporation  property  of 
the  debts  of  said  corporation  and  Close,  contracted  as  afore- 
said in  the  name  of  said  corporation,  and  with  the  full  knowl- 
edge of  the  said  stockholders  and  their  trustees  aforesaid, 
and  the  property,  to  wit,  coal  sold  by  plaintiff  to  said  com- 
pany, was  so  sold  to  and  bought  by  its  officers  to  be  and  was 
consumed  in  the  operation  and  running  of  the  paper  mill  of 
the  defendant  corporation  in  the  regular  line  and  execution 
of  its  business.  Prayer  for  judgment  upon  the  notes  for 
$5,000,  that  said  mortgages  and  conveyances  to  Ellsworth 
Paper  Company  be  declared  void  and  inoperative  as  against 
plaintiff,  and  that  plaintiff's  claim  be  declared  a  lien  for  sup- 
plies superior  to  any  claim  of  defendants,  or  any  of  them, 
and  that  the  property  be  subjected  to  sale  for  the  payment 
of  the  plaintiff's  claim. 

The  action  was  dismissed  as  to  Harriet  Close,  wife  of  Man- 
ley  T.  Close,  Mauley  T.  Close,  Jr.,  and  James  K.  Kendall. 
The  Terre  Haute  Paper  Company  was  defaulted. 

The  Ellsworth  Paper  Company  and  Manley  T.  Close  each 
filed  separate  answers  in  denial ;  all  of  the  other  defendants 
joined  in  an  answer  in  denial. 
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The  cause  was  sabmitted  to  the  court  for  trial  without  the 
intervention  of  a  jury. 

The  facts  found  by  the  court  are,  substantially,  as  follows  : 

The  plaintiff,  the  Terre  Haute  Paper  Company,  and  the 
Ellsworth  Paper  Company  are  corporations  organized  under 
the  laws  of  the  State  of  Indiana,  the  Ellsworth  Paper  Com- 
pany being  incorporated  September  11th,  1886,  and  the 
Terre  Haute  Paper  Company  November  9th,  1883.  The 
names  of  the  persons  signing  the  articles  of  incorporation 
of  each  of  these  companies  are  given. 

The  capital  stock  of  the  Terre  Haute  Paper  Company  was 
$75,000,  and  was  fully  paid  up,  Manley  T.  Close  taking  and 
paying  for  (50,000  of  the  stock,  and  the  defendants  Will- 
iam B.  McKeen,  Frank  McKeen,  Herman  Hulman,  Demas 
Deming,  Crawford  Fairbanks,  James  B.  Duncan,  Manley  T. 
Close,  Jr.,  and  Michael  Quinlan  paying  for  the  remainder  of 
said  stock  the  sum  of  $25,000  in  cash,  and  owning  the  same 
respectively  in  certain  proportions. 

At  a  meeting  of  all  the  stockholders  of  the  Terre  Haute 
Paper  Company  held  September  6th,  1885,  it  was  unani- 
mously resolved  to  sell  and  convey  the  entire  property  of 
the  company  to  defendant  Manley  T.  Close  for  $75,000,  he 
agreeing  to  pay  $50,000  in  cash,  and  to  execute  his  notes  to 
the  said  defendants  William  B.  McKeen,  Frank  McKeen, 
Herman  Hulman,  Fairbanks,  Deming,  Duncan  and  Quinlan, 
for  certain  amounts  respectively,  stated  in  the  finding,  and 
securing  the  payment  of  the  same  by  a  mortgage  executed 
by  Manley  T.  Close  and  Harriet  H.  Close,  his  wife,  to  Demas 
Deming  as  trustee  for  the  benefit  of  the  payees  of  such  note 
upon  all  the  property  to  be  conveyed  by  the  paper  company 
to  Manley  T.  Close  as  aforesaid,  he  also  assuming  aud  agree- 
ing to  pay  all  the  debts  and  liabilities  of  the  said  paper 
company  as  part  consideration  for  the  conveyance  of  said 
property. 

The  board  of  directors  were  authorized  and  directed  by 
this  stockholders'  meeting  to  carry  into  effect  the  sale  and 
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ooDvejanoe  to  Close  of  the  property  aforesaid  upon  the 
terms  and  conditions  aforesaid^  and  to  cause  to  be  executed 
and  delivered  the  necessary  deed  and  papers  for  that  pur- 
pose. At  a  full  meeting  of  the  board  of  directors  of  tbe 
company,  held  on  September  Sth,  1885^  the  proceedings  of 
the  stockholders'  meeting  were  presented^  and  it  was  unani- 
mously resolved  by  the  board  that  the  president  and  secre- 
tary of  the  company  execute  and  deliver  a  deed  and  such 
other  papers  as  might  be  necessary  to  transfer  to  Manley 
T.  Close  the  entire  property  of  the  company  upon  the  terms 
and  conditions  set  forth  in  the  proceedings  of  the  stock- 
holders' meeting  aforesaid. 

On  September  10th,  1885,  the  Terre  Haute  Paper  Com- 
pany, by  its  president  and  secretary,  conveyed  by  deed  to 
said  Manley  T.  Close  the  real  property  of  the  company,  with 
the  buildings  and  machinery  thereon  situate,  known  as  the 
Terre  Haute  Paper  Mill,  which  deed  was  recorded  in  the 
recorder's  office  of  Vigo  county,  State  of  Indiana,  September 
18th,  1885,  in  deed  record  68,  on  page  90 ;  and  also  on  the  same 
day  Manley  T.  Close  and  Harriet  H.  Close,  his  wife,  executed 
and  delivered  to  Demas  Deming,  as  trustee,  a  mortgage  upon 
the  property  conveyed  to  said  Manley  T,  Close,  as  aforesaid, 
to  secure  the  payment  of  certain  notes  then  executed  by 
him  to  the  defendants  herein,  as  required  by  the  resolutions 
of  the  stockholders  and  board  of  directors  of  the  Terre 
Haute  Paper  Company  hereinbefore  set  forth,  which  mort- 
gage was  duly  recorded  in  the  recorder's  office  of  Vigo 
county,  Indiana,  on  the  15th  day  of  September,  1885,  in 
mortgage  record  E  1,  at  page  460. 

Manley  T.  Close  and  Harriet,  his  wife,  on  September  10th, 
1885,  mortgaged  the  property  conveyed  to  him,  as  aforesaid, 
by  the  paper  company,  to  defendant  Herman  Hulman,  as 
trustee,  to  secure  the  payment  of  $10,000  then  loaned  and 
advanced  in  cash  to  said  Manley  T.  Close  in  certain  propor- 
tions by  some  of  the  defendants  herein  respectively,  whicli 
mortgage  was  recorded  in  the  recorder's  office  of  said  county 
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of  Vigo,  September  IStb^  1886,  in  mortgage  record  E  1, 
page  462. 

The  debts  aecared  hj  the  two  mortgages  last  above  men- 
tioned have  never  been  paid,  and  the  mortgages  remain  un- 
satisfied. 

On  September  lOtb,  1885,  defendants  William  B.  Mc- 
Keen,  Frank  McKeen^  Hulman,  Deming,  Fairbanks,. Dun- 
can and  Quinlan,  being  then  the  owners  of  the  paid  up 
capital  stock  of  the  Terre  Haute  Paper  Company  to  the 
amount  of  $25,000,  transferred  and  assigned  all  their  said 
stock  to  Manley  T.  Close,  and  he,  from  that  date  until  the 
20th  of  August,  1886,  carried  on,  in  the  name  of  the  Terre 
Haute  Paper  Compauy,  the  business  which,  prior  to  that 
time,  had  been  carried  on  by  that  company,  and  during  said 
period  continued  to  keep  the  position  of  president  of  the 
Terre  Haute  Paper  Company,  which  he  had  filled  from  the  or- 
ganization of  the  company,  to  wit,  from  December  11th,  1883. 

During  all  the  time  the  Terre  Haute  Paper  Compauy  was 
carrying  on  business  the  plaintiff  sold  coal  to  it,  and  in  Feb- 
ruary, 1886,  plaintiff  received  payment  in  full  of  all  claims 
against  that  company  up  to  March  1st,  1886.  Between  this 
last-named  date  and  June  1st,  1886,  plaintiff  sold  and  deliv- 
ered from  time  to  time  coal  at  the  works  of  the  said  paper 
company,  and  for  the  amount  due  for  such  coal  remaining 
unpaid  on  the  13th  day  of  August,  1886,  the  plaintiff  took 
from  Mauley  T.  Close  in  payment  for  the  amount  then  due 
four  several  notes,  copies  of  which  are  set  forth  in  the  com- 
plaint. 

When  the  Terre  Haute  Paper  Company  authorized  and 
directed  the  sale  of  its  property  to  Close,  the  defendants 
William  B.  McKeen,  Deming  and  Collett,  were  respectively 
holders  and  owners  of  shares  of  the  capital  stock  of  the 
Parke  County  Coal  Company,  plaintiff  herein,  and  of  the 
Terre  Haute  Paper  Company,  defendant  herein,  and  each 
and  all  of  them  had  full  knowledge  of  the  transfer  and  con- 
veyance which  was  then  made  by  the  Terre  Haute  Paper 
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Company  of  its  property  to  Manley  T.  Closei  and  acquiesced 
therein  and  consented  thereto. 

James  B.  Kendall^  who  was  one  of  the  incorporators  of 
the  Ellsworth  Paper  Company^  is^  and  for  more  than  five 
years  past  has  been^  the  president  of  the  Parke  County  Coal 
Company,  plaintifi^  herein. 

Manley  T.  Close  owed  the  First  National  Bank  of  Terre 
Haute  between  |ll,000aud  $12,000,  and  about  August  23d, 
1886,  he  and  his  wife  conveyed  by  deed  in  proper  form  to 
Henry  S.  Deming  in  consideration  of  about  $2,000,  the 
property  conveyed  to  him  by  the  said  Terre  Haute  Paper 
Company,  which  property  was  and  always  had  been  situate 
in  Vigo  county  in  the  State  of  Indiana. 

Defendants  William  R.  McKeen/Hulman,  Duncan,  Close, 
and  Quinlan,  have  not  now,  and  never  have  had,  any  inter- 
est whatever  in  the  Ellsworth  Paper  Company. 

In  September,  1886,  Henry  8.  Deming  conveyed  to  de- 
fendant Ellsworth  Paper  Company  all  the  property  acquired 
by  him  under  the  conveyance  to  him  from  Close,  which 
property  at  that  time  was  worth  about  $40,000,  and  at  the 
time  Close  purchased  it  was  worth  about  $50,000. 

Joseph  Martin,  as  superintendent  of  the  plaintiff  herein 
during  all  the  time  when  coal  was  being  sold  to  the  Terre 
Haute  Paper  Company,  had  control  of  the  property  and  the 
business  of  the  plaintiff,  and  sold  the  coal  to  the  paper  com- 
pany. When  he  sold  the  coal  for  which  the  notes  in  suit 
were  executed,  he  had  no  actual  personal  notice  of  any  trans- 
fer of  the  paper  company's  property  to  Close,  or  of  any 
change  of  ownership  of  the  stock  or  property  thereof. 

The  four  notes  mentioned  in  the  complaint  are  wholly 
unpaid,  and  there  is  now  due  upon  them  the  sum  of  $2,- 
768.50. 

The  conclusions  of  law  drawn  by  the  court  were  that  the 
plaintiff  ought  to  recover  the  sum  of  $2,760.50  from  the 
Terre  Haute  Paper  Company,  and  as  to  the  other  defendants 
there  ought  to  be  a  finding  in  their  favor. 
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A  new  trial  was  granted  as  against  the  Terre  Hante  Paper 
Company,  and  afterwards  a  finding  and  judgment  against  it 
for  93,130.16. 

The  questions  presented  involve  the  plaintiff's  rights 
against  the  other  defendants. 

From  the  finding  of  facts  it  will  be  seen  that  the  stock- 
holders, other  than  Maniey  T.  Close,  owning  $25,000  of  stock, 
sold  their  stock  to  said  Close,  and  he  executed  a  mortgage 
on  the  property  of  the  corporation  to  secnre  the  purchase- 
price  of  the  stock  to  be  paid  by  him,  also  assuming  and  agree- 
ing to  pay  all  the  debts  and  liabilities  of  the  company. 

Close  and  wife  executed  another  mortgage  to  secure  the 
payment  of  $10,000,  borrowed  money. 

The  findings  of  fact  also  show  that  the  debt  due  the  ap- 
pellant is  for  coal  furnished  after  the  sale  of  the  other  stock- 
holders of  their  stock  to  Close. 

There  is  no  fraud  found  to  exist.  The  transaction  appears 
to  have  been  a  fair  one.  The  stockholders  selling  out  made 
provision  for  the  payment  of  all  debts  of  the  corporation, 
and  the  debt  then  due  to  the  appellant  was  paid.  McKeen 
Deming  and  CoUett  were,  respectively,  holders  and  owners 
of  stock  in  the  appellant  company  and  the  Terre  Haute  Pa- 
per Company,  and  had  full  knowledge  of  the  transfer  and 
conveyance  to  Close.  Kendall,  who  was  one  of  the  incorpo- 
rators of  the  Ellsworth  Paper  Company,  is,  and  for  five  years 
past  has  been,  the  president  of  the  appellant  coal  company. 
The  officers  of  the  appellant  were  bound  to  take  notice  of 
the  mortgages,  which  were  duly  recorded.  The  record  was 
constructive  notice  to  the  appellant  company.  The  com- 
plaint is  to  set  aside  the  mortgages  and  conveyances  for  fraud. 
The  burden  is  upon  the  appellant  to  prove  fraud.  There  is 
no  fraud  found  to  exist.  The  findings  being  silent  on 
the  subject  of  fraud,  the  conclusion  follows  that  none  exists, 
and  that  none  was  proven.  The  rule  is  that  when  a  finding 
is  silent  upon  a  fact  material  to  be  found,  it  is  to  be  taken  as 
Vol.  129.— 6 
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found  against  the  party  having  the  burden  of  proving  such 
fact. 

The  questions  presented  by  the  record  are^  whether  or  not 
the  court  erred  in  its  conclusions  of  law,  and  whether  the 
finding  is  supported  by  the  evidence.  We  do  not  think  the 
court  erred  in  its  conclusions,  and  there  is  evidence  to  sup- 
port the  finding. 

Section  3859,  B.  S.  1881,  provides  that  the  capital  stock, 
as  fixed  by  the  articles  of  the  incorporation,  ^' shall  be  paid 
into  the  treasury  thereof,  within  eighteen  months  from  the 
incorporation  of  the  same,  in  such  instalments  as  the  by-laws 
of  the  company  assess  and  direct."  Counsel  for  appellant 
earnestly  contend  that,  as  the  capital  stock  in  the  paper  com- 
pany was  paid  into  the  treasury  in  money,  or  its  equivalent,, 
it  must  remain  in  the  treasury  of  such  company  for  the  ben- 
efit of  creditors,  and  it  can  not  be  withdrawn  by  the  mem- 
bers of  the  corporation  ;  that  the  sale  of  the  stock  by  the 
other  stockholders  to  Close  was,  in  effect,  a  withdrawal  of 
the  capital  stock  from  the  corporation,  and  therefore  the 
transaction  transferring  the  stock  and  property  of  the  corpo- 
ration to  Close  was  void.  We  can  not  agree  with  this  theory 
of  counsel.  Section  3858,  B.  S.  1881,  authorizes  the  trans- 
fer of  stock  of  a  corporation,  when  paid  in,  the  transfer  to 
be  made  in  such  manner  as  the  by-laws  of  the  corporation 
may  prescribe.  There  is  nothing  to  show  that  the  transfer 
of  the  stock  and  property  of  the  corporation  to  Close  was 
not  made  in  accordance  with  the  by-laws  of  the  corporation. 
It  further  appears  by  the  finding  that  the  transaction  was 
made  in  good  faith.  The  property  of  the  corporation  was 
conveyed  by  deed,  and  mortgages  were  executed  in  payment 
for  the  stock,  and  to  secure  other  creditors  of  the  corpora- 
tion, and  such  deed  and  mortgages  were  placed  on  record 
prior  to  the  time  the  debt  due  the  appellant  was  contracted. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  March  14, 1891 ;  petition  for  a  rehearing  overraled  June  19, 189K 
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No.  15,127.  .- 

White  v.  McGkbw.  ^^  ^ 

Drairaqb. — DiUh  AisesemenL — IkUnqueney. — The  assessment  for  the  con-   }g  332 
struction  of  a  ditch,  under  sections  4285-4317,  K  S.  1881,  becomes  due  -^    ^j 
npon  the  acceptance  of  the  work  bj  the  surveyor,  and  where  the  certifi-    leas  350 
cate  of  acceptance  is  filed  with  the  auditor  iu  August,  the  assessment  be- 
comes delinquent  if  not  paid  on  or  before  the  first  Monday  of  Kovem- 
ber,  and  the  land  may  be  sold.     CuUen  y.  Straiu,  124  Ind.  340,  followed. 

Nbw  TfiiAii. — Exeesnve  Damagti. — The  fourth  cause  for  a  new  trial,  viz.,* 
'*  Excessive  damages,"  is  proper  only  in  cases  of  torts. 

From  the  HuDtington  Circuit  Court. 

H,  B.  Sayler,  S.  M.  Sayler  and  J.  M.  Sayler,  for  appellant. 
*   /.  B>  Kenner  and  J,  I,  lyUle,  for  appellee. 

COPPEY,  C.  J. — Prior  to  the  29th  day  of  August,  1883,  a 
ditch  was  established  and  constructed  over  the  land  in  con- 
troversy in  this  suit,  under  the  provisions  of  sections  4285- 
4317,  R.  S.  1881.  On  the  29th  day  of  August,  1883,  the 
surveyor  of  the  county  accepted  the  work  as  completed,  and 
issued  to  the  contractor  his  certificate  of  acceptance,  calling 
for  the  sum  of  two  hundred  and  fifty  dollars  and  twenty 
cents,  which  certificate  the  contractor  filed  with  the  auditor. 
The  assessment  being  unpaid,  the  land  was  sold  for  the  pay- 
ment thereof  on  the  22d  day  of  March,  1884,  by  the  county 
treasurer,  and  the  appellee  became  the  purchaser,  bidding 
therefor  the  sum  of  two  hundred  and  eighty-nine  dollars  and 
ninety  cents.  The  appellant  failing  to  redeem  the  land  from 
such  sale,  the  auditor  executed  to  the  appellee  a  deed  for  the 
same  on  the  4th  day  of  May,  1886.  This  suit  was  instituted 
in  the  Huntington  Circuit  Court,  by  the  appellee,  to  quiet 
his  title  to  the  land ;  and,  finding  that  the  sale  was  insuffi- 
cient to  convey  title,  the  court  found  that  there  was  due  the 
appellee  the  sum  of  five  hundred  and  twenty-three  dollars 
and  eighty-nine  cents,  declared  the  same  a  specific  lien  on 
the  land,  and,  over  a  motion  for  a  new  trial,  rendered  judg- 
ment on  such  finding. 
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It  is  contended  by  the  appellant  that  the  assessment  against 
his  land  did  not  become  delinquent  until  afler  the  third  Mon- 
day in  April,  1884^  had  passed,  and  that  a  sale  made  for  the 
payment  of  such  assessment  on  the  4th  day  of  March  was 
void,  and  conveyed  to  the  appellee  no  rights. 

The  question  here  presented  was  decided  adversely  to  the 
contention  of  the  appellant  in  the  case  of  (Jullen  v.  Sirauz, 
124  Ind.  340. 

The  court  did  not  err  in  admitting  in  evidence  the  deed 
executed  by  the  auditor  to  the  appellee. 

It  is  also  contended  by  the  appellant  that  the  court  erred 
in  the  assessment  of  the  damages,  such  assessment  being  too 
large. 

The  reason  assigned  for  a  new  trial,  in  the  written  motion, 
was  that  the  damages  assessed  by  the  court  were  excessive. 

It  is  objected  by  the  appellee  that,  as  this  is  not  an  action 
sounding  in  tort,  this  reason  for  a  new  trial  does  not  apply, 
and  that  no  question  is  presented  for  our  consideration. 

This  objection  seems  to  be  well  taken.  McCormick^  etc., 
Co.  V.  Gray,  114  Ind.  340;  Moore  v.  State,  ex  reL,  114 
Ind.  414;  L(ike  Erie,  etc,  R.  W,  Co.  v.  Acres,  108  Ind.  548; 
Thomas  v.  Merry,  113  Ind.  83 ;  Clark  Civil  Tovmahip  v.  Brook- 
shire,  114  Ind.  437  ;  McKinney  v.  State,  ex  rel.,  117  Ind.  26  ; 
Smith  V.  State,  ex  rel.,  117  Ind.  167;  Hogshead  v.  State, 
ex  re/.,  120  Ind.  327. 

The  reason  assigned  for  a  new  trial  in  this  case  is  applica- 
ble to  actions  sounding  in  tort,  and  has  no  application  in  an 
action  like  the  one  before  us. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Sept.  16,  1891. 


MAY  TERM,  1891.    * 


85 


Crew  etaLv,  Dixon. 


No.  14,338. 

Crew  et  al.  v.  Dixon. 

Wp#L. — Gomtrueium. — Life-EsiaU, — Power  <^  Ditpontion, — Vesled  Bemain- 
der» — The  will  of  the  testator,  after  mentioning  the  disposition  of  cer- 
tain property  during  his  lifetime,  devised  to  his  wife  all  of  his  other 
property,  to  be  held  and  used  by  her  during  her  natural  life.  The  will 
also  provided,  as  to  certain  notes,  that  she  was  to  collect  the  same,  with 
the  privilege  to  use  so  much  thereof  as  she  might  deem  necessary  to 
carry  on  her  business,  etc.  The  will  further  provided:  ''But  before  her 
(the  wife's)  death,  I  desire  her  to  provide  by  will,  or  otherwise,  for  a 
distribution  of  whatever  of  my  estate  may  remain  in  her  hands  among 
her  and  my  children  in  such  manner  as  she  in  her  judgment  shall  deem 
best  and  most  equitable.  Such  distribution  not  to  take  effect  until 
after  her  death/' 

Heldj  that  when  a  will  limits  the  estate  of  the  first  taker  to  life,  the  de- 
visee can  not  take  a  fee,  although  he  may  be  invested  with  a  power  to 
appoint  those  who  shall  take  that  estate. 

Heldy  also,  that  under  the  will  as  to  the  personal  property  a  right  was 
vested  in  the  widow  to  use  such  of  it  as  she  chose,  and  to  distribute  what 
remained  at  her  death,  at  her  pleasure,  among  the  members  of  the  class 
designated  by  the  testator. 

Hddf  also,  that  as  to  the  real  estate  the  fee  was  not  in  the  widow  at  any 
time,  and  she  could  not  devise  the  same,  and  that  the  remainder  was 
vested  in  the  heirs  at  the  date  of  the  testator's  death. 

Same. — Disinheritance  of  Heir. — Ambiguity  as  to. — An  heir  can  not  be  dis- 
inherited unless  the  intention  to  disinherit  be  expressed,  or  is  to  be 
clearly  and  necessarily  implied.  Where  one  construction  of  an  ambig- 
uous will  leads  to  the  disinheritance  of  the  heir,  and  another  to  a  result 
favorable  to  the  heir,  the  latter  construction  must  be  adopted. 

Same.— 2%<;  Word  *' EstaU-*  In.— How  Construed.— The  word  "estate"  in 
a  will  may,  if  it  is  necessary  to  do  so  in  order  to  carry  out  the  intention 
of  the  testator,  Be  construed  to  mean  one  species  of  property  only.  It 
does  not  always  mean  both  real  and  personal  property. 

From  the  Clark  Circuit  Court, 

/.  K,  Marsh  and  A.  Dowling^  for  appellants. 
0.  H,  D.  Oibson,  for  appellee. 

Elliott,  J. — Thomas  Crew,  through  whom  the  parties 
claim  title,  was  twice  married.     The  appellants  are  his  chil- 
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dren  bj  his  first  marriage.  His  second  wife  was  Elizabeth 
DixoD,  who  was  a  widow  at  the  time  of  her  marriage  to  him. 
The  appellee,  Eliza  Dixon,  is  her  child  by  her  former 
marriage.  Thomas  Crew  was  the  owner  of  personal  and 
real  property  at  the  time  of  his  death^  and  of  it  he  made  a 
testamentary  disposition.  His  widow  elected  to  take  under 
his  will.  She  executed  a  will  wherein  she  devised  to  the 
appellants  twenty-five  dollars  each,  and  to  her  daughter  the 
real  estate  of  which  her  husband,  Thomas  Crew,  died  seized. 

The  provisions  of  the  will  of  Thomas  Crew,  so  far  as  they 
are  material  to  the  controversy,  are  these :  "  I  give,  be- 
queath and  devise  to  my  said  wife  all  of  my  other  property 
of  every  kind,  to  be  held  and  used  by  her  during  her  nat- 
ural life ;  the  house  and  lot  where  I  now  live  to  be  entirely 
under  her  control  so  long  as  she  shall  live,  together  with  all 
the  furuiture  in  the  same;  and  the  notes  that  I  may  have, 
to  be  collected  by  her  in  her  individual  name  as  they  may 
fall  due ;  the  principal  of  such  notes  to  be  held  or  invested 
by  her  as  she  may  deem  proper,  with  the  privilege  to  her  to 
use  so  much  thereof  as  she  may  deem  necessary  to  carry  on 
her  business  or  to  furnish  her  a  comfortable  support.  But 
before  her  death  I  desire  her  to  provide  by  will,  or  other- 
wise, for  a  distribution  of  whatever  of  my  estate  may  re- 
main in  her  hands,  among  her  and  my  children  in  such  man- 
ner as  she,  in  her  judgment,  shall  deem  best  and  most 
equitable ;  such  distribution  not  to  take  effect  until  after  her 
death." 

Where  a  will  limits  the  estate  of  the  first  taker  to  life, 
the  devisee  can  not  take  a  fee  although  he  may  be  invested 
with  a  power  to  appoint  those  who  shall  take  that  estate. 
In  the  will  before  us  the  estate  of  the  first  taker  is  clearly 
limited  to  one  for  life,  for  the  words  employed  in  describing 
It  expressly  designate  it  as  an  estate  for  life,  and  the  super- 
added words, "  to  be  entirely  under  her  control  so  long  as  she 
shall  live,"  make  it  impossible  to  construe  the  will  as  devis- 
ing her  the  fee.     The  fee  descends  to  the  heirs  unless  the 
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will  either  directly  makes,  or  authorizes  some  one  to  make, 
such  disposition  of  the  property  as  breaks  or  interrupts  the 
operation  of  the  law.  Thomas  v.  Thomas^  108  Ind.  576,  and 
authorities  cited.  As  the  will  under  discussion  does  not  ex- 
pressly and  directly  dispose  of  the  fee,  the  law  must  prevail, 
unless  there  is  a  power  of  appointment  which  interrupts  its 
operation. 

We  are  clear  that  the  will  does  invest  the  first  taker  with 
a  power  of  disposing  of  some  of  the  property  named  in  the 
instrument,  and  we  have  no  doubt  that  a  power  may  be  effect* 
ively  exercised  without  a  reference  to  the  instrument  by 
which  it  was  created.  The  settled  rule  is  that  a  power  may  be 
executed  without  a  reference  to  the  instrument  creating  it. 
Downie  v.  Buennagelj  94  Ind.  228 ;  South  v.  South,  91  Ind. 
221.  But  the  question  of  difficulty  is  as  to  the  nature  and 
extent  of  the  power  created  by  the  will  of  Thomas  Crew. 

The  power  is  not  an  absolute  one ;  on  the  contrary,  it  is 
limited  and  qualified.  It  is  restricted  to  a  class  comprising 
several  persons,  for  it  is  beyond  controversy  that  the  power 
is  to  distribute  property  among  persons  designated  by  the 
testator.  The  authorities  cited  by  the  appellee  are  far  from 
proving  that  a  power  created  by  words,  such  as  those  em- 
ployed by  the  testator  in  this  instance,  is  even  a  general 
power.  Of  Denson  v.  ilitchell,  26  Ala.  360,  it  may  be  said  : 
First,  the  question  there  was  as  to  the  estate  of  the  de- 
visee, not  as  to  the  mode  of  exercising  the  power,  and,  sec- 
ond, the  power  was  unqualified  and  unrestricted.  In  Doe  v. 
Thorley,  10  East,  438,  there  were  no  limiting  words,  nor 
were  there  any  such  words  in  Henderson  v.  Vaulx,  10  Yer- 
ger,  30. 

The  power  which  Mrs.  Crew  assumed  to  exercise  was  a 
special  power,  and  the  only  question  is  as  to  what  property 
was  limited.  If  it  covered  both  the  personal  and  the  real 
property,  the  appellee  must  succeed;  if  it  embraced  only  the 
personal  estate,  she  must  fail.  The  problem  for  solution  is 
whether  the  real  estate  and  the  personal  property  were  placed 
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in  the  hands  of  Mrs.  Crew  with  the  absolute  power  of  dis- 
position. If  the  will  unifies  the  entire  estate,  and  solidifies 
in  one  class  both  the  real  and  the  personal  property,  then  she 
had  authority  to  disinherit  the  children  of  the  testator,  and 
devise  all  the  real  estate  to  her  daughter.  If,  on  the  other 
hand,  the  testator  did  not  intend  to  bring  the  real  estate  un- 
der the  power  by  making  a  single  class  of  property,  Mrs. 
Crew  could  not  defeat  the  law  by  disinheriting  the  heirs  and 
appointing  her  child  to  take  the  fee. 

The  will,  as  we  have  seen,  limits  the  estate  of  the  first 
taker  to  life,  and  gives  her  control  of  the  real  property 
*'  so  long  as  she  shall  live,"  hence  she  is  excluded  from  ex- 
ercising any  other  power  except  that  which  resides  in  a  ten- 
ant for  life.  The  express  mention  of  one  thing  excludes  all 
others,  and  hence  the  limitation  of  the  power  of  control  to 
life  implies  that  with  life  all  control  terminates.  In  respect 
to  the  personal  property,  it  is  otherwise ;  for,  as  to  that,  it  is 
clear  that  a  right  was  vested  in  Mrs.  Crew  to  use  such  of  it 
as  she  chose,  and  to  distribute  what  remained  at  her  death 
at  her  pleasure,  subject  only  to  the  limitation  that  it  must 
be  distributed  among  the  members  of  the  class  designated 
by  the  testator.  There  is  an  express  division  of  the  prop- 
erty into  classes,  and  not  an  unification,  for  it  is  provided 
that  one  species  of  property  may  be  transferred,  but  the 
other  can  not  be  consumed  or  conveyed.  The  personal  prop- 
erty was  placed  under  the  dominion  of  Mrs.  Crew  for  the 
purposes  named  in  the  will,  but  the  real  estate  was  only 
placed  under  her  dominion  so  long  as  she  lived.  The  real 
estate  could,  by  no  possibility,  remain  in  the  hands  of  the 
widow  of  the  testator  at  her  death,  since  her  death  termin- 
ated her  life-estate,  and  the  power  only  authorizes  her  to  dis- 
tribute what  remained  in  her  hands.  The  power  is  even 
further  limited,  for  the  words  of  the  will  are,  "  such  distri- 
bution shall  not  take  effect  until  after  her  death."  As  the 
personal  property  is  given  to  her  to  use  and  to  consume,  and 
only  possession  and  control  of  the  real  estate  are  given  for 
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life,  it  is  difficult  to  coBceive  how  the  two  kinds  of  property 
cau  be  regarded  as  so  interfused  as  to  constitute  only  one  class, 
or  species.  If,  to  illustrate  by  example,  the  testator's  widow 
had  undertaken  to  convey  to  her  daughter,  by  deed,  the 
conveyance  would  have  been  ineffective,  inasmuch  as  there 
was  no  authority  vested  in  her  to  convey  the  fee ;  for,  to  repeat 
what  has  been  said,  her  estate  was  for  life,  and  her  control 
was  limited  to  the  duration  of  her  estate.  To  hold  that  the 
authority  extended  beyond  life  would  be  to  affirm  that  she 
took  control  beyond  the  time  expressly  designated  by  the 
will.  She  was  not,  it  is  to  be  remembered,  empowered  to 
distribute  property  generally,  but  her  authority  was  limited 
to  ''  whatever  remains  in  her  hands,''  and  as  she  could  not 
convey  the  fee  of  the  real  estate,  but  could  transfer  the  per- 
sonal property,  the  phrase  "  whatever  remains  in  her  hands  " 
can  only  mean  personal  property.  But*  more  than  this,  the 
fee  was  never  in  her,  for  at  no  time  did  she  have,  or  could 
she  have,  any  thing  more  than  a  life-estate,  and  as  the  fee  did 
not  *'  remain  in  her  hands,"  the  power  could  not  operate 
upon  it.  Either  it  must  be  true  that  the  power  did  not  op- 
erate on  the  fee,  or  else  it  must  be  true  that  it  operated  upon 
an  estate  not  in  her  hands ;  but  the  latter  c^lternative  is  ex* 
eluded  by  the  terms  of  the  will,  so  that  it  must  be  true  that 
the  real  estate  was  not  placed  under  the  power. 

The  estate  vested  in  Mrs.  Crew  being  a  life-estate  she  had 
no  such  seizin,  in  virtue  of  that  estate,  as  empowered  her  to 
create  a  fee  by  appointment.  Sugden  gives  this  illustration 
of  the  rule:  "  If  a  life-estate,  for  example,  were  conveyed 
to  A.,  to  such  uses  as  B.  should  appoint,  and  B.  were  to  ap- 
point C.  in  fee,  this  disposition  could  not  take  effect  beyond 
the  interest  conveyed  to  A."  Sugden  Powers,  231.  How 
far  this  rule  extends  it  is  not  important  to  inquire,  for  it  is 
sufficient  to  here  employ  it  as  showing  that  the  seizin  of  the 
life  tenant  was  not,  in  itself,  sufficient  to  empower  her  to 
create  a  fee,  and  to  prove  also  that  the  fee  was  not  in  her. 
If  the  fee  was  not  in  her  at  any  time,  it  could  not,  of  course, 
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remaiu  in  her  hands  at  her  death.  If  the  fee  was  not  else- 
where^ it  was  in  the  heirs,  for  it  was  not  taken  from  them  by 
simply  carving  out  the  particular  estate.  If  it  was  not  taken 
from  the  heirs  by  the  power  of  appointment,  it  was  a  vested 
remainder  at  the  time  of  the  testator's  death.  The  law  favors 
the  vesting  of  remainders,  and  presumes  that  words  postpon- 
ing the  estate  ii^  remainder  relate  to  the  beginning  of  the  en- 
joyment of  the  estate,  and  not  to  the  time  of  its  vest- 
ing. Amos  V.  AmoSj  117  Ind.  37  ;  Amos  v.  Amos,  117  Ind. 
19.  We  are  required  by  this  familiar  rule  to  hold  that  the 
remainder,  if  there  was  one,  vested  at  the  time  of  the  testa- 
tor's death,  although  the  enjoyment  was  postponed  until  the 
death  of  the  devisee  of  the  particular  estate.  This  must  be 
so,  unless  the  words  of  the  will  clearly  overthrow  the  rules 
of  law,  and  this  they  do  not  do.  If  the  remainder  did  vest, 
no  subsequent  event  could  destroy  it.  In  other  words,  if  the 
remainder  in  fee  was  once  effectually  vested  in  the  heirs,  there 
it  remained,  for  no  one  was  clothed  with  power  tp  divest  it. 

Another  rule  is  here  influential,  and  that  is  this :  An  heir 
can  not  be  disinherited,  unless  the  intention  to  disinherit  be 
expressed,  or  is  to  be  clearly  and  necessarily  implied. 
Where  one  construction  of  an  ambiguous  will  leads  to  a  disin- 
heritance of  the  heir,  and  another  to  a  result  favorable  to  the 
heir,  the  latter  construction  must  be  adopted.  These  famil- 
iar rules  support  the  decisions  in  the  cases  of  Jenkins  v. 
Compton,  123  Ind.  117,  and  Wood  v.  Robertson,  113  Ind.  323. 
The  last  named  case  is  of  controlling  influence  in  this  case, 
since  there  is  no  difference  in  principle  between  the  two 
cases,  although  the  words  of  the  will  in  this  case  are  more 
favorable  to  the  heirs  than  the  words  of  the  will  construed 
in  the  case  to  which  we  have  referred.  In  that  case  it  was 
said :  "  It  is  true,  the  testator  added  to  the  life-estate  a 
power  of  disposition,  but  this  does  not  change  the  effect  of 
the  will  upon  property  remaining  in  the  possession  of  the 
widow  at  the  time  of  her  death." 

If  the  testator  did  not  dispose  of  the  fee  by  a  valid  and  ef- 
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fective  devise,  it  unquestionably  vested  by  force  of  law  in  his 
heirs.  If  he  did  effectively  dispose  of  it,  the  disposition 
must  have  been  made  by  other  and  stronger  words  than 
those  which  limited  the  estate  of  Mrs.  Crew  to  one  for  life. 
It  is  almost  impossible  to  conceive  stronger  or  clearer  words 
than  those  which  fix  the  duration  of  her  estate ;  at  all  events, 
we  find  no  words  in  the  will  equal  in  power  to  those  which 
limit  the  life-estate,  and  this  limitation  necessarily  leaves  the 
remainder  in  fee  where  the  law  casts  it.  The  remainder  can 
not  be  elsewhere  placed,  unless  we  hold  that  the  subsequent 
words  of  the  will  make  the  remainder  a  contingent  one,  and 
leave  the  heirs  without  any  interest  in  the  fee. 

The  only  words  of  the  will  before  us  which  tend  to  sup- 
port the  conclusion  that  the  testator  meant  to  cut  off  his  own 
children,  or  put  it  in  the  power  of  the  stepmother  to  do  so, 
are  these :  ''  But  before  her  death  I  desire  her  to  provide, 
by  will  or  otherwise,  for  the  disposition  of  whatever  of 
my  estate  may  remain  in  her  hands,  among  her  and  my 
children.^'  We  have  shown,  as  we  believe,  that  these  words 
refer  only  to  the  personal  property,  but  if  this  be  not  clear, 
and  there  is  doubt  as  to  the  true  construction  to  be  placed 
upon  the  will,  then,  uuder  the  rules  stated,  we  must  give  the 
will  a  construction  that  will  vest  the  remainder  and  protect 
the  heirs,  since  those  rules  require  us  to  resolve  ambiguous 
provisions  in  favor  of  a  vested  remainder,  and  of  the  heirs. 
The  only  words  which  oppose  our  conclusion  are  the  words 
^^  my  estate ;"  but  these  words  can  not  prevail  against  the 
other  words  of  the  will,  aided,  as  they  are,  by  the  settled 
rules  of  law.  The  decisions  support  us  in  declaring  that 
such  a  general  word  as  '^  estate ''  may  be  justly  construed  to 
mean  one  species  of  property  only,  and  that  it  does  not  al- 
ways mean  both  real  and  personal  property.  Goudie  v. 
Johnston,  109  Ind.  427 ;  Giles  v.  Uitle,  104  U.  S.  291  ;  Smith 
V.  Belly  6  Peters,  68 ;  Brant  v.  Virginia,  etc.,  Co.,  93  U.  S. 
326;  Green  V.  Hewitt,  97  111.  113  (37  Am.  Rep.  102). 

Judgment  reversed. 

Filed  May  19, 1891 ;  petition  for  a  rehearing  oTermled  Sept.  16, 1891. 
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No.  16,163. 

Henderson,  Auditor,  v.  The  Board  op  Commissioners 
OF  THE  State  Soldiers'  and  Sailors'  Monument. 

SoLDiEBs'  Monument. — Statute  Construed, — Incidental  Expenses. — From  What 
Fund  Paid. — Appropriation,—  Under  the  act  of  March  3d,  1887,  providing 
for  the  erection  of  a  State  Soldiers'  and  Sailors'  Monument,  etc.,  no 
part  of  the  sum  of  $200,000  appropriated  for  the  erection  of  the  monu- 
ment can  properly  be  expended  in  the  payment  of  merely  incidental 
expenses.  There  is  a  sufficient  appropriation  in  said  act  to  make  it  the 
duty  of  the  auditor  of  State  to  draw  warrants  for  the  payment  of  such 
incidental  expenses  out  of  the  "General  Fund"  in  the  State  treasury. 
The  act  provides  for  the  incurring  of  said  incident.tls,  and  directs  that 
the  same  shall  be  paid.  This  is  sufficient.  The  use  of  technical  words 
in  a  statute  making  an  appropriation  is  not  necessary. 

From  the  Marion  Circuit  Court. 

A.  G,  Smithf  Attorney  General,  for  appellant. 
W.  E.  Niblack  and  A,  J,  Beveridge^  for  appellee. 

McBride,  J. — This  was  an  application  by  the  appellees, 
the  board  of  commissioners  of  the  State  Soldiers'  and  Sailors' 
Monument,  for  a  writ  of  mandate  against  (he  appellant  as 
auditor  of  State. 

The  controversy  can  be  best  stated  by  quoting  the  com- 
plaint, which  is  brief,  and,  omitting  prefatory  matter,  is  as 
follows : 

"  Your  petitioners,  George  J.  Langsdale,  Thomas  W.  Ben- 
nett, Mahlon  D.  Manson,  George  W.  Johnson  and  DeWitt 
C.  McCollum,  respectfully  say  that  they  constitute  the  board 
of  commissioners  of  the  State  Soldiers'  and  Sailors'  Monu- 
ment, provided  for  by  the  act  known  as  'An  Act  to  provide 
for  the  erection  of  a  State  Soldiers'  and  Sailors'  Monument, 
or  Memorial  Hall  or  Monument  and  Memorial  Hall  com- 
bined, according  to  the  discretion  of  the  trustees  in  this  act 
provided  for,  and  declaring  an  emergency,'  approved  March 
3d,  1S87;  that  said  board  of  commissioners,  soon  after  its 
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organization,  proceeded  to  erect  a  Soldiers'  and  Sailors' 
Monument,  as  provided  in  said  act,  at  an  estimated  cost  not 
exceeding  two  hundred  thousand  ($200,000)  dollars,  the 
amount  appropriated  by  said  act;  that  the  sum  of  ninety- 
nine  thousand  and  four  hundred  and  forty-one  dollars  and 
eleven  cents  ($99,441.11)  has  been  expended  in  structural 
expenses  upon  said  monument,  and  that  contracts  are  out- 
standing for  additional  work  to  be  performed  upon,  and 
material  to  be  used  in  the  erection  of  said  monument,  to 
meet  and  discharge  which  the  further  sum  of  ninety  thou- 
sand nine  hundred  and  eighty-two  dollars  and  sixty  cents 
($90,982.60)  will  be  required ;  that  other  sums  of  money 
have  been  expended,  as  incidental  expenses,  by  said  board 
of  commissioners  in  the  discharge  of  their  duties,  which 
have  devolved  upon  them,  no  part  of  which  incidental  ex- 
penses has  been  applied  in  payment  of  the  structural  ex- 
penses hereinabove  referred  to,  and  which  your  petitioners 
are  advised  and  believe  are  not  properly  payable  out  of  the 
amount  appropriated  by  the  act  for  the  erection  of  the  mon- 
ument in  question,  as  follows : 

For  payment  of  architects,  including  plans  and 

model $10,348  35 

For  commissioners'  per  diem,  travelling  and  hotel 

expenses 8,879  82 

For  engineering 15  00 

For  experts 1,404  25 

For  attorneys'  services 165  00 

For  office  and  miscellaneous  expenses  ....  1,892  23 

For  secretary's   salary 1,817  25 

For  printing  and  stationery 1,401  77 

For  superintendence 2,265  50 

For  advertising 795  11 

For  removing  Governor  Morton's  monument  out 

of  the  way  .    .  , 203  25 

Making  a  total  of ♦29,187  53 
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'*  Your  petitioners  say  that  said  several  su6is  of  money 
are  merely  incidental  expenses ;  that  no  part  of  them  are 
structural  expenses ;  but  notwithstanding  the  fact  that  said 
sums  are  purely  and  solely  incidental  expenses,  they  have 
nevertheless  been  paid  by  the  treasurer  of  State  upon  warrants 
issued  by  the  auditor  of  State,  and  against  and  in  the  face 
of  the  repeated  request  of  said  board  of  commissioners  not 
to  do  sO|  and  their  repeated  protest  against  so  doing,  have 
been  by  said  auditor  of  State  charged  to  and  against  the 
fund  of  two  hundred  thousand  ($200|000)  dollars  created 
and  set  apart  by  the  above  recited  act,  for  the  erection  of  a 
Soldiers'  and  Sailors'  Monument,  known  as  the  '  Monu- 
mental Fund ; '  that  they,  said  petitioners,  have  demanded 
of  John  O.  Hendei*son,  who  is  the  present  auditor  of  State, 
that  he  shall  transfer  the  several  sums,  all  of  which  are 
purely  incidental  expenses,  from  said  '  Monument  Fund,' 
and  charge  the  same  to  and  over  against  the  *  General  Fund ' 
in  the  hands  of  the  treasurer  of  State,  for  the  payment  of 
current  expenses,  and  that  the  said  John  O.  Henderson  has 
failed  and  refused  and  still  fails^and  refuses  to  comply  with 
their  said  demand  either  in  whole  or  in  part  or  in  any 
respect. 

"Wherefore,  your  petitioners  pray  that  an  alternative 
writ  of  mandate  shall  be  issued  and  directed  to  the  said 
John  O.  Henderson,  requiring  him  to  so  transfer  said  sev- 
eral sums  of  money  so  paid  and  classified,  as  merely  inci- 
dental expenses,  from  said  '  Monument  Fund,'  and  to  charge 
the  same  to  and  over  against  what  is  known  as  the  '  Gen- 
eral Fund,'  in  the  State  treasury,  as  above  stated,  or  else  to 
show  cause  why  he  shall  not  or  ought  not  to  do  so,  and  will 
ever  pray.  William  E.  Niblack, 

"  Albert  J.  Beveridge, 

"  Attorneys  for  Petitioners. 

"  George  J.  Langsdale,  one  of  the  above  named  petition- 
ers, being  duly  sworn,  says  that  he  is  tKe  president  of  said 
board  of  commissioners  of  the  State  Soldiers'  and  Sailors' 
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Mouumeut,  and  that  he  is  fully  conversant  with  the  facts 
and  matters  set  out  in  the  foregoing  petition;  and  that  the 
matters  and  things  alleged  in  the  foregoing  petition  are 
true,  as  he  is  informed  and  verily  believes. 

"  George  J.  Langsdale,  President. 

''  Subscribed  and  sworn  to  before  me,  a  notary  public  in 
and  for  the  county  of  Marion,  State  of  Indiana,  this  20th 
day  of  April,  1891.  Eva  Edwards,  . 

"  [seal.]  Notary  Public.'' 

The  appellee  appeared,  waived  the  issuance  of  an  altern* 
ate  writ  of  mandate,  and  demurred  to  the  petition  on  the 
ground  that  it  did  not  state  facts  su£5cient  to  entitle  the  pe- 
titioner to  an  alternative  or  peremptory  writ  of  mandate. 
The  demurrer  was  overruled,  and  the  appellant,  excepting 
to  the  ruling,  declined  to  plead  further.  Judgment  was 
rendered  awarding  a  peremptory  writ  of  mandate,  and  from 
such  judgment  this  appeal  is  prosecuted. 

The  questions  presented  call  for  a  construction  of  the  act 
approved  March  3d,  1887,  known  as  the  State  Soldiers'  and 
Sailors'  Monument  Act.  Acts  of  1887,  p.  30.  Elliott's  Supp., 
section  2048. 

The  appellee  insists  that  the  sum  of  $200,000  appropriated 
by  that  act  was  intended  by  the  Legislature  to  be  devoted 
solely  to  the  structural  ex|)ense  of  erecting  the  monument; 
that  no  part  of  it  was  to  be  used  for  the  payment  of  inci- 
dental expenses,  and  that  all  incidental  expenses  are  to  be 
paid  from  the  general  fund  in  the  State  treasury.  The  ap- 
pellant's contention  is,  that  the  sum  appropriated  was  in- 
tended to  cover  the  entire  amount  to  be  paid  by  the  State 
toward  the  erection  of  the  monument,  and  that  there  is  no 
appropriation  of  any  other  sum  for  the  payment  of  incidental 
expenses. 

The  provisions  of  the  act  in  question  are,  substantially, 
as  follows : 

'^  Section  1.  The  sum  of  two  hundred  thousand  dollars 
*    *    is   hereby  appropriated,  out   of  any  moneys   in   the 
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treasury  not  otherwise  appropriated,  for  the  purpose  of 
erecting  a  State  Soldiers'  and  Sailors'  Monument,  said  ap- 
propriation to  be  used  in  connection  with  such  other  funds 
as  have  already  been,  or  may  hereafter  be,  donated  and  con- 
tributed for  said  purpose/' 

Section  2  provides  for  the  appointment  of  five  commission- 
ers, prescribes  their  oath  of  office,  requires  them  to  each  give 
bond  in  the  sum  of  $5,000  for  the  faithful  performance  of 
their  duties,  and  further  conditioned  that  the  cost  of  the 
monument  shall  not  exceed  the  appropriation,  with  donations 
and  contributions ;  fixes  their  compensation  at  four  dollars 
per  day,  and  travelling  expenses,  and  provides  for  the  filling 
of  vacancies. 

Section  3  prescribes  certain  of  their  duties,  locates  the 
monument  in  Circle  Park,  in  the  city  of  Indianapolis,  and 
authorizes  the  making  of  certain  contracts  with  the  city. 

Section  4  requires  the  commissioners  to  prepare,  select,  or 
adopt  a  design  for  the  monument,  to  advertise  for  plans, 
designs  and  specifications,  to  ofier  a  premium  of  $1,000  for 
the  best,  and  $500  for  the  second-best  design,  with  authority 
to  reject  any  and  all  designs  offered,  and  to  readvertise  as 
often  as  may  be  necessary  to  procure  suitable  designs  and 
plans,  and  authorizing  them  to  employ  experts  to  examine 
all  plans,  and  test  all  estimates  submitted. 

Section  5  authorizes  the  letting  of  contracts  for  the  work, 
and  prescribes  the  manner  of  paying  the  contractors. 

Section  6  prescribes  the  material  to  be  used  in  the  erec- 
tion of  the  monument,  and  requires  the  architect  to  give 
bond,  with  sureties,  in  the  penal  sum  of  $10,000,  ^'conditioned 
that  said  plan  shall  be  perfect  and  complete  for  the  purpose 
designed  and  intended,  and  that  the  monument  shall  be 
fully  completed  and  finished  as  a  whole,  and  in  every  part, 
for  and  within  the  price  and  cost  estimated  and  fixed  by  said 
architect,  and  which  price  or  cost  shall  be  stated  in  his 
proposition  or  submission  of  plan  and  specifications."  This 
section  also  forbids  the  making  of  any  change  in  the  plans 
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or  specifications  which  will  increase  the  aggregate  cost  of  the 
monument  so  as  to  exceed  the  cost  prescribed  in  the  act. 

Section  7  authorizes  the  appointment  of  a  secretary,  pre- 
scribes his  duties  and  fixes  his  compensation  at  $75  per 
month. 

Section  8  authorizes  the  commissioners  to  employ  a  su- 
perintendent;  whose  duties  and  compensation  they  are  au- 
thorized to  fix. 

Section  9  forbids  members  and  officers  of  the  board  to 
have  any  interest  in  any  contract  connected  with  the  erec- 
tion of  the  monument  and  prescribes  penalties. 

Section  10  makes  the  architect,  when  plans  are  accepted, 
the  supervising  architect,  requires  of  him  a  bond  as  such 
supervising  architect  and  provides  for  his  compensation. 

The  case  of  Campbell  v.  Board,  dc.j  1 16  Ind.  591,  in- 
volved the  construction  of  this  act.  It  was  there  held,  that 
it  was  the  intention  of  the  Legislature  that  the  entire  sum  of 
$200,000,  appropriated,  should  be  devoted,  so  far  as  used  at 
all,  to  the  structural  work  of  the  monument,  and  that  all 
incidental  expenses,  such  as  are  involved  in  this  case,  must 
be  paid  from  the  general  fund  in  the  State  treasury,  and 
that  there  was  sufficient  in  the  act  to  operate  as  an  appro- 
priation, authorizing  the  auditor  of  State  to  draw  warrants 
on  the  treasurer  of  State  to  pay  the  same. 

That  case  is  vigorously  attacked  by  the  appellant,  and  we 
are  asked  to  overrule  it. 

It  is  manifest  that  if  Campbell  v.  Board,  etc.,  supra,  was 
oorrectly  decided,  it  is  decisive  of  the  case  now  before  us. 
After  careful  consideration  of  the  question,  we  are  of  the 
opinion  that  the  conclusion  reached  in  Campbell  v.  Board, 
ete,,  supra,  was  coiTect. 

Section  1,  of  the  act,  appropriates  $200,000  for  the  pur- 
pose of  erecting  a  monument. 

Section  4  provides  for  advertising  for  plans  and  specifica- 
tions for  a  monument  to  cost  not  exceeding  that  amount. 
Vol.  129.— 7 
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The  commissioners  and  architect  each  and  all  give  bond 
that  it  shall  not  exceed  in  cost  that  amount.  If  the  inci* 
dental  expenses  are  all  to  be  deducted  from  the  $200,000, 
how  can  the  board  of  commissioners  or  the  architect  act 
safely  and  intelligently  in  the  preparation  and  acceptance  of 
plans  and  specifications?  If  they  understand  that  a  certain 
definite  sum  is  available  for  structural  work,  they  have  a 
tangible  basis  upon  which  to  calculate.  The  act  compels 
the  incurring  of  certain  incidental  expenses,  the  amount  of 
which  is  necessarily  uncertain.  No  one  can  tell  in  advance 
what  events  may  occur  to  delay  or  prolong  the  prosecution 
of  the  work,  or  how  much  time  the  commissioners  may  have 
to  give  to  it.  It  can  not  be  foretold  how  often  they  may 
have  to  advertise  for  plans  and  specifications  before  such 
plans  will  be  submitted  as  will  meet  the  requirements.  Nor 
could  they  tell  in  advance  how  often  they  might  be  com- 
pelled to  employ  experts  to  assist  in  the  selection  of  plans 
and  test  estimates. 

Already  incidental  expenses  have  been  incurred  and  paid 
amounting  to  more  than  $29,000.  It  is  not  claimed  that 
any  of  them  were  not  necessary  to  the  proper  prosecution  of 
the  work.  It  is  not  possible  to  foretell  how  much  time  will 
still  be  required  for  the  completion  of  the  work,  and,  as  a 
consequence,  how  much  additional  must  be  paid  for  salaries 
and  other  incidental  expenses. 

When  the  commissioners  advertised,  inviting  plans  and 
specifications,  upon  what  basis  were  architects  invited  to 
make  their  estimates  ?  Did  the  Legislature  intend  to  say  to 
them,  *' First  guess  ujwn  the  probable  amount  of  the  $200,000 
which  will  be  absorbed  in  incidental  expenses,  and  bind  your- 
self with  sureties,  in  the  penal  sum  of  $10,000  that  your 
guess  is  right  ?  " 

To  give  to  the  act  the  construction  contended  for  by  the 
appellant,  would  be  to  hold  that  the  Legislature  required  at 
the  hands  of  the  commissioners  and  architect  very  unreason- 
able, if  not  impossible,  things;  but  if  the  intention   of  the 
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Legislature  was  that  the  $200,000  should  be  devoted  alone 
to  structural  work,  the  commissioners  could  easily  select  a 
design  and  let  a  contract  for  the  erection  of  a  monument 
within  the  limits  named. 

The  case  of  Board,  etc.,y.  WhittakerySl  lud.  297^  is  in  point. 
The  Legislature  appropriated  $2,000,000  for  the  building  of 
a  new  State  House,  and  limited  the  entire  cost  to  12,000^000. 
The  provisions  of  the  two  acts  are  very  much  alike — indeed, 
the  act  providing  for  the  erection  of  the  monument  is,  in 
many  of  its  provisions,  and  in  some  entire  sections,  literal 
copies  of  the  act  providing  for  the  erection  of  a  new  State 
House,  which  will  be  found  in  the  acts  of  the  special  session 
of  1877,  page  68. 

Like  the  act  now  in  question,  that  act  not  only  in  express 
terms  limited  the  cost  of  the  building  to  $2,000,000,  but  also 
required  the  giving  of  bonds  both  by  the  commissioners  and 
by  the  architect. 

The  bond  required  of  the  commissioners  was  conditioned 
that  the  cost  of  the  building  should  not  exceed  $2,000,000, 
and  the  bond  required  of  the  architect  was  conditioned  that 
the  building  should  be  "  fully  completed,  and  finished  as  a 
whole,  and  in  every  part,  for  and  within  the  cost  and  price 
estimated,  and  paid  by  such  architect.''  The  court  held  that 
the  sum  of  $2,000,000  might  be  expended  in  the  construction 
of  the  new  State  House,  and  that  in  addition  thereto  all  inci- 
dental expenses,  such  as  salaries,  travelling  expenses  of  the 
board,  compensation  of  architect,  secretary  and  superintend- 
ent, rent,  etc.,  might  be  paid  out  of  the  fund  denominated 
the  "New  State  House  Fund,''  but  that  such  expenses  should 
not  be  deducted  from  the  $2,000,000  which  might  be  ex- 
pended in  what  might  strictly  be  called  the  construction  of 
the  building. 

So  in  this  case  we  hold,  that  the  sum  of  $200,000,  appro- 
priated for  the  erection  of  the  monument,  can  only  be  ex- 
pended in  the  actual  structural  work,  and  that  no  part  of 
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it  can  properly  be  expended  in  the  payment  of  merely  inci- 
dental expenses. 

Counsel  for  appellant  insists  that  the  case  of  Boards  ete», 
V.  Whitiakery  supra,  is  not  authority,  because  a  special  tax 
was  levied  for  the  collection  of  a  special  State  House  fund, 
while  there  is  no  special  monument  fund.  This  can  not 
affect  the  question,  as  the  application  of  the  sum  limited  for 
the  erection  of  either  structure  is  not  made  to  depend  upon 
the  amount  of  money  belonging  to  any  special  fund.  The 
board  of  State  House  commissioners  were  limited  to  the  ex- 
penditure of  12,000,000  in  the  erection  of  the  State  House, 
without  regard  to  the  amount  realized  from  the  special  tax 
levied  for  that  purpose. 

The  question  remains,  is  there  an  appropriation  author- 
izing the  auditor  of  State  to  draw  warrants  on  the  treasurer 
of  State  for  the  payment  of  the  incidental  expenses? 

In  Campbell  v.  Boards  etc.,  supra,  the  court  said  :  ^*  It  is 
true,  as  claimed,  that  no  money  can  be  rightfully  drawn 
from  the  treasury  except  in  pursuance  of  an  appropriation 
made  by  law,  but  such  an  appropriation  may  be  made  im- 
pliedly, as  well  as  expressly,  and  in  general,  as  well  as 
specific  terms.  *  *  The  use  of  technical  words  in  a 
statute  makiDg  an  appropriation  is  not  necessary.  There 
may  be  an  appropriation  of  public  moneys  to  a  given  pur- 
pose without  in  any  manner  designating  the  act  as  an  appro- 
priation. It  may  be  said  generally,  that  a  direction  to  the 
proper  officer,  or  officers,  to  pay  money  out  of  the  treasury  on 
a  given  claim,  or  class  of  claims,  or  for  a  given  object,  may, 
by  implication,  be  held  to  be  an  appropriation  of  a  sufficient 
amount  of  money  to  make  the  required  payments.^'  Citing 
Ristine  v.  State,  ex  reL,  20  Ind.  328. 

It  is  possible,  as  claimed  by  the  appellant,  that  the  lan- 
guage above  quoted  was  outside  of  the  question  before  the 
court  in  that  case.  It,  however,  states  the  law  correctly,  and 
we  fully  approve  and  adopt  it.  The  eighth  subdivision  of 
section  5611,  R.  S.  1881,  authorizes  the  auditor  of  State  to 
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''  Draw  warrants  on  the  treasurer  for  all  moneys  directed  by 
law  to  be  paid  out  of  the  treasury  to  public  officers,  or  for 
any  other  object  whatsoever,  as  the  same  may  become  paya- 
ble/' The  act  providing  for  the  erection  of  the  monument 
expressly  authorizes  the  incurring  of  each  of  said  several 
items  of  incidental  expenses,  and  directs  that  the  same  shall 
be  paid.  We  think  there  is  a  sufficient  appropriation  to 
make  it  the  duty  of  the  appellant  to  draw  warrants  for  the 
payment  of  the  same.  For  a  very  full  discussion  of  what 
constitutes  an  appropriation  of  money,  see  the  case  of  Carr 
V.  State,  ex  rel.,  127  Ind.  204. 

The  judgment  of  the  Marion  Circuit  Court  is  affirmed, 
with  costs. 

Filed  Jane  12, 1891 ;  petition  for  a  rehearing  overruled  Sept.  16,1891. 
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Schools.— Location  of  Sehool-Hoiuae  hy  TnwUe. — Appeal  to  County  Superin'    129     101 
iendenL—By  section  4537,  R.  S.  1881,  an  appeal  lies  in  the  matter  of  lo-    i^  ^^ 
eating  a  township  school-house  from  the  decision  of  the  township  trus-      129     101 
tee  to  the  countj  saperintendent,  and  the  decision  of  the  superintend-     ^I}__J^ 
ent  is  final. 

Same. — Deeiaion  cf  SuperinUnderU. — The  decision  of  the  superintendent  is 
binding  on  the  trustee  from  the  time  it  is  given,  though  not  entered  in 
the  superintendent's  record  until  afterwards. 

From  the  Gibson  Circuit  Court. 

M.  W,  Fields  and  /.  W,  Ewing,  for  appellants. 
T,  R.  Paxtorif  for  appellees. 

Olds,  J. — This  was  a  suit  by  the  appellees  to  enjoin  the 
appellants  from  building  a  school-house  on  certain  real  es« 
tate  condemned  and  paid  for  by  the  trustees  for  such  pur- 
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pose,  and  situate   ia    Patoka  school   township,  in  Gibson 
county. 

The  only  assignment  of  error  presenting  any  question  ii 
the  error  of  the  court  in  its  conclusions  of  law,  there  be- 
ing a  special  finding  of  facts  and  conclusions  of  law  stated 
by  the  court. 

The  facts  found  show  that  appellant  Knight,  trustee  of 
said  township,  on  the  6th  day  of  September,  1889,  instituted 
proceedings  in  the  Gibson  Circuit  Court  against  the  owners 
of  the  real  estate  described  in  the  complaint,  and  upon  which 
he  was  about  to  erect  a  school-house,  to  condemn  said  land  for 
school  purposes  for  said  township ;  that  the  defendant  in  said 
proceedings  made  default,  and  such  proceedings  resulted  in 
a  judgment  of  said  court,  on  the  27th  day  of  September, 
1889,  condemning  said  land  upon  payment  of  the  damages 
assessed  and  costs ;  that  on  the  1st  day  of  October,  1889, 
the  said  trustee  paid  to  the  clerk  of  said  court  the  amount 
of  damages  assessed,  with  costs,  to  wit,  $91.06;  that  none  of 
the  appellees  were  parties  to  such  proceedings;  that  said 
real  estate  is  situate  in  school  district  No.  11,  in  said  town- 
ship; that  plaintiffs  are  resident  voters  of  said  district, 
owners  of  property,  real  and  personal,  situate  therein  liable 
to  taxation,  and  all,  except  appellee  Woods,  have  children  be- 
tween  the  ages  of  six  and  twenty-one  years,  who  are  entitled 
to  the  privileges  of  the  common  school  in  said  district  and 
township;  that  on  September  20th,  1889,  said  appellees  and 
others,  resident  voters  and  taxpayers  of  said  school  district, 
delivered  to  said  trustee  Knight  their  petition  in  writing, 
wherein  said  petitioners  objected  to  said  real  estate  as  a 
location  for  a  school-house,  and  asked  said  trustee  not  to 
locate  or  build  a  school-house  on  said  land,  and  asked  that 
he  locate  and  build  at  another  point  on  other  lands  in  said 
district.  On  the  23d  day  of  September,  1889,  other  resi- 
dent taxpayers  and  patrons  of  said  school  petitioned  said 
trustee  asking  that  he  build  a  school-house  on  said  land ; 
that  said  trustee  made  no  entry  in  his  record  of  any  decision 
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on  the  matters  presented  by  said  petitions  or  either  of  them, 
and  gave  no  notice  of  having  made  any  decision  on  the  mat- 
ters presented  by  said  petitions  or  either  of  them.  On  the 
3d  of  October,  1889,  said  trustee  caused  a  notice  to  be  pub- 
lished in  a  newspaper,  published  at  Princeton,  in  said  county, 
that  he  would  receive  bids  until  October  25th,  1889,  and  on 
said  date  would  let  the  contract  for  building  a  school-bouse 
on  said  real  estate.  On  the  22d  day  of  October,  1889,  the 
plaintiffs,  by  their  written  notice  of  appeal  of  that  date,  ap- 
pealed the  matter  of  locating  a  school-house  on  said  real  es- 
tate from  said  trustee  to  the  county  superintendent  of  Gib- 
son county;  that  said  trustee  prepared  and  delivered  to 
Thomas  W.  Cullen,  then  superintendent  of  said  county,  a 
statement,  in  writing,  of  his  proceedings  in  relation  to  the 
location  of  said  school-house  upon  said  real  estate,  and  cer- 
tified to  the  same  as  being  a  complete  transcript  of  his 
record,  and  at  the  same  time  delivered  to  said  superin- 
tendent  the  original  papers,  petitions  and  notice ;  that  said 
trustee  appeared  before  said  superintendent  in  the  matter  of 
said  appeal,  and  submitted  the  question  of  locality  to  said 
superintendent  for  decision,  and  extended  the  time  of  letting 
the  contract  for  building  said  school-house  until  November 
1st,  1889,  to  give  time  for  the  superintendent  to  render  his 
decision.  On  the  29th  day  of  October,  1889,  said  superin- 
tendent gave  to  said  trustee  notice,  in  writing,  that  he  had 
decided  that  said  school-house  should  be  built  at  another 
point  on  other  real  estate  in  said  district;  and  on  the  same 
day  said,  superintendent  made  an  entry  on  his  record  stating 
that  he  grants  the  appeal,  and  condemns  said  location  of 
said  trustee  as  unfit  and  unhealthy,  and  then  proceeds  to 
locate  the  school-house  at  another  point,  designating  it.  The 
portion  of  the  record  of  the  superintendent  condemning  the 
location  selected  by  the  trustee  was  not  entered  of  record 
until  after  this  suit  was  commenced,  November  5th,  1889. 
The  real  estate  on  which  the  superintendent  ordered  the 
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school-house  to  be  erected  was  not  owned  by  the  township ; 
that  on  the  1st  day  of  November,  1889,  said  trustee,  with 
full  knowledge  of  the  decision  of  said  superintendent,  ig^ 
nored  said  decision  and  contracted  with  appellant  Williams 
for  the  construction  of  a  school-house  on  the  land  so  con- 
demned for  that  purpose,  to  be  paid  for  out  of  the  public 
funds  of  said  township  in  his  hands,  and  said  Williams  is 
threatening  to,  is  about  to,  and  will  build  said  house;  that 
said  trustee  made  no  entry  in  his  record  concerning  the  loca- 
tion or  building  of  the  school-house,  or  the  condemning  of 
the  land,  until  after  the  commencement  of  this  suit,  De- 
cember 20th,  1889,  and  it  does  not  appear  what  record  was 
made  at  that  date. 

As  a  conclusion  of  law  the  court  stated  that  appellees 
could  maintain  the  action,  and  that  appellants  should  be  per- 
manently restrained  from  building  said  school-house  on  the 
site  selected  by  said  trustee,  and  judgment  was  rendered  ac- 
cordingly. 

We  do  not  think  there  was  any  error  in  the  conclusions  of 
law  stated  by  the  court.  By  section  4537,  R.  S.  1881,  ap- 
peals lie  in  matters  of  this  character  from  the  decision  of 
the  township  trustee  to  the  county  superintendent,  and  the 
decision  of  the  superintendent  is  made  final.  In  so  far  as 
the  decision  of  the  county  superintendent  related  to  the  con- 
demning and  prohibiting  of  the  erection  of  the  school-house 
on  the  site  designated  by  the  trustee,  it  was  within  his  juris- 
diction, and  was  valid  and  binding  upon  the  trustee,  and 
took  from  the  trustee  all  authority  to  build  a  school-house 
on  that  site.  The  finding  of  facts  shows  that  this  decision  was 
made  upon  the  29th  day  of  October,  1889,  and  that  the  trus- 
tee had  full  knowledge  of  the  decision  when  he  let  the  con- 
tract to  Williams,  though  it  appears  that  such  portion  of  the 
decision  was  not  entered  on  the  superintendent/s  record  until 
after  November  5th.  The  decision  was  binding  though  not 
entered  until  afterwards.  Tufta  v.  State,  ex  rei,  119  Ind. 
232. 
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It  is  contended  by  counsel  for  appellant  that  the  duty  of 
building  and  providing  proper  school-bouses  is  enjoined  on 
the  trustee  by  section  4444,  R.  S.  1881 ;  that  it  is  exclu- 
sively within  the  discretion  of  the  trustee,  and  can  not  be  af- 
fected by  an  appeal  to  the  county  superintendent ;  that  the 
right  of  appeal  lies  only  when  proceedings  are  instituted  by 
the  voters  of  the  school  district,  as  provided  by  section  4499, 
R.  S.  1881,  and  that  in  no  event  can  the  sound  discretion  of 
the  trustee  be  controlled,  as  declared  in  the  proviso  to  sec- 
tion 4499,  supra.  The  proviso  appended  to  section  4499, 
supra,  relates  to  the  action  taken  by  the  voters  in  relation  to 
repairs,  removing  or  erecting  school-houses,  and  costs  thereof, 
and  provides  that  the  action  taken  by  the  voters  shall  not 
be  conclusive  and  prevent  the  trustee  from  the  exercise  of  a 
sound  discretion.  While  section  4537,  supra^  gives  the  right 
of  appeal  in  such  matters  to  the  county  superintendent,  and 
makes  his  decision  final,  there  is  no  inconsistency  in  those 
sections  of  the  statute.  The  trustee  first  determines  in  re- 
gard to  the  erection,  building,  or  removing  of  school-houses, 
and  from  his  decision  there  is  an  appeal  to  the  county  super- 
intendent, and  his  decision  is  made  final.  The  decision  of 
the  superintendent  in  this  case  went  beyond  his  power  in  or- 
dering the  school-house  erected  on  another  site,  not  owned 
by  the  township,  and  that  portion  of  his  decision  is  proba- 
bly void ;  but  that  question  is  not  involved  in  this  case. 

It  is  further  contended  that  the  appeal  was  not  taken  from 
the  trustee  within  the  proper  time,  but  the  date  when  the 
trustee  made  his  decision  is  not  shown  by  the  finding  of 
facts.  No  entry  of  it  was  made  of  record,  and  the  voters  of 
the  district,  and  patrons  of  the  school,  were  in  no  way  notified 
of  his  having  made  it.  He  paid  for  the  land  October  1,  and 
afterwards  gave  notice  that  he  would  let  a  contract  for  the 
building  of  a  school-house.  When  these  steps  were  taken, 
the  appellees  took  immediate  steps  to  preserve  their  rights. 
The  trustee  granted  the  appeal,  and  appeared  and  submitted 
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the  qaestion  to  the  county  saperinteDdent  for  decision,  and 
by  such  decision  he  was  bound. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept  16,  1891. 
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150  478  SUBBOQATION. —  Void  Mofigag€.^JiidgmenL — PaymerU  of  hy  Mortgag€e$> — A 

120   iwl  husband  and  wife,  who  were  under  guardianship,  falsely  represented 

IM   1S6|  that  the  guardianship  had  been  terminated,  and  that  they  had  been 

adjudged  of  sound  mind,  and  they  induced  a  firm  of  attorneys  to  ac« 
cept  a  mortgage  on  the  undivided  interest  of  the  wife  in  certain  real 
estate,  to  secure  the  compensation  agreed  upon  for  legal  services  to  be 
rendered.  Prior  to  the  date  of  the  guardianship  a  judgment  had  been 
rendered  against  the  wife,  which  was  a  lien  upon  her  interest  in  the 
real  estate  mortgaged  as  aforesaid. 
HeU  that  the  mortgage  was  void  by  reason  of  the  legal  incapacity  of  the 

mortgagors  to  execute  the  same.  ' 

Held,  also,  that  the  attorneys,  having  paid  off  the  judgment  rendered 
against  the  wife  to  protect  what  they  erroneously  supposed  was  a  valid 
mortgage,  were  entitled  to  be  subrogated  to  the  lien  of  said  judg- 
ment, with  priority  over  a  judgment  rendered  in  favor  of  the  guardian 
for  services,  etc 
Same. — Right  of.—  Upon  whai  Depends. — The  right  of  a  creditor  to  be  sub- 
rogated to  the  securities  of  one  whose  claim  he  has  paid,  does  not  de- 
pend upon  the  solvency  or  insolvency  of  the  debtor,  but  upon  the  cir- 
cumstances attending  the  payment  of  the  debt,  to  which  the  security 
was  an  incident. 
Same. — The  right  of  subrogation  does  not  depend  upon  or  grow  out  of 
the  ability  of  the  parties  to  make  valid  contracts,  as  it  is  not 
founded  upon  contract,  either  express  or  implied,  but  upon  principles 
of  equity  and  justice,  intended  to  afford  protection  to  a  meritorious 
creditor,  and  prevent  the  sweeping  away  of  the  fund,  from  which,  in 
good  conscience,  he  ought  to  be  paid. 

From  the  Grant  Circuit  Court. 

A.  E.  Steele  and  J,  A.  Kersey,  for  appellant. 
G.  W.  Harvey  and  iJ.  /.  Paulus,  for  appellees. 
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McBribe,  J. — November  28thy  1886,  Almaretta  Lock- 
wood,  one  of  the  appellees  herein,  was  the  owner  of  an  un- 
divided interest  in  certain  land  in  Grant  county.  On  that 
day  one  Josiah  Ferguson  recovered  a  judgment  in  the  Grant 
Circuit  Court  against  her  for  $30  and  costs,  which  became  a 
lien  on  her  interest  in  the  land.  December  28th,  1886,  she, 
with  her  husband  and  co-appellee  James  H.  Lockwood,  were, 
by  the  Wells  Circuit  Court,  adjudged  of  unsound  mind,  and 
incapable  of  managing  their  respective  estates,  and  the  ap- 
pellant was  duly  appointed  their  guardian. 

The  guardianship  was  terminated  by  a  judgment  of  the 
Wells  Circuit  Court,  on  the  —  day  of  April,  1887,  de- 
clariug  them  restored  to  their  right  minds,  and  again  capa- 
ble of  managing  their  estates.  On  the  26th  day  of  January, 
1887,  the  Lock  woods  applied  to  the  appellees,  Harvey  and 
Paul  us,  to  act  as  their  attorneys  in  the  institution  and  con- 
duct of  certain  litigation,  and  represented  to  them  that  they 
had  been  already  adjudged  of  sound  mind,  and  their  guar- 
dianship terminated.  Harvey  and  Paulus,  not  knowing  that 
this  was  untrue,  accepted  and  entered  upon  the  duties  of  the 
employment,  and,  to  secure  the  compensation  agreed  upon, 
took  from  the  Lockwoods  a  mortgage  on  the  land  in  Grant 
county.  On  the  day  the  mortgage  was  executed  the  land 
was  advertised  for  sale  by  the  sheriff  of  Grant  county,  on  an 
execution  issued  on  the  Ferguson  judgment. 

Harvey  and  Paulus,  to  save  the  land  from  sale,  and  thereby 
protect  their  mortgage,  paid  to  the  sheriff  $48.43,  the  amount 
of  the  judgment,  with  costs.  This  suit  was  originally  com- 
menced to  foreclose  the  mortgage,  but  the  Lockwoods  and 
the  appellant,  who  was  joined  as  a  defendant,  attacked  the 
validity  of  the. mortgage,  on  the  ground  of  the  incapacity  of 
the  mortgagors  when  it  was  executed.  The  appellant,  also, 
by  a  separate  answer,  which  \^as  supported  on  the  trial  by 
proof,  showed  that  when  he  was  discharged  as  guardian  the 
Wells  Circuit  Court  allowed  him,  for  services,  money  ex- 
pended, etc.,  $373.78,  which  the  court  adjudged  to  be  a  spe- 
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cific  lien  on  the  mortgaged  land,  and  that  a  transcript  of  the 
judgment  had  been  duly  filed  and  recorded  in  the  clerk's 
office  of  Grant  county. 

Harvey  and  Paulus  thereupon,  with  leave  of  the  court,  and 
without  objection  from  the  defendants,  filed  a  second  para- 
graph of  complaint,  alleging  the  facts  substantially  as  above 
stated,  and  asking  to  be  subrogated  to  the  lien  of  the  Fer- 
guson judgment.  This  paragraph  also  contained  averments 
charging  that  the  representations  made  by  the  Lockwoods  to 
Harvey  and  Paulus,  that  they  had  been  adjudged  of  sound 
mind  and  relieved  from  guardianship,  were  not  only  false, 
but  were  fraudulently  made  to  induce  them  to  act  as  such  at- 
torneys and  accept  said  mortgage.  The  circuit  court  found 
these  averments  to  be  true,  and  adjudged  the  mortgage  void, 
but  sustained  the  claim  of  Harvey  and  Paulus  to  be  sub- 
rogated to  the  lien  of  the  Ferguson  judgment,  with  priority 
over  the  judgment  of  the  appellant. 

This  conclusion  of  the  court  is  vigorously  attacked  by  the 
appellant,  who  insists  that  the  mortgage  being  void,  and  the 
mortgagors  incapable  of  contracting,  the  payment  by  the 
appellees  of  the  Ferguson  judgment  was  voluntary,  and  by 
persons  standing  in  the  relation  of  strangers  to  the  debtors, 
and  will  not  entitle  them  to  subrogation. 

In  this  the  appellant  is  wrong,  and  the  judgment  of  the 
circuit  court  is  right.  True,  the  mortgage  was  void,  because 
the  mortgagors  were,  by  the  express  terms  of  the  statute, 
legally  incapacitated  from  contracting.  One  may,  however, 
be  so  weak  intellectually  as  to  be  incapable  of  managing  his 
estate,  and  thus  be  legally  subjected  to  guardianship,  and 
still  be  capable  of  perpetrating  a  fraud. 

The  court  has  found  in  this  case  that  these  parties,  by 
means  of  the  representations  made,  not  only  secured  the  ser- 
vices of  the  appellees,  as  attorneys,  but  also  induced  them  to 
save  their  land  from  sale  by  the  sherifi^  by  paying  the  Fer- 
guson judgment.  It  is  certain  that  they  obtained  a  substan- 
tial benefit.     To  sustain  their  present  claim  would  be  to  re* 
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lieve  tbem  wholly  from  liability  for  the  Ferguson  judgment, 
without  having  rendered  any  equivalent  whatever  therefor. 

The  statute  which  provides  for  the  guardianship  of  those 
-non  compos,  and  for  the  conservation  of  their  estates,  is  in- 
tended to  protect  them  from  the  consequences  of  their  mental 
weakness,  and  to  guard  against  the  danger  of  wrong  being 
done  to  them  by  the  dishonest  and  the  unscrupulous.  It 
was  never  intended  to  serve  as  an  intrenohment  to  shelter 
them  from  the  consequences  of  such  wrongs  as  their  limited 
<3apacity  gave  them  the  power  to  knowingly  perpetrate  upon 
others. 

Indeed,  if  no  question  of  fraud,  or  of  attempted  fraud, 
entered  into  the  transaction,  it  is  a  clear  case  calling  for  the 
application  of  the  doctrine  of  subrogation,  which  does  not 
depend  upon  or  grow  out  of  the  ability  of  the  parties  to 
make  valid  contracts,  as  it  is  not  founded  upon  contract, 
cither  express  or  implied,  but  upon  principles  of  equity  and 
justice,  intended  to  afford  protection  to  a  meritorious  creditor, 
and  prevent  the  sweeping  away  of  the  fund  from  which,  in 
good  conscience,  he  ought  to  be  paid.  Bheldon  Subrogation, 
section  4  >  3  Pom.  Eq.  Jur.,  section  1419 ;  Rooker  v.  BensoUj 
83  Ind.  250. 

Assume  that  the  mortgagors  as  well  as  the  mortgagees 
acted  in  good  faith,  when  the  mortgagees,  to  protect  what 
they  erroneously  supposed  was  a  valid  mortgage,  paid  the 
judgment,  they  were  neither  strangers  nor  volunteers.  The 
fact  that  the  mortgage  proved  to  be  void  because  the  makers 
had  not  the  legal  power  to  make  it,  affords  only  stronger  rea- 
sons why  the  equitable  doctrine  of  subrogation  should  be 
invoked. 

The  second  paragraph  of  the  complaint,  asking  for  sub- 
rogation, did  not  contain  any  averments  of  the  insolvency 
of  the  debtors,  or  that  they  had  no  other  property  out  of 
which  the  claim  could  be  collected.  Appellant  demurred  to 
this  paragraph,  on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  the  demurrer  be- 
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ing  overruled,  an  exception  was  saved  to  the  Ailing.  This 
ruling  is  assigned  as  error,  appellant  insisting  that  the  omis- 
sion of  such  averments,  or  ttieir  equivalent,  makes  the  com- 
plaint bad.  The  question  in  this  case  is  as  to  the  preserva- 
tion of  a  security  in  favor  of  a  creditor. 

The  right  of  a  creditor  to  be  subrogated  to  the  securities 
of  one  whose  claim  he  has  paid  does  not  depend  upon  the 
solvency  or  the  insolvency  of  the  debtor,  but  upon  the  cir- 
cumstances attending  the  payment  of  the  debt  to  which  the 
security  was  an  incident. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  19, 1891. 
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Bill  op  Exceptions. — Emdenee. — How  Incorporated. — The  evidence  in  a 
trial  can  not  be  brought  into  the  record  by  the  words  ^*  here  insert "  in 
the  bill  of  exceptions.    The  original  bill  must  contain  the  evidence. 

Verdict. — Answer  to  Interrogatories, — Where  the  answers  to  interrogato- 
ries are  not  irreconcilable^ith  the  general  verdict,  and  do  not  find  all 
the  facts  entitling  the  appellant  to  a  judgment,  the  general  verdict  will 
not  be  disturbed. 

From  the  Decatur  Circuit  Court. 

/.  S.  Seobeyy  for  appellant. 

/.  D.  Miller  and  F.  E.  Oavin,  for  appellee. 

Olds,  J. — The  appellant  brought  this  suit  in  ejectment  for 
the  land  described  in  the  complaint.  The  appellee  answered, 
and  filed  a  cross-complaint,  declaring  title  to  all  the  land  ex- 
cept a  piece  thirty  rods  square  in  the  northwest  corner  of 
the  tract.  As  to  this  he  alleged  an  equitable  title,  and  asked 
to  have  his  title  quieted. 

There  was  a  trial  by  jury,  resulting  in  a  general  verdict  for 
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the  appellee.  The  jury  also  returned  answers  to  four  inter- 
rogatories. Appellant  moved  the  court  for  judgment  in  his 
favor  on  the  interrogatories.  This  motion  the  court  over- 
ruled, and  entered  judgment  for  the  appellee,  to  which  rul- 
ing the  appellant  excepted.  Appellant  also  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and  he  reserved  ex- 
ceptions. 

Error  is  assigned  on  the  ruling  of  the  court  on  each  of 
the  foregoing  motions. 

The  ruling  on  the  motion  for  judgment  in  favor  of  the  ap- 
pellant, as  well  as  numerous  questions  arising  on  the  evidence 
and  instructions,  is  discussed  by  counsel  for  appellant. 

The  bill  of  exceptions  sought  to  bring  into  the  record  the 
evidence,  by  stating  in  the  bill  the  words  '^  Insert  the  sten- 
ographic record  of  said  evidence  given  on  said  trial.'' 

The  bill  contained  no  evidence  whatever  at  the  time  it 
was  signed.  The  clerk  inserts  in  the  record  what  purports 
to  be  the  stenographic  report  of  the  evidence,  but  it  has  been 
held  in  repeated  decisions  of  this  court  that  evidence  can  not 
be  brought  to  this  court  in  this  manner ;  that  the  original 
bill  must  contain  the  evidence,  and  it  can  not  be  brought 
into  the  record  by  the  words  ".  here  insert "  in  the  bill  of 
exceptions.  Clark  v.  State ,  ex  reL,  125  Ind.  1  ;  Fistms  v. 
Turner  J  125  Ind.  46. 

The  evidence  not  being  in  the  record,  no  question  can  be 
considered  in  regard  to  the  evidence,  nor  is  any  question  pre- 
sented in  relation  to  the  instructions.  We  can  not  say  that 
those  given  were  not  proper  under  the  evidence,  or  that  those 
refused  ought  to  have  been  given. 

Both  the  complaint  and  cross-complaint  allege  title  gen- 
erally ;  the  complaint  alleging  a  fee  simple  title  in  the  ap- 
pellant, and  the  cross-complaint  alleging  that  the  appellee  is 
the  owner,  and  has  an  equitable  title  to  the  small  tract 
claimed. 

We  have  examined  the  interrogatories  and  answers,  and 
deem  it  unnecessary  to  encumber  the  record  by  setting  them 
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out,  for  it  is  clear  that  they  are  not  irreconcilable  with  the 
general  verdict,  and  they  do  not  find  all  the  facts  entitling 
the  appellant  to  recover  the  land  in  controversy.  Rice  v. 
City  of  Evanamllcy  108  Ind.  7 ;  LouuvilU,  etc.j  22.  W.  Go. 
v.  Stommelf  126  Ind.  35;  Town  of  Poseyville  v.  LewiSf  126 
Ind.  80 ;  Ohio,  etc.,  R.  W.  Go.  v.  Trowbridge,  126  Ind.  391 ; 
Lochwood  V.  Rose,  125  Ind.  588  ;  Western  Assurance  Co,  v.  . 
£tudebaker,  etc.,  Co.,  124  Ind.  176. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Miller,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Sept.  19, 1891. 
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1129   i|^      MnificiPAL  Corporation. — Ordinance  Relating  to  Explotive  SubOaneei. — 
1165  9Cf!\  Invalidity  of. — A  citj  ordinance  placing  restrictions  upon  the  keeping 

and  storing  of  inflammable  or  explosive  oils  is  invalid  which  fails  to 
specify  the  rules  and  conditions  to  be  observed  in  such  business,  and 
which  does  not  admit  of  the  exercise  of  the  privilege  by  all  citizens 
alike,  who  will  comply  with  such  rules  and  conditions ;  but  which  does 
admit  of  the  exercise  of  an  arbitrary  discrimination  by  the  municipal 
authorities,  between  citizens  who  will  so  comply. 

From  the  Wayne  Circuit  Court. 

A.  C.  Lindemuth,  IT.  C.  Fox  and  J.  0.  Robbins,  for  ap- 
pellant. 

0.  H.  Burchenal  and  J.  L.  Rupe,  for  appellee. 

Miller,  J. — This  was  an  action  brought  before  the  mayor 
of  the  city  of  Richmond  against  the  appellee  for  the  viola- 
tion of  a  city  ordinance  regulating  the  storing  and  keeping 
of  petroleum,  and  other  inflammable  oils,  within  the  corporate 
limits.     Judgment  was  rendered  against  the  appellee  before 
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the  mayor,  and  the  cause  appealed  to  the  Wayne  Circuit 
Court.  In  that  court  demurrers  were  sustained  to  the  sev- 
eral paragraphsof  complaint,  and  judgment  on  the  demurrer 
rendered  against  the  appellant. 

The  only  question  before  us  is  as  to  the  validity  of  the  or- 
dinance. 

The  sections  of  the  ordinance  to  which  the  objections  are 
made  are  as  follows : 

"  Section  1.  Be  it  ordained  by  the  Common  Council  of  the 
city  of  Richmond,  That  it  shall  be  unlawful  for  any  person 
to  keep  or  store  any  petroleum,  naphtha,  benzine,  gasoline, 
coal  oil,  or  any  inflammable  or  explosive  oils  within  the  cor* 
porate  limits  of  the  city  of  Richmond,  in  quantities  greater 
than  five  barrels  at  a  time,  except  as  hereinafter  provided. 

"Section  2.  Any  person  desiring  to  keep  or  store  any  of 
the  oils,  or  products  mentioned  in  the  first  section  of  this  or- 
dinance within  the  corporate  limits  of  the  city,  in  quantities 
greater  than  five  barrels  at  a  time,  shall  present  a  written 
petition  to  the  common  council  at  a  regular  meeting  thereof, 
setting  forth  an  exact  description  of  the  location,  premises, 
and  buildings  on,  and  in  which  it  is  proposed  to  keep  and 
fltore  such  oils  and  products,  and  the  manner  and  kind  of 
vessels  in  which  the  same  are  to  be  kept,  the  kind  of  oils, 
and  the  purpose  for  which  they  are  to  be  kept. 

''  Section  3.  Upon  the  presentation  of  the  petition,  as 
provided  in  section  two  of  this  ordinance,  the  common  coun- 
cil may,  if  the  location  and  buildings  described  in  said  peti* 
tion,'and  the  purpose  and  keeping  of  such  oils  and  products, 
are  deemed  suitable  and  proper,  and  that  the  person  present- 
ing such  petition  is  a  proper  person,  grant  such  permission  to 
the  person  presenting  such  petition  to  keep  and  store  such 
oils  and  products  on  the  premises  and  in  the  manner  set  forth 
in  the  petition,  or  in  the  manner  which  the  council  may  di- 
rect,  in  quantities  greater  than  five  barrels  at  a  time,  which 
permission  so  granted  may  be  revoked  at  any  time  at  the  op- 
VOL-  129.— 8 
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tion  of  the  council ;  and  the  rights  and  privileges  to  be  ex- 
ercised by  the  person  receiving  said  permission  shall  not  be 
assignable  or  transferable,  by  the  person  receiving  the  same, 
to  any  other  person  directly  or  indirectly,  and  any  attempt  so 
to  do  shall  be  deemed  a  revocation  of  all  rights  and  privi- 
leges on  the  part  of  the  person  making  the  attempt/' 

Two  objections  are  urged  against  the  validity  of  this  or- 
dinance : 

1.  That  it  gives  to  the  council  the  power  to  arbitrarily 
discriminate  between  citizens,  by  giving  the  permission  to 
some  and  withholding  it  from  others  under  similar  conditions, 
and  because  it  specifies  no  terms,  or  conditions,  to  be  ob- 
served in  the  keeping  or  storing  of  such  oils,  which  could  be 
complied  with  by  all  citizens  alike. 

2.  That  the  ordinance  is  unreasonable,  and  is  an  undue 
restraint  upon  lawful  trade  and  business. 

The  subject  covered  by  the  ordinance  in  question  is  clearly 
within  the  police  power  conferred  by  the  charter  upon  the 
municipality. 

Section  3155,  R.  S.  1881,  provides  that  the  common  coun- 
cil of  a  city  shall  have  power  to  make  by-laws  and  ordi- 
nances not  inconsistent  with  the  laws  of  the  State,  and  neces- 
sary to  carry  out  the  objects  of  the   corporation. 

The  danger  to  be  apprehended  to  life  and  property  from 
the  storing  of  inflammable  or  explosive  substances  in  large 
quantities  within  the  limits  of  a  city  is  so  great  as  to  invite 
legislative  control  of  the  same  by  the  city  government. 

The  principal  question  in  this  case  is  whether  or  not  the 
ordinance  in  question  is  a  valid  exercise  of  that  power. 

It  will  be  observed  that  this  ordinance  does  not  establish 
any  general  rules  for  the  storage  of  the  substances  proposed 
to  be  regulated,  but  reserves  to  itself,  at  regular  meetings, 
the  right  to  grant  or  refuse  permission  to  keep  and  store 
such  oils,  dependent  upon  whether  it  at  such  time  deems  the 
location  and  buildings  suitable  for  such  purpose,  and  the 
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person  presenting  the  petition  "  a  proper  person.'^  It  further 
provides  that  the  permission  when  granted  '^  may  be  revoked 
at  any  time  at  the  option  of  the  council/' 

Language  better  calculated  to  enable  the  common  council 
tc  arbitrarily  control  the  business,  without  any  fixed  or 
known  rules,  can  not  well  be  imagined.  The  business  of 
keeping,  storing  and  dealing  in  such  oils  is  a  legitimate  busi- 
ness, and  every  citizen  has  an  inherent  right  to  engage  in  the 
business  upon  equal  terms  with  any  other  citizen. 

In  the  case  of  Bilk  v.  City  of  Goshen^^n  Ind.  221,  an 
ordinance  of  the  city  requiring  a  license  for  carrying  on  the 
business  of  roller  skating,  and  providing  that  such  license 
should  be  issued  upon  the  payment  into  the  city  treasury  of 
such  sum  of  moiley  ''as  the  mayor  or  common  council  shall 
determine  in  each  particular  case,"  was  held  invalid,  the  ob- 
jection being  that  a  discretion  w&s  lodged  in  the  mayor  or 
common  council  in  fixing  the  fee  to  be  charged.  In  the 
opinion  this  language  is  quoted  with  approval  from  Horr 
and  Bemis  on  Mun.  Police  Ordinances : 

"  The  ordinance  itself  should  specify  every  condition  of 
the  license,  and  the  officer  should  be  merely  intrusted  with 
the  duty  of  issuing  licenses."  . 

In  Yick  Wo  V.  Hopkins,  118  U.  S.  356,  an  ordinance  of 
the  city  of  San  Francisco,  prohibiting  the  carrying  on  of 
laundries  without  a  permit  from  the  board  of  supervisors, 
except  in  buildings  constructed  of  stone,  was  held  invalid. 
The  court  says  :  ''  It  does  not  prescribe  a  rule  and  conditions 
for  the  regulation  of  the  use  of  property  for  laundry  pur- 
poses, to  which  all  similarly  situated  may  conform.  It  al- 
lows without  restriction  the  use  for  such  purposes  of  build- 
ings of  brick  or  stone ;  but,  as  to  wooden  buildings,  consti- 
tuting nearly  all  those  in  previous  use,  it  divides  the  owners 
or  occupiers  into  two  classes,  not  having  respect  to  their  per- 
sonal character  and  qualifications  for  the  business,  nor  the 
situation  and  nature  and  adaptation  of  the  buildings  them- 
selves, but  merely  by  an  arbitrary  line,  on  one  side  of  which 


118  SUPREME  COURT  OF  INDIANA, 

The  City  of  Bichmond  «.  Dudley. 

are  those  who  are  permitted  to  parsae  their  industry  by  the 
mere  will  and  consent  of  the  supervisors,  and  on  the  other 
those  from  whom  that  consent  is  withheld,  at  their  mere  will 
and  pleasure.  And  both  classes  are  alike  only  in  this,  that 
they  are  tenants  at  will,  under  the  supervisors,  of  their  means 
of  living." 

In  Mayor,  etc.,  v.  Radecke,  49  Md.  217,  an  ordinance 
of  the  city  of  Baltimore  prohibiting  the  use  of  steam  whistles 
without  the  permit  of  the  mayor  was  held  invalid.  The  ob- 
jection to  the  ordinance  was  that  it  permitted  him  to  exer- 
cise his  own  discretion  in  revoking  a  permit, without  general 
rules  to  guide  or  control  his  action. 

In  Barthet  v.  Oity  of  New  Orleans,  24  Fed.  Rep.  563,  an 
ordinance  was  held  invalid  which  made  it  unlawful  to  main- 
tain a  slaughter-house/^  except  permission  be  granted  by  the 
council  of  the  city  of  New  Orleans." 

»  

In  State  v.  Mahner  (La.),  9  South.  Rep.  480,  an  ordinance  of 
the  city  of  New  Orleans  forbidding  the  keeping  of  dairies 
within  certain  limits,  except  by  the  permission  of  the  city 
council, was  held  to  be  null  and  void. 

In  City  of  Newton  v.  Belger,  143  Mass.  698,  an  ordinance 
which  permitted  the  board  of  aldermen  to  exercise  a  discre- 
tion in  granting  or  refusing  a  permit  for  the  erection  of 
buildings  within  a  fire  district  was  held  invalid. 

Ordinances,  apparently  aimed  at  the  '^  Salvation  Army," 
prohibiting  marching  through  the  public  streets  without  first 
obtaining  the  consent  of  the  mayor  or  common  council,  or 
some  other  specified  officer,  not  containing  regulations  op- 
erating uniformly  on  all  processions,  have  been  held  invalid 
in  flatter  of  Frazee,  63  Mich.  396 ;  Anderson  v.  City  of  Wel^ 
lington,  40  Kan.  173;  and  Oity  of  Chicago  v.  Trotter  (111.), 
26  N.  E.  Rep.  359. 

It  seems  from  the  foregoing  authorities  to  be  well  estab- 
lished thai  municipal  ordinances  placing  restrictions  upon 
lawful  conduct,  or  the  lawful  use  of  property,  must,  in  order 
to  be  valid,  specify  the  rules  and  conditions  to  be  observed 
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in  such  couduct  or  business ;  and  must  admit  of  the  exer- 
cise of  the  privilege  by  all  citizens  alike,  who  will  comply 
with  such  rules  and  conditions ;  and  must  not  admit  of  the 
exercise,  or  of  an  opportunity  for  the  exercise,  of  any  arbi- 
trary discrimination  by  the  municipal  authorities,  between 
citizens  who  will  so  comply. 

We  are  of  the  opinion  that  the  ordinance  under  consider- 
ation is  objectionable  for  the  reasons  indicated. 

Having  arrived  at  a  conclusion  that  will  necessarily  not 
only  dispose  of  the  case,  but  invalidate  the  ordinance,  we 
deem  it  unnecessary  to  pass  upon  the  other  objection  to  its 
validity. 

m 

The  ordinance  in  its  present  form  can  not  be  enforced,  and 
if  another  one  should  be  enacted  we  must  presume  that  the 
municipal  authorities  will,  in  their  wisdom,  enact  a  proper 
and  reasonable  ordinance. 

Judgment  affirmed. 

FUed  Sept.  17, 1891. 


No.  15,030. 

Crawford  et  al.  v,  Anderson. 

Pleadino. — Oterrvling  Motion  to  Strike  Out, — Not  RevernUe  Error, — Over- 
ruling  a  motion  to  strike  ont  a  pleading  or  a  part  of  a  pleading  is  not 
error  for  which  a  cause  will  be  reversed. 

Practice. — Circuit  Court,-^ Presumption  in  Favor  of  Rulings. — The  circuit 
court  is  entitled  to  every  reasonable  presumption  in  favor  of  the  regu- 
larity of  its  proceedings.  In  this  court  it  must  affirmatively  appear 
that  the  court  below  erred  to  justify  reversing  its  judgment. 

Same. — EMenee, — Pailure  to  Object  to. — Alleged  error  in  the  admission  of 
evidence  will  not  be  considered  on  appeal  where  the  record  fails  to  show 
that  any  objection  was  made  or  exception  taken  in  the  trial  court. 

Supreme  Court. — Confiicting  Evidenee. — Reversal  of  Judgment, — Where  the 
evidence  is  conflicting,  if  there  is  some  evidence  tending  to  sustain  the 
verdict,  the  judgment  will  not  be  reversed  by  the  Supreme  Court. 
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Mechanic's  Lien. — Dwelling  and  Appurtenant  BuUdingt. —  Joint  Lien, — 
Where  work  has  been  done  in  the  repair  of  a  dwelling-house  and  out- 
buildings, which  are  appurtenant  to  the  dwelling,  a  joint  lien  may  be 
taken  upon  the  dwelling  with  the  appurtenant  out-buildings. 

From  the  Sullivan  Circuit  Court. 

J".  C.  Chaneyj  W.  8.  Maple  and  C  Chaney,  for  appellants. 
W,  (7.  Hultz  and  0.  JB.  Harris,  for  appellee. 

McBbide^  J. — This  was  a  suit  to  recover  for  work  and 
labor  alleged  to  have  been  done  by  the  appellee  in  repairing 
a  dwelling  house,  in  building  a  veranda  appurtenant  to  it, 
in  removing  and  repairing  a  smokehouse,  repairing  a  wood- 
shed, and  in  repairing  and  building  an  addition  to  a  barn, 
the  latter  buildings  all  being  alleged  to  be  situate  on  the 
same  tract  of  land,  and  appurtenant  to  the  dwelling-house. 
The  complaint  also  asked  the  foreclosure  of  a  mechanic's 
lien  upon  the  property  in  question  for  the  amount  alleged  to 
be  due. 

There  was  a  trial,  which  resulted  in  a  finding  for  the  ap- 
pellee, a  judgment  in  his  favor,  with  a  decree  foreclosing  the 
lien.     Several  errors  are  assigned,  and  argued. 

The  first  is,  that  the  court  erred  in  overruling  a  motion  to 
make  the  complaint  more  specific.  The  record  does  not 
show  that  any  such  motion  was  made.  There  was  a  motion 
to  strike  out  parts  of  the  complaint,  which  was  overruled, 
and  counsel  have  argued  at  some  length  the  error  which  they 
insist  was  thus  committed.  This  question  is  not,  however, 
properly  before  us.  It  is  not  covered  by  the  assignment  of 
errors.  Even  if  it  was,  it  has  many  times  been  decided  by 
this  court  that  overruling  a  motion  to  strike  out  a  pleading 
or  a  part  of  a  pleading  is  not  error  for  which  a  cause  will  be 
reversed.  Rowe  v.  Major,  92  Ind.  206,  and  cases  cited  ;  Mc- 
Lean V.  Equitable^  etc.,  Society,  100  Ind.  127,  and  many 
other  cases. 

The  court  overruled  a  demurrer  to  the  complaint,  and  this 
ruling  is  assigned  as  error. 
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Tiie  only  objection  urged  to  the  complaint;  in  the  brief  of 
counsel;  is  that  it  is  not  sufficiently  specific.  The  demurrer 
was  correctly  overruled.  The  complaint  is  clearly  sufficient 
to  withstand  demurrer. 

The  appellee  testified  as  a  witness  in  his  own  behalf,  and 
the  court  sustained  objections  to  two  questions  asked  him  on 
cross-examination,  on  the  ground  that  they  were  not  proper 
cross-examination.  It  is  impossible,  from  the  state  of  the 
record,  for  us  to  say  whether  this  was  error  or  not.  The 
testimony,  instead  of  being  set  out  in  full,  giving  questions 
and  answers,  is  in  narrative  form.  It  is  apparent  that  the 
witness  was  examined  in  the  usual  way,  but  that  for  some 
reason  the  questions  are  omitted,  and  the  answers  so  modi- 
fied as  to  appear  in  narrative  form.  Judging  from  the  nar- 
rative the  questions  were  probably  legitimate  cross-examin- 
ing questions.  Yet  it  can  not  be  certainly  said  that  they 
were.  The  circuit  court  is  entitled  to  every  reasonable  pre- 
sumption in  favor  of  the  regularity  of  its  proceedings.  In 
this  court  it  must  affirmatively  appear  that  the  court  below 
did  err,  to  justify  reversing  its  judgment.  A  mere  proba- 
bility of  error  is  not  sufficient. 

Appellant  asks  a  reversal  of  the  cause  for  the  reason  that 
evidence  was  allowed  to  go  to  the  jury,  and  was  considered 
by  them,  of  the  building  of  a  privy,  which  was  not  embraced 
in  the  complaint.  The  record  fails  to  show  any  objection,  or 
exception,  to  this  testimony.  Such  an  objection  can  not  be 
heard  for  the  first  time  in  this  court.  The  objection  must 
be  made,  and  the  exception  taken,  in  the  trial  court. 

The  evidence  is  conflicting,  and  there  is  some  evidence 
tending  to  sustain  the  verdict.  We  can  not,  therefore,  re- 
verse the  judgment  on  the  evidence,  as  we  are  asked  to  do. 

One  other  question  is  discussed.  The  work  was  done  in 
the  repair  of  several  different  buildings.  There  was  but  one 
notice  of  lien — joint,  and  covering  all  the  buildings — and  the 
suit  was  to  foreclose  the  lien  upon  all  together.  This,  the 
appellant  insists,  can  not  be  done.     There  was  but  one  tract 
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of  land.  The  buildings  consisted  of  a  dwellingi  a  barn,  and 
other  buildings,  all  appurtenant  to  the  dwelling,  and  all  sit- 
uate on  the  same  tract  of  land.  While  it  is  true  that  a  joint 
lien  can  not  be  taken  on  two  or  more  separate  and  distinct 
buildings,  for  work  done  or  material  furnished  in  their  con- 
struction or  repair,  there  is  no  reason  why  a  joint  lien  may 
not  be  taken  upon  a  dwelling  with  all  its  appurtenant  out- 
buildings. All  are,  in  law,  considered  as  one  building.  A 
man's  dwelling-house  is  not  alone  the  building  which  actually 
shelters  him  and  his  family,  but  includes  the  cluster  of  appur- 
tenant buildings.  2  Bishop  Crim.  Law,  section  104.  The  com- 
mon law  crime  of  burglary  could  only  be  committed  by  enter- 
ing the  mansion,  or  dwelling-house  of  another.  Yet  Black- 
stone  says :  '^  And  if  the  barn,  stable,  or  warehouse,  be  parcel 
of  the  mansion-house,  and  within  the  same  common  fence, 
though  not  under  the  same  roof,  or  contiguous,  a  burglary 
may  be  committed  therein  ;  for  the  capital  house  protects 
and  privileges  all  its  branches  and  appurtenances,  if  within 
the  curtilage,  or  homestall.^'     4  Blackstone,  225. 

The  cases  of  Hill  v.  Braden,  64  Ind.  72,  and  Hill  v» 
Ryan,  64  Ind.  118,  cited  by  the  appellant,  lay  down  na 
doctrine  in  conflict  with  this. 

Judgment  affirmed,  with  costs. 

FUed  Sept.  17, 1891. 
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167     176  Agreed  Case. — Agrud  Stale  of  Facta. — An  agreed  state  of  facts  is  not  an 

agreed  case  under  section  553,  B.  S.  1881,  proyiding  for  submitting 
agreed  cases. 
Same. — Where,  as  here,  the  proceeding  on  its  face  appears  to  be  an  actual 
adversary  proceeding,  and  there  is  nothing  to  indicate  that  it  is  a  feigned 
action,  the  agreement  as  to  the  evidence  will  not  change  the  character 
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of  the  case,  nor  will  it  overturn  the  presumption  that  there  is  an  ac- 
tual controversj. 

Limitation  op  Action. — Suit  to  Enforce  Legacy, — Fifteen  Yeart^  Staiule  of 
Limitaiums. — A  testator  bequeathed  to  his  son  A.  a  legacy  of  two  hun- 
dred dollars,  and  devised  to  his  son  B.  the  residue  of  his  estate.  The 
legacy  to  A.  has  never  been  paid.  6.  took  possession  of  the  real  estate 
devised  to  him  upon  the  death  of  his  father.  Testator  owed  no  debts 
at  the  time  of  his  death,  and  left  no  personal  estate.  On  a  judgment 
recovered  against  B.  the  land  was  sold,  and  a  deed  executed  to  the  pur- 
chaser. The  administrator,  more  than  sixteen  years  after  the  will  was 
admitted  to  probate,  sought  to  enforce  the  legacy  against  the  purchaser 
of  the  land,  and  petitioned  for  an  order  to  sell  the  real  estate  of  his  de- 
cedent for  the  payment  of  debts  due  from  the  estate. 

Held,  that  the  suit  is  barred  by  the  fifteen  years'  statute  of  limitations. 

From  the  White  Circuit  Court. 

J,  H.  Wallace  and  M.  M.  Sill,  for  appellant. 
E.  B.  Sellers  and  W.  E.  Uhl,  for  appellees. 

Elliott,  J. — The  appellant  petitioned  for  an  order  to  sell 
real  estate  of  his  decedent  for  the  payment  of  debts  d^efrom 
the  estate.  The  petition  is  in  the  usual  form,  and  is  verified. 
Issues  were  formed  and  the  case  was  submitted  to  the  court 
upon  an  agreed  state  of  facts. 

Counsel  for  the  appellant  assert  that  the  proceedings  con- 
stitute an  agreed  case  under  the  statute  providing  for  sub- 
mitting agreed  cases,  but  in  this  they  are  in  error.  An 
agreed  state  of  facts  is  simply  the  result  of  an  agreement  of 
the  parties  as  to  what  the  evidence  in  the  case  will  prove. 
Many  cases  recognize  and  enforce  the  difference  between  an 
agreed  case  and  a  case  where  the  evidence  is  embodied  in  an 
agreement  as  to  the  facts.  Where  there  is  simply  an  agreed 
state  of  facts,  a  motion  for  a  new  trial  and  the  like  are  neces- 
sary, but  it  is  otherwise  where  there  is  an  agreed  case.  Where 
there  is  an  agreed  case  under  the  statute  an  affidavit  is  re- 
quired in  order  to  show  that  there  is  an  actual  controversy, 
for  courts  will  not  hear  or  determine  speculative  questions, 
nor  will  they  take  cognizance  of  any  legal  controversies  ex- 
cept those  involving  actual  disputes  between  real  parties. 
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We  refer  to  the  following  cases  as  sastaining  our  conclusion 
that  this  is  not  an  agreed  case  within  the  meaning  of  the 
law.  Slessman  v.  Crozier,  80  Ind.  487 ;  Downey  v.  Wash' 
burn,  79  Ind.  242 ;  Godfrey  v.  WiUoUy  70  Ind.  60 ;  Man- 
chester V.  Dodge,  57  Ind.  584 ;  Oppenheim  v.  Pittsburgh^  etc., 
E.  W.  Co.,  85  Ind.  471  (477)  ;  Western  Union  Tel.  Co.  v. 
Frank,  85  Ind.  480 ;  Citizens  Ins.  Co.  v.  Harris,  108  Ind. 
392 ;  Pennsylvania  Co.  v.  Niblack,  99  Ind.  149 ;  Zeller  v. 
City  of  Crawfordsville,  90  Ind.  262. 

Where,  as  here,  the  proceeding  on  its  face  appears  to  be 
an  actual  adversary  proceeding,  and  there  is  nothing  to  in- 
dicate that  it  is  a  feigned  action,  the  agreement  as  to  the 
evidence  will  not  change  the  character  of  the  case,  nor  will 
it  overturn  the  presumption  that  there  is  an  actual  contro- 
versy. 

The  facts  embodied  in  the  special  finding  are  taken  from 
the  statement  of  facts  agreed  upon  by  the  parties,  and  are, 
in  substance,  these  :  On  the  2d  day  of  December,  1868,  the 
decedent,  Daniel  Dale,  executed  his  last  will,  and  it  was  ad- 
mitted to  probate  on  the  3d  day  of  February,  1871.  The 
appellant  was  apppinted  administrator  with  the  will  annexed 
on  the  15th  day  of  September,  1886.  The  deceased  did  not 
owe  any  debts  at  the  time  of  his  death,  nor  did  he  leave  any 
personal  estate.  The  decedent  bequeathed  to  his  son  Harvey 
M.  Dale  a  legacy  of  two  hundred  dollars,  and  devised  to  his 
son  Oliver  S.  Dale  the  residue  of  his  estate.  The  legacy  to 
Harvey  M.  Dale  has  never  been  paid.  Oliver  S.  Dale  took 
possession  of  the  real  estate  devised  to  him  upon  the  death 
of  his  father.  On  the  24th  day  of  June,  1873,  Joseph  Roth- 
rock  and  others  recovered  a  judgment  against  Oliver  S. 
Dale,  and  on  this  judgment  the  land  was  sold  to  Joseph  C. 
Wilson  on  the  2d  day  of  January,  1875.  A  deed  was  ex- 
ecuted to  Wilson  at  the  proper  time. 

It  is  doubtful  whether  the  legacy  to  Harvey  M.  Dale  can 
be  considered  a  charge  on  the  land,  inasmuch  as  the  bequest 
to  Oliver  S.  Dale  is  based  upon  a  consideration,  but  laying 
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this  element  out  of  the  case,  we  think  it  clear  that  the  leg- 
acy can  not  be  enforced  against  a  bona  fide  purchaser  of  the 
land  after  so  long  a  period  as  that  which  elapsed  between 
the  probate  of  the  will  and  the  beginning  of  this  suit.  The 
suit  was  brought  more  than  sixteen  years  after  the  will  was 
placed  of  record.  There  is  here  no  element  of  trust,  for  the 
purchaser  is  in  no  sense  a  trustee.  *  The  right  to  sell  the  land 
depends  entirely  upon  the  right  to  enforce  the  legacy,  for 
there  are  no  debts.  If  there  is  no  enforceable  legacy  there 
is  no  authority  to  sell  the  land.  Riser  v.  Snoddy,  7  Ind.  442. 
It  has  been  expressly  decided  that  the  fifteen  years'  statute 
of  limitations  applies  to  proceedings  to  sell  land  brought  by 
an  administrator  to  secure  assets  with  which  to  pay  debts, 
although  the  creditor's  claim  has  been  allowed,  and  the  land 
is  still  owned  by  the  heirs.  Cole  v.  Lafontainef  84  Ind.  446 ; 
JScherer  v.  Ingerman,  110  Ind.  428.  There  is  much  stronger 
reason  for  the  rule  where,  as  here,  there  is  a  mere  gift  and 
the  land  has  passed  into  the  hands  of  a  bona  fide  purchaser. 
The  decisions  referred  to  are  in  harmony  with  those  which 
hold  that  where  no  other  statute  of  limitations  applies  to  the 
particular  case  it  is  governed  by  the  fifteen,  years'  statute. 
Nutter  V.  Hawkins,  93  Ind.  260,  and  cases  cited ;  Martin  v. 
Martin^  118  Ind.  227,  and  cases  cited.  There  must  certainly 
be  some  limit  to  the  time  within  which  a  legacy  can  be  en- 
forced wh^re,  as  is  true  here,  no  trust  exists,  and  that  limit 
is  fixed  by  the  statute  to  which  we  have  referred,  inasmuch 
as  it  is  comprehensive  in  its  terms,  and  embraces  all  cases  for 
which  no  specific  provision  is  made.  Section  294,  It.  S. 
1881.  Repose  is  the  object  of  our  entire  system  of  limita- 
tion, and  to  prevent  a  break  in  the  system  by  providing  for 
all  cases  not  otherwise  provided  for,  was  the  manifest  pur- 
pose of  the  Legislature  in  enacting  the  general  statute.  So 
all  our  decisions  indicate,  and  this  the  repose  of  society,  as 
well  as  the  security  of  titles,  demands. 
Judgment  affirmed. 

Filed  April  dO,  1891 ;  petition  for  a  rehearing  overruled  Sept.  17, 1891. 
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No.  15,057. 

JoHNBON  V.  Graves  et  al. 

Judgment. — Actioji  by  Administrator. — Res  Adjudicaia. —  Wtdon^a  Statutory 
Allowanee, — Election. — Evidence, — A  testator  devised  certain  land  to  his 
wife  for  life,with  remainder  to  his  son.  The  widow  died  intestate.  Tlie  son 
sold  tl^e  land,  and  after  intermediate  conveyances  the  defendant  be-  ' 
came  the  owner.  In  an  action  bj  the  administrator  of  the  widow's  es- 
tate to  enforce  the  collection  of  the  statutory  allowance  of  $500  against 
the  land  which  the  defendant  had  purchased,  it  was  adjudged  that  the 
widow  had  elected  to  take  under  the  will.  To  this  action  the  defend- 
ant was  made  a  party  to  answer  as  to  his  interest,  and  the  plaintiffs 
were  also  made  parties  by  reason  of  being  heirs  of  the  testator.  Sub- 
sequent to  this  action  the  plaintiffs  sued  to  recover  a  portion  of  one- 
third  of  the  land,  which  they  claimed  to  he  entitled  to  as  heirs  of  the 
widow,  alleging  that  the  widow  did  not  elect  to  take  under  the  will. 

Heldy  that  the  record  in  the  former  action  was  nut  admissible  in  evidence 
on  behalf  of  the  defendant,  as  the  plaintiffs  were  not  estopped  by  the 
judgment  rendered  therein  to  assert  title  to  the  land. 

From  the  Putnam  Circuit  Court. 

B,  Crane  and  A.  B,  Anderson,  for  appellant. 
W.  B.  Herod,  J.  F.  Harney,  G.  D.  Hurley  and  31.  E.  God- 
fetter,  for  appellees. 

Olds,  J. — James  Mclver  died  testate  in  Montgomery 
county,  Indiana,  in  February,  1884,  seized  in  fee  simple  of 
the  eighty  acres  of  land  described  in  the  complaint,  as  well 
as  other  lands.  He  left  surviving  him  his  wife,  Lucretia;  a. 
son,  William  ;  a  married  daughter,  Malinda  Mount ;  and  a 
granddaughter,  Permelia  Graves.  He  devised  the  eighty 
acres  described  in  the  complaint  to  his  widow,  Lucretia,  for 
life,  with  remainder  over  to  his  son,  William.  He  devised 
to  his  son,  William,  163  acres  of  other  land  in  fee;  to  his 
daughter  Malinda  eighty  acres  of  land  in  fee,  and  to  his 
granddaughter,  Permelia,  $50  in  cash.  He  gave  to  his  widow 
all  his  household  goods  and  kitchen  furniture  for  and  during 
her  life,  and  required  his  son,  William,  to  pay  his  debts.  No 
executor  qualified,  nor  was  any  administrator  with  the  will 
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SDuexed  appointed.  The  widow,  Lucretia,  died  intestate  iu 
July,  1885,  in  possession  of  the  eighty  acres  of  land  de- 
scribed in  the  complaint,  leaving  her  surviving  as  her  sole 
heirs  at  law  her  son,  William ;  her  daughter,  Malinda  Mount ; 
and  her  granddaughter,  Permelia  Graves ;  and  leaving  no 
debts  to  be  paid.  After  the  death  of  the  widow,  William 
sold  the  eighty  acres  of  land  described  in  the  complaint  to 
Martha  Fielder,  who  afterwards  sold  and  conveyed  the  same 
to  John  Johnson,  this  appellant.  After  appellant  bought 
the  land  appellees  brought  this  suit  for  partition,  claiming 
that  Lucretia  had  failed  to  elect  to  take  under  the  will  of 
her  deceased  husband,  and  therefore  as  her  heirs  they  were 
entitled  to  two-thirds  of  one-third  of  the  land. 

The  appellant  filed  an  answer  in  two  paragraphs — one,  a 
general  denial ;  the  second,  an  affirmative  answer,  averring 
that  James  Mclver  died  testate,  devising  the  eighty  acres 
described  in  the  complaint  to  his  widow,  Lucretia  Mclver,  for 
life,  with  remainder  over  to  William  Mclver;  that  Lucretia 
accepted  the  provision  made  for  her  in  the  will,  and  that  after 
the  death  of  Lucretia,  William  sold  and  conveyed  the  eighty 
acres  to  Martha  Fielder,  who,  in  December,  1886,  sold  and 
conveyed  the  same  to  Johnson,  the  appellant. 

Appellant  also  filed  a  cross-complaint  to  quiet  his  title  to 
the  eighty  acres,  and  issues  were  joined  on  the  cross-com- 
plaint. The  venue  was  changed  to  Putnam  county.  There 
was  a  trial,  resulting  in  favor  of  the  appellees.  A  motion 
for  a  new  trial  was  filed  and  overruled.  Exceptions  taken 
to  the  ruling  on  the  motion  present  the  only  error  assigned. 

The  principal  question  discussed  arises  on  the  ruling  of 
the  court  on  the  admission  of  evidence. 

The  appellees  made  their  |}Hma/ac2e  case  by  introducing 
an  admitted  statement  of  facts  showing  that  James  Mclver 
died  testate,  seized  in  fee  of  the  land  described  in  the  com- 
plaint, and  that  he  left  surviving  him  his  widow  Lucretia 
and  the  heirs  hereinbefore  named,  and  that  Lucretia  died  in- 
testate, and  rested  their  case.  There  was  proof  that  no  claim 
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whatever  had  been  filed  against  the  estate  of  Lucretia,  a^d 
the  statement  of  facts  showed  that  one  Hurley  had  been  ap* 
pointed  administrator  of  her  estate. 

The  sixth  paragraph  of  the  agreed  statement  of  facts  is  as 
follows : 

*'  Sixth*  That  Lucretia  Mclver,  widow,  never  received 
her  statutory  allowance  of  five  hundred  dollars  out  of  the  es- 
tate of  her  husband^  James  Mclver^  and  after  her  deaths  on 
the  5th  day  of  January^  1885,  the  plaintiffs  caused  George 
D.  Hurley  to  be  appointed  administrator  of  her  estate  for 
the  purpose  of  procuring  said  statutory  allowance ;  and  that  * 
she  left  no  debts." 

The  appellant  offered  in  evidence  a  certified  transcript 
of  the  complete  record  in  a  case  of  George  D.  Hurley, 
administrator  of  the  estate  of  Lucretia  Mclver^  against 
the  appellees,  the  appellant^  and  William  Mclveri  to  en- 
force the  collection  of  the  statutory  allowance  of  five 
hundred  dollars  against  the  same  eighty  acres  of  land  de- 
scribed in  the  complaint  in  this  action.  To  the  complaint  of 
Hurley,  administrator,  appellant  filed  an  answer,  aver- 
ring the  will  of  James  Mclver,  and  alleging  that  Lucretia, 
the  widow,  had  elected  to  accept  and  take  the  provision 
made  for  her  in  the  will  of  her  deceased  husband.  To  this 
answer  Hurley,  administrator,  filed  a  demurrer,  which  was 
overruled  and  an  appeal  taken,  and  the  judgment  affirmed. 
See  Hurley  v.  Mclver ^  119  Ind.  53.  The  appellees  objected 
to  the  introduction  of  the  record,  and  the  court  sustained 
the  objection  and  excluded  the  evidence,  and  it  is  insisted 
that  such  ruling  is  erroneous.  It  is  contended  by  counsel  for 
appellant  that  the  question  involved  in  this  case  is  as  to 
whether  or  not  the  widow,  Lucretia,  accepted  the  provisions 
of  the  will  of  her  deceased  husband,  and  that  the  same 
question  was  involved  in  the  former  case  of  the  administra- 
tor for  the  recovery  of  the  five  hundred  dollars,  and  that 
such  question  was  adjudicated  in  that  case  in  favor  of  the 
appellant;  that  the  appellees  were  parties  to  the  former  ac- 
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tioQ,  are  bound  by  such  adjudication  and  estopped  from 
again  litigating  the  same  in  this  case. 

The  former  case  was  an  action  by  the  administrator  of  the 
estate  of  Lucretia,  the  widow  of  James  Mclver,  to  recover 
the  five  hundred  dollars  which  it  was  contended  sh^  was  en- 
titled to  by  virtue  of  the  statute,  and  which  had  not  been 
paid  to  her  in  her  lifetime,  and  to  subject  to  sale  for  its  pay- 
ment eighty  acres  of  land  owned  by  James  Mcl^er  in  his 
lifetime.  To  this  action  the  appellant,  Johnson,  who  had 
purchased  the  land,  was  made  a  party  to  answer  as  to  his  in- 
terest. The  appellees  were  made  parties  by  reason  of  being 
the  heirs  of  James  Mclver.  They  were  sued  as  heirs.  They 
were  called  upon  to  set  up  any  defence  they  had  against  the 
right  of  the  administrator  to  sell  the  real  estate.  The  appel- 
lant Johnson  came  into  court  and  answered «the  complaint 
of  the  administrator,  setting  up  a  defence  which  was  held 
valid,  and  recovered  a  final  judgment  in  his  favor.  This  set 
at  rest  the  question  involved  in  the  issues  joined  between  the 
administrator.  Hurley,  and  Johnson,  but  the  appellees,  be- 
ing sued  as  heirs,  were  not  bound  by  questions  presented 
by  Johnson  in  his  answer  to  the  complaint  showing  himself 
to  be  the  owner  of  the  land. 

If  Johnson  desired  to  bind  the  appellees,  who  were  his  co- 
defendants  in  the  former  action,  by  the  adjudication  in  that 
cause,  he  possibly  might  have  done  so  by  filing  a  cross-com- 
plaint, making  them  parties  to  it.  Being  brought  into  court 
by  the  administrator,  as  the  heirs  of  James  Mclver,  to  an- 
swer and  set  up  any  defence  they  might  have  to  the  recovery 
by  the  administrator  of  the  $500,  and  the  subjecting  of  the 
land  to  sale  for  the  payment  of  the  same,  they  were  not 
bound  by  a  defence  that  Johnson  pleaded  to  the  action. 
They  were  not  called  upon  to  join  issue  on  the  facts  alleged 
in  Johnson's  answer,  nor  were  they  called  upon  in  that  ac- 
tion to  either  affirm  or  deny  the  truth  of  the  allegations  of 
the  answer.  The  action  was  not  such  as  to  require  the  join- 
ing of  any  issues  between  Johnson  and  the  appellees ;  hence 
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they  are  not  estopped  by  the  judgment  in  that  case  from  as- 
serting title  to  the  land. 

It  is  a  wellnsettled  doctrine,  that  where  a  party  is  sued  in 
a  particular  capacity,  he  is  only  bound  in  the  capacity  in 
which  he  is  sued.  Craighead  v.  DalUm,  105  Ind.  72,  76, 
and  authorities  there  cited ;  Enoin  v.  Garner^  108  Ind.  488  ; 
Jones  V.  Vert,  121  Ind.  140. 

The  coqrt  did  not  err  in  holding  that  the  record  in  the 
former  case  was  not  proper  evidence. 

It  is  urged  that  the  verdict  is  not  sustained  by  sufficient 
evidence,  but  we  think  there  is  sufficient  evidence  to  sustain 
the  verdict.  It  is  suggested  that  the  court  erred  in  refusing 
to  grant  a  continuance.  We  have  examined  the  question, 
and  do  not  think  there  was  any  error  in  this  ruling. 

Judgment  affirmed,  with   costs. 

Coffey,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Sept.  18, 1891. 
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No.  15,119. 

Reddick  V.  Eeesling. 

Pleading. —  Variance, —  When  Material. — No  variance  between  the  allega- 
tions in  a  pleading  and  the  proof  is  to  be  deemed  material,  unless  it 
has  actually  misled  the  adverse  party,  to  his  prejudice,  in  maintaining 
his  action  or  defence  upon  the  merits.  Whenever  it  is  alleged  that  a 
a  party  has  been  so  misled,  that  fact  must  be  proved  to  the  satisfaction 
of  the  court,  and  it  must  be  shown  in  what  respect  he  has  been  misled. 
See  section  391,  R.  S.  1881. 

Res  Adjudicata.— i'VnTier  Actimi. — Estoppel— Burden  of  IVoo/.— Where 
there  has  been  an  action  between  the  same  parties,  and  it  is  claimed 
that  the  former  action  is  a  bar  to  the  present  action,  the  question  as  to 
whether  the  cause  of  action  set  up  in  the  complaint  in  the  second  ac* 
tion  was  or  was  not  compromised  and  settled  is  an  open  question  to  be 
tried  by  the  court,  in  the  absence  of  evidence  showing  a  judgment 
estopping  the  plaintiff  from  prosecuting  the  second  action,  with  the 
burden  of  that  issue  on  the  defendant. 
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Sajce. — Special  Finding. — Party  vfith  Burden  qf  lJuue,-^FaUure  to  Find  for, — 
Effed  of, — Where  the  special  findiDg  does  not  show  that  the  claim  in 
suit  was  settled  and  compromised  between  the  parties,  it  must  be  as* 
sumed  that  no  such  settlement  and  compromise  was  made.  A  failure 
to  find  for  a  partj  having  the  burden  of  an  issue  is  equivalent  to  a 
finding  against  him. 

Same. — Diamissal  <^  Suit. — Institution  of  Second  Suit, — Beium  of  Qomdwa- 
lion  Received  for  Dismissal. —  When  Unnecessary. — Where  a  suit  was  insti- 
tuted between  the  same  parties  and  concerning  the  same  subject-matter, 
and  a  sum  of  money  was  paid  by  the  defendant  to  the  plaintiff,  as  a 
consideration  for  the  dismissal  of  said  suit,  but  was  not  received  by  the 
plaintiff  in  compromise  and  settlement  of  the  matters  in  issue,  it  was 
not  necessary  for  the  plaintiff  to  return  the  money  before  instituting 
a  second  action. 

WiTNEas.  —  Incompetency  of  Surviving  Party  to  a  Contract. —  Where  the 
plaintiff  stands  as  the  representative  of  her  mother,  deceased,  one  of 
the  contracting  parties,  the  defendant,  the  other  contracting  party,  is 
not  a  competent  witness  to  testify  as  to  matters  which  occurred  be- 
tween him  and  the  defendant  during  her  lifetime,  concerning  the  con* 
tract  in  dispute. 

AcnoN. — In  Whose  Name  may  be  Brought. — A  person  for  whose  benefit  a 
contract  was  made,  may,  in  equity,  maintain  an  action  thereon  in  his 
own  name. 

Jury. — Case  Triable  by  Chwri, — Refusal  to  Beguire  Special  Verdict. — Submis' 
sion  of  Interrog(Uories,'--Instruetions  to  Jury. — In  a  case  where  no  right  of 
trial  by  jury  exists,  error  can  not  be  predicated  upon  the  refusal  of  the 
court  to  Require  the  jury  to  return  a  special  verdict,  or  in  refusing  to 
submit  certain  interrogatories  to  the  jury,  and  in  giving,  and  refusing, 
certain  instructions.  The  statute,  in  reference  to  special  verdicts,  ap- 
plies to  cases  triable  by  jury,  and  is  not  applicable  to  a  case  triable  by 
the  court  alone.  So  the  rules  and  restrictions  under  which  he  will 
submit  a  question,  as  well  as  the  instructions  as  to  the  manner  of  an- 
swering the  same,  are  in  his  discretion. 

SPECiAii  Fdjdino. — IrUermediate  Errors. —  When  Jvdgment  not  Beversed  for. 
— Where  the  merits  of  a  controversy  are  to  be  determined  by  the  special 
finding  of  facts  in  the  cause,  the  judgment  of  the  court  t>elow  will  not 
be  reversed  on  account  of  intermediate  errors. 

From  the  Henry  Circuit  Court. 

i.  P.  Newby  and  M.  E.  Forkner,  for  appellant. 

J,  H.  MelleUf  J.  Brown  and  W.  A,  Brovm,  for  appellee. 

CoFFETy  C.  J. — The  complaint  in  this  case  alleges,  among 
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other  things,  that  Lucinda  Reddicki  who  was  the  wife  of  the 
appellant,  died  in  the  year  1876,  leaving  her  husband  and 
the  appellee,  an  only  child,  as  her  only  heirs  at  law ;  that 
said  Lucinda,  during  her  lifetime,  delivered  to  the  appellant 
eighteen  hundred  dollars  in  trust  for  the  appellee,  which  he 
agreed  to  pay  over  to  her,  with  the  legal  interest  thereon, 
when  she  should  be  competent  to  receive  and  receipt  for  the 
same ;  that  the  appellee  became  twenty-one  years  of  age  in 
1885,  and  demanded  of  the  appellant  a  settlement  of  said 
trust,  and  the  payment  of  said  money  to  her,  which  was  re- 
fused. 

The  appellant  filed  an  answer  to  this  complaint,  consist^ 
ing  of  seven  paragraphs. 

The  seventh  paragraph  of  the  answer  averred,  generally, 
that  in  October,  1888,  a  suit  was  pending  in  the  Henry 
Circuit  Court  between  the  parties  to  this  suit,  involving  the 
identical  claim  now  in  controversy;  that  on  the  6th  day  of 
October,  1888,  the  parties  compromised  and  settled  said 
claim ;  that  by  the  terms  of  said  compromise  the  defendant 
in  this  suit  agreed  to  pay  the  plaintiff  the  sum  of  twenty- 
five  dollars,  and  to  give  her  a  horse  of  the  value  of  one 
hundred  and  twenty-five  dollars  in  full  settlement  of  said 
claim ;  that  said  settlement  and  compromise  were  fully  com- 
plied with,  and  the  suit  dismissed  under  a  written  agreement, 
executed  by  the  plaintiff,  that  she  would  not  renew  the  same. 

To  this  answer  the  court  sustained  a  demurrer,  where- 
upon the  appellant  asked  and  obtained  leave  to  file  an  addi- 
tional answer.  He  then  filed  additional  eighth  and  ninth 
paragraphs  of  answer,  which  do  not  differ  materially  from 
the  above  seventh  paragraph,  except  that  the  eighth  states 
more  fully  the  terms  of  the  alleged  compromise  and  settle- 
ment of  the  claim  in  suit. 

To  these  liast  answers  the  appellee  replied  that  the  com- 
promise and  agreement  to  dismiss  were  obtained  by  fraud, 
in  the  absence  of  her  attorney,  setting  out  the  facts,  and 


MAY  TERM,  1891.  131 

Reddick  v.  Keesling. 

alleging  that  she  had  not  received  anything  under  the  terms 
of  said  compromise. 

The  cause  was  tried  by  the  court,  which  referred  certain 
questions  of  fact  to  a  jury.  Upon  a  return  of  the  answers 
of  the  jury  to  the  questions  of  fact  referred  to  it,  the  court, 
upon  proper  request,  made  a  special  finding  of  facts  in  the 
case,  and  stated  its  conclusions  of  law  thereon. 

Among  other  things,  it  appears  from  the  special  finding 
of  facts  that  the  appellee  is  the  only  child  of  the  appellant 
and  Lucinda  Reddick,  deceased. 

Lucinda  died  in  the  year  1876.  In  the  year  1872  she  re- 
ceived from  her  father's  estate  the  sum  of  seventeen  hundred 
and  eighty  dollars,  six  hundred  dollars  of  which  was  cash, 
and  the  remaining  eleven  hundred  and  eighty  dollars  was 
paid  her  in  notes,  which  had,  prior  to  that  time,  been  ex- 
ecuted by  the  appellant  to  the  father  of  the  said  Lucinda. 
She  paid  over  the  money  to  her  husband,  the  appellant,  and 
delivered  up  to  him  the  notes,  with  the  agreement  that  he 
should  pay  over  to  the  appellee  the  sum  of  eleven  hundred 
and  eighty  dollars  when  she  became  competent  to  receive  and 
receipt  for  the  same.  At  the  time  of  her  mother's  death  the 
appellee  was  about  ten  years  of  age. 

In  the  year  1888  the  appellee  instituted  an  action  in  the 
Henry  Circuit  Court  against  the  appellant  on  the  claim  in- 
volved in  this  suit,  but  before  the  same  was  called  for  trial 
she  procured  Alexander  Herkless  to  call  upon  the  appellant 
and  agree  with  him  that  she  would  dismiss  the  suit  if  he 
would  pay  the  costs.  Pursuant  to  such  agreement  the  ap- 
pellant paid  twenty  dollars.  The  money  was  applied  to  the 
payment  of  costs  and  to  fees  due  the  appellee's  attorneys, 
and  the  suit  was  accordingly  dismissed. 

At  the  time  the  money  was  paid  the  appellant  caused  the 
following  agreement  to  be  prepared,  viz. :  "  Oct.  6th,  1888. 
*  *  We  agree  to  withdraw  the  suit  now  pending  at  New 
Castle  between  Jessie  R.  Keesling  and  Fremont  Keesling 
and  William  Reddick  for  the  present  and  in  all  future,"  and 
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sent  the  same  to  the  appellee,  with  directions  to  say  that  if 
she  would  sign  it  and  return  it  to  him  he  would  give  her  a 
horse.  She  did  sign  it,  and  returned  it  by  mail,  but  she 
never  received  or  accepted  the  horse.  It  was  signed  after 
the  suit  was  dismissed.  The  instrument  was  not  intended 
by  the  appellee  as  a  settlement  of  the  claim  now  in  suit. 
Before  the  commencement  of  this  suit  the  appellee  demanded 
of  the  appellant  the  money  for  which  she  sues. 

That  the  appellee  could  njaintain  an  action  in  her  own 
name  to  recover  the  money  left  with  the  appellant  by  her 
mother  to  be  paid  over  to  her  is  too  firmly  settled  by  au- 
thority to  need  discussion.  It  is  contended  by  the  appellant, 
however,  without  denying  this  legal  principle,  that  certain 
errors  occurred  during  the  progress  of  the  cause  which  pre- 
vented him  from  having  a  fair  trial. 

We  will  consider  the  alleged  errors  upon  which  the  appel- 
lant relies  for  a  reversal  of  the  judgment  in  the  order  in 
which  they  are  pi^esented  by  his  counsel  in  their  able  brief 
in  the  cause. 

First.  It  is  insisted  that  the  finding  of  the  court  is  not 
sustained  by  the  evidence  in  the  cause.  It  is  contended, 
Jirstf  that  there  is  no  proof  that  any  money  was  left  in  the 
hands  of  the  appellant  by  the  mother  of  the  appellee  in  trust 
for  the  latter ;  and,  second,  that  there  is  a  material  variance 
between  the  allegations  in  the  complaint  and  the  evidence 
in  the  cause.  • 

The  evidence  tends  to  show  that  the  mother  of  the  appel- 
lee received  as  her  distributive  share  of  her  fathei'^s  estate 
about  eighteen  hundred  dollars.  Of  this  sum  the  appellant 
received  eleven  hundred  and  eighty  dollars  by  way  of  the 
payment  of  a  note  due  from  him  to  the  estate.  The  evidence 
ftirther  tends  to  show  that  appellant  repeatedly  acknowledged 
a  liability  to  the  appellee  on  account  of  this  money,  said  he 
was  keeping  it  for  her,  and  promised  to  settle  with  her  when 
he  could  sell  his  farm. 

From  these  facts  the  conclusion  that  he  held  the  money  in 
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trust  for  the  appellee  is  not  wholly  unwarranted.  There  is 
some  evidence  tending  to  support  the  finding  of  the  oourt^ 
and  under  the  well  known  rules  we  are  not  at  liberty  to  inter- 
fere with  such  finding. 

It  is  urged  by  the  appellant  that  the  evidence  tends  to 
show  that  there  was  no  money  left  in  the  hands  of  the  ap- 
pellanty  but  that  if  anything  was  left  with  him  it  was  a 
promissory  note,  and  proof  that  a  promissory  note  was  left 
with  him  does  not  support  the  allegation  that  it  was  money. 

The  court  was  authorized  to  find  from  the  evidence  in  the 
cause  that  the  appellee's  mother  paid  a  note  due  from  the  ap- 
pellant to  her  father's  estate  and  surrendered  the  note  to 
him.  If  so^  it  may  well  be  said  that  she  left  the  money  due 
on  the  note  in  the  hands  of  the  appellant.  At  least  the  vari- 
ance, if  any  existed,  was  not  material. 

Section  391, R.  S.  1881,  provides  that  "No  variance  between 
the  allegations  in  a  pleading  and  the  proof  is  to  be  deemed 
material,  unless  it  have  actually  misled  th^  adverse  party,  to 
his  prejudice,  in  maintaining  his  action  or  defence  upon  the 
merits.  Whenever  it  is  alleged  that  a  party  has  been  so 
misled,  that  fact  must  be  proved  to  the  satisfaction  of  the 
court,  and  it  must  be  shown  in  what  respect  he  has  been  mis- 
led ;  and  thereupon  the  court  may  order  the  pleading  to  be 
amended  on  such  terms  as  may  be  just/' 

It  is  not  claimed  that  the  appellant  was  in  any  way  mis- 
led by  the  alleged  variance  in  this  cause,  or  that  he  was 
prejudiced  in  his  defence,  and  under  the  terms  of  the  statute 
such  variance,  assuming  that  it  exists,  must  be  held  to  be 
immaterial.     Aakton  v.  Shepherd,  120  Ind.  69. 

Second.  It  is  contended  by  the  appellant  that  the  court 
erred  in  its  conclusions  of  law  upon  the  facts  as  stated  in 
the  special  finding. 

'  In  this  connection  it  is  contended, ^r8f,  that  the  dismissal 
of  the  action  pending  in  the  Henry  Circuit  Court  between 
the  parties  to  this  suit,  by  agreement,  is  a  bar  to  another  ac- 
tion for  the  same  cause ;  and,  second,  that  in  no  event  could 
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the  appellee  maintain  an  action  without  first  tendering  back 
to  the  appellant  the  twenty  dollars  paid  on  the  agreement  to 
dismiss  the  action  then  pending. 

The  weight  of  authority  seems  to  support  the  position 
that  the  dismissal  of  an  action  pending,  by  agreement,  fol* 
lowed  by  a  judgment  of  the  court,  is  a  bar  to  another  action 
for  the  same  cause,  unless  the  judgment  is  modified  by  some 
statement  in  the  judgment  itself.  It  is  virtually  an  acknowl- 
edgment by  the  plaintiff,  in  open  court,  that  he  has  no 
further  cause  of  action  against  the  defendant.  Black  Judg- 
ments, section  706;  Freeman  Judgments  (3d  ed.),secfion  262. 

In  such  cases  it  is  the  judgment  of  the  court  that  bars  the 
right,  creating  an  estoppel  by  record. 

In  this  case  we  are  not  advised  of  the  nature  of  the  judg- 
ment rendered  by  the  court  on  the  dismissal  of  the  former 
action  between  these  parties.  The  judgment  may  be  one,  so 
far  as  we  can  ascertain  from  the  record  before  us,  showing  a 
dismissal  by  the  plaintifi*  without  any  agreement.  Indeed, 
it  is  disclosed  by  the  evidence  in  the  cause  that  the  action 
was  dismissed  by  the  plaintiff  in  vacation  under  our  statute 
authorizing  such  dismissals. 

Without  the  record  before  us,  or  some  finding  disclosing 
its  contents,  we  can  not  say  that  it  estops  the  appellee  from 
prosecuting  this  action.  In  the  absenceof  a  judgment  estop- 
ping the  appellee  from  prosecuting  this  action,  the  question 
as  to  whether  the  cause  of  action  set  up  in  the  complaint  in 
this  case  was,  or  was  not,  compromised  and  settled,  was,  on 
the  trial,  an  open  question  of  fact,  to  be  tried  by  the  court, 
with  the  burden  of  that  issue  on  the  appellant.  As  the 
special  finding  does  not  show  that  the  claim  in  suit  was  set-- 
tled  and  compromised  between  the  parties,  we  must  assume 
that  no  such  settlement  and  compromise  was  made.  A  fail- 
ure to  find  for  a  party  having  the  burden  of  an  issue  is* 
equivalent  to  a  finding  against  him.  Talburt  v.  Berkshire 
L.  Ins.  Co.,  80  Ind.  434  ;  Hunt  v.  Blanton,  89  Ind.  38 ;  8tix 
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V.  Sadler^  109  Ind.  254;  Sinkei'y  Dams  &  Co.  v.  Green,  113 
Ind.  264;  Meeker  v.  Shanks,  112  Ind.  207. 

If  the  payment  of  the  twenty  dollars  mentioned  in  the 
finding  was  not  made  on  settlement  of  the  claim  in  suit,  but 
was  paid  as  a  consideration  of  the  termination  of  their  suit 
then  pending,  as  contended  by  the  appellee,  it  was  not  neces- 
sary to  return  it  before  the  commencement  of  this  action. 
The  appellant  received  all  he  contracted  for. 

Third.  It  is  contended  by  the  appellant  that  the  court 
erred  in  refusing  to  allow  him  to  testify  to  matters  that  oc* 
curred  between  him  and  his  wife,  Lucinda,  prior  to  the  time 
of  her  death. 

■ 

It  is  contended  by  the  appellant  that,  inasmuch  as  the 
appellee  does  not  sue  as  heir,  but  seeks  to  avail  herself 
of  a  contract  made  with  her  ancestor,  for  her  benefit,  the 
statute  does  not  exclude  him  from  testifying  in  the  cause, 
and  that  he  had  the  legal  right  to  testify  to  all  that  occurred 
between  him  and  his  wife  in  relation  to  the  money  which 
the  appellee  seeks  to  recover  in  this  action. 

To  solve  the  question  here  presented  it  is  necessary  to  in- 
quire into  the  relation  sustained  by  the  appellee  to  the  con- 
tract set  up  in  the  complaint.  At  law  the  appellee  could  not 
maintain  this  action,  because  there  is  no  privity.  Salmon  v. 
Brown,  6  Blackf.  347 ;  Farlow  v.  Kemp,  7  Blackf.  544 ; 
Britzdl  V.  Fryberger,  2  Ind.  176;  Conklin  v.  Smith,  7  Ind. 
107. 

But  equity  subrogates  the  appellee  to  the  rights  of  her 
mother  in  the  contract  made  with  the  appellant,  and  it  has 
always  been  the  rule  that  the  person  for  whose  benefit  a  con- 
tract was  made  might,  in  equity,  maintain  an  action  thereon 
in  his  own  name.     Miller  v.  Billingsly,  41  Ind.  489. 

The  appellee,  therefore,  stands  as  the  representative  of  her 
mother,  seeking  to  enforce  a  contract  made  with  the  mother 
for  her  benefit. 

The  true  interpretation  of  our  statute  upon  the  subject  of 
the  competency  of  witnesses,  was  rendered  in  the  case  of 


136  SUPREME  COURT  OF  INDIANA, 

Beddick  v,  Keesling. 

Taylor  v.  IhAesterberg,  109  Ind.  165,  in  which  the  court 
said :  ^'  The  true  spirit  of  the  statute  seems  to  be,  that 
when  a  party  to  a  subject-matter  or  contract,  in  action, 
is  dead,  and  his  rights  in  the  thing  or  contract  have  passed 
to  another  who  represents  him  in  the  action  or  proceeding 
which  involves  such  contract  or  subject-matter,  to  which  the 
deceased  was  a  party,  the  surviving  party  to  that  subject 
shall  not  testify  to  matters  occurring  during  the  lifetime  of 
the  decedent." 

As  the  mouth  of  the  mother,  one  of  the  contracting  par- 
ties, was  closed  by  death,  we  think  the  law  closed  the  mouth 
of  the  father,  the  other  contracting  party,  and  that  the  court 
did  not  err  in  refusing  to  allow  him  to  testify  regarding  the 
matters  to  which  he  was  offered  as  a  witness. 

Fourth.  It  is  contended  by  the  appellant  that  the  court 
erred  in  refusing  to  require  the  jury  to  return  a  special  ver- 
dict, in  refusing  to  submit  certain  interrogatories  to  the  jury, 
and  in  giving,  and  refusing,  certain  instructions. 

In  a  case  like  this,  where  no  right  of  trial  by  jury  exists, 
these  are  matters  of  which  error  can  not  be  predicated.  A 
jury  is  called  in  such  cases,  in  the  discretion  of  the  judge,  to 
advise  him  upon  questions  of  fact.  The  statute,  upon  the  sub- 
ject of  special  verdicts,  applies  to  cases  triable  by  jury,  and 
is  not  applicable  to  a  case  triable  by  the  court  alone. 

The  finding  of  a  jury  upon  controverted  questions  of  fact 
would  no  doubt  have  great  weight  with  the  court,  but  it 
may,  nevertheless,  wholly  ignore  any  finding  the  jury  may 
make.  The  judge  must  ultimately  determine  for  himself 
all  the  questions  of  fact  in  the  case.  He  may  submit  one  or 
more  questions  of  fact  to  the  jury  for  his  information,  but 
what  questions  he  will  submit  must,  of  necessity,  be  deter- 
mined by  himself.  So  the  rules  and  restrictions  under  which 
he  will  submit  a  question,  as  well  as  the  instructions  as  to 
the  manner  of  answering  the  same,  are  in  his  discretion  ;  he 
alone  being  responsible  for  the  correct  determination  of  the 
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questions  of  law  and  fact  apon  the  final  hearing  of  the  cause. 
Sheets  v.  Bray,  125  lud.  33. 

Fifth,  It  is  finally  contended  that  the  court  erred  in  sus- 
taining the  appellee's  demurrer  to  the  seventh  paragraph  of 
the  appellant's  answer^  and  in  overruling  the  appellant's  de- 
murrer to  the  second  paragraph  of  the  appellee's  reply.  • 

We  have  not  found  it  necessary  to  examine  into  the  ques- 
tion as  to  whether  the  court  erred  in  these  rulings.  All  the 
evidence  which  could  have  been  admitted  under  the  seventh 
paragraph  of  the  answer,  to  which  the  court  sustained  a  de- 
murrer, was  admissible  under  the  eighth  and  ninth  para- 
graphs of  answer  subsequently  filed  by  the  appellant.  But  it 
is  shown  by  the  special  finding  of  facts  that  neither  of  these 
answers,  nor  the  reply  in  question,  is  true  in  fact. 

The  merits  of  the  controversy  are  to  be  determined  by  the 
special  finding  of  facts  in  the  cause,  and  in  such  cases  the 
judgment  of  the  court  below  will  not  be  reversed  on  account 
of  intermediate  errors.  Martin  v.  Caubh,  72  Ind.  67 ;  State, 
ex  rel.,  v.  Vogel^  117  Ind.  188. 

Some  other  questions  of  minor  importance  in  the  case  have 
been  discussed  by  counsel,  which  need  not  be  set  out  here. 
It  is  sufficient  to  say  that  we  have  given  them  a  careful  con* 
sideration,  and  find  in  them  no  error. 

Judgment  affirmed. 
Filed  Sept.  18, 1891. 


♦^ 
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Plxadino. — Sufficiency  of  Answer, — Reply, — The  Supreme  Court  will  not 
look  beyond  the  allegations  of  an  answer,  to  the  reply,  for  the  purpose  of 
determining  its  sufficiency. 

Same. — Exhibits, —  When  Part  of  Pleading. — Exhibits  are  to  be  considered 
as  a  part  of  a  pleading  only  in  cases  where  they  are  copies  of  the  instru- 
ment upon  which  the  pleading  is  founded. 
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Practice. — Assignment  of  Error. — Failure  to  Make  Specific  Objection. — Where 
it  is  assigned  as  error  that  the  coart  erred  in  rendering  judgment  upon 
a  demurrer,  but  no  specific  objection  was  made  thereto,  and  no  excep- 
tion was  taken,  tlie  judgment  will  not  be  disturbed. 

From  the  Miami  Circuit  Court. 

J",  if.  Brovm,  N.  N.  Antrim  and  J.  i.  Farrar,  for  appel- 
lant. 

jR.  P.  Effinger,  (7.  A.  Cole  and  8.  T.  McConndl,  for  appel- 
lees. 

Elliott,  J.— The  appellant  alleges  in  his  complaint  that 
by  a  contract  in  writing  the  appellees  sold  to  him  a  large 
number  of  growing  trees ;  that  he  cut  down  the  trees  and 
sawed  them  into  logs  and  cordwood;  that,  after  this  was 
done  by  him,  the  appellees  seized  the  logs  and  cordwood  and 
converted  them  to  their  own  use. 

The  appellant  has  not  made  good  any  point  on  the  answers 
pleading  a  former  recovery,  for  no  specific  defects  are  desig- 
nated. We  can  not  say  that  the  answers  are  bad,  for,  while 
they  are  not  well  drawn,  they  are  sufficient  in  substance  to 
require  us  to  uphold  the  judgment  of  the  trial  court.  In  dis- 
cussing the  sufficiency  of  the  answers  counsel  refer  us  to  ex- 
hibits filed  with  the  reply,  but  we  can  not  look  beyond  the 
allegations  of  the  answers  for  the  purpose  of  determining 
their  sufficiency.  If,  however,  it  were  true  that  we  could 
look  beyond  the  answers,  to  the  reply,  we  could  not  regard 
the  exhibits,  for  they  are  not  parts  o,f  the  pleading.  It  has 
been  often  decided  that  exhibits  are  only  to  be  considered  as 
a  part  of  a  pleading  in  cases  where  they  are  copies  of  the  in- 
strument upon  which  the  pleading  is  founded. 

It  is  specified  in  the  assignment  of  errors  that  the  court 
erred  *'in  rendering  judgment  for  the  defendants  on  the  de- 
murrer to  the  second  paragraph  of  the  reply.''  "Waiving  a 
decision  of  the  question  whether  this  is  a  proper  specification 
of  error,  we  hold  against  the  appellant,  for  the  reason  that 
there  was  no  specific  objection  to  the  judgment,  nor  was  there 
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any  exception.  If  the  specification  had  been  upon  the  rul- 
ing on  the  demurrer  to  the  reply  a  very  different  question 
would  be  presented. 

Judgment  affirmed. 

Filed  Sept.  24, 1891. 
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Judgment. — D^eetive  Summona. — ColUiieral  AUaek, — A.  judgment  upon  a 

complaint  against   Wedty  W.  Hilton  and Hilton,  where  summons 

is  served  hj  notice  of  publication  addressed  to  Wesley  W.  Hilton  and 

Hilton  (whose  first  name  is  alleged  to  be  unknown),  is  not  binding 

upon  William  W.  Hilton  and  Cora  B.  Hilton,  and  may  be  collaterally 
attacked. 

Pabtition. — AUionfor. — Tax  Lien  Hdd  by  Oo'Tenant. — NeeeswUy  of  Tender, 
— ^The  owner  of  an  undivided  interest  in  land  may  maintain  an  action 
for  partition  against  his  co-tenant  in  common,  notwithstanding  the  ten- 
ant in  common  holds  a  valid  tax  lien  upon  such  undivided  interest.  The 
lien  in  such  cases  attaches  to  the  part  set  off  to  the  lien  debtor  when 
partition  is  complete,  and  in  such  a  case  no  tender  of  the  amount  of 
the  lien  is  necessary. 

Same. — Aaion  for. — Joinder  wUk  Action  to  Quiet  Title. — Tax  Lien. — Decree. 
— Praetiee. — Plaintiff  in  a  suit  for  partition  against  the  holder  of  a  tax 
lien  joined  in  the  same  suit  a  cause  of  action  to  quiet  title  to  the 
same  land,  but  made  no  tender  of  the  amount  necessary  to  dis- 
charge the  tax  lien,  as  required  in  an  action  to  quiet  title  against  the 
holder  of  a  tax  lien.  The  court  found  that  the  plaintiff  was  the  owner 
in  fee  of  the  undivided  two-thirds  of  the  land,  and  tenant  in  common 
with  the  defendant,  who  was  the  owner  in  fee  of  the  remaining  one- 
third,  but  that  plaintiff's  interest  was  subject  to  a  valid  tax  lien  in 
favor  of  the  defendant.  The  court  awarded  plaintiff  partition,  but 
did  not  quiet  plaintiff's  title,  holding  that  the  lien  attached  to  the  sev- 
ered interest,  and  providing  by  the  decree  for  its  satisfaction  from  the 
partition  sale  ordered. 

Heldf  proper  proceeding. 

Taxes. — Tax  Sale. — Redemption. — Pereona  Under  Dieability. — Penalty  and 
Interest. — Statute.— Under  section  208  of  the  general  tax  law  of  1872  (1 
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Davis  Stat.  121),  all  persons  might  redeem  within  two  years  after  the 
sale  on  the  payment  of  fifiy  per  cent,  penalty  and  six  percent,  interest. 
Under  the  tax  law  of  1872,  where  the  delinquent  was  an  infant  when 
the  tax  sale  was  made,  he  was  properly  ciiargeable  with  fifty  per  cent, 
penalty  and  six  per  cent,  interest  from  the  dhte  of  each  paymeut.  By 
section  210  of  the  statute,  extending  the  time  for  redemption  to  two 
years  after  the  disability  was  removed,  it  is  intended  that  persons  under 
disability  may,  within  that  time,  redeem  on  the  same  terms  as  other  per- 
sons were  allowed  to  redeem  before  the  expiration  of  the  two  years. 

Same. — Payment  of  OUy  Taxes  to  Protect  Lien. — Penalty  and  Interest, — By  sec- 
tion 251  of  the  general  tax  law  of  1872  (1  Davis  Stat.  127)  the  holder 
of  a  lien  on  lands  was  authorized  to  pay  taxes  on  such  lands,  and  by 
the  act  of  March  11th,  1875  (1  Davis  Stat.,  p.  338),  this  provision  also 
became  applicable  to  city  taxes.  The  purchaser  at  a  sale  for  State  and 
county  taxes,  who  pays  city  taxes  to  protect  his  lien,  is  entitled  to  the 
same  penalty  and  interest  on  them  as  on  the  State  and  county  taxes. 

Sabie. — Proper  Parties, — Propeiiy  not  Divisible. — Sak. — In  a  suit  for  parti- 
tion of  land  in  this  State,  all  persons  holding  liens  or  claims  upon  it 
are  proper  parties,  and  the  court  has  power  to  hear  and  adjust  all  the 
equities  between  them;  and  when  the  property  is  not  divisible,  to  order 
a  sale  and  distribution  of  the  proceeds  according  to  the  rights  of  the 
several  parties,  and  a  party  holding  either  a  legal  or  an  equitable  title 
may  institute  the  proceedings. 

Tenants  in  Common.— Tax  Lien, — Rents. — Accfmnting. — One  who  has  a  tax 
lien  on  land  owned  by  him  and  another  as  co-tenants,  must  account  Uy 
his  co-tenant  for  rents  received  from  renting  the  property. 

From  the  MarioD  Superior  Court. 

H.  J,  Milligan,  for  appellant. 
R.  0,  Hawkins  J  for  appellees. 

McBride,  J. — This  was  a  suit  for  the  partition  of  land. 
There  was  a  trial  by  the  court,  a  special  finding  of  facts,  and 
conclusions  of  law  stated  thereon. 

The  case  comes  to  us  on  exceptions  to  the  conclusions  of 
law.  The  facts,  as  found  by  the  court,  are  substantially  as 
follows : 

In  the  fall  of  1868  one  Mary  J.  Hilton  died  intestate  in 
the  city  of  Indianapolis,  seized  in  fee  simple  of  certain  real 
estate  in  that  city — the  property  in  controversy  herein.  She 
left  surviving  her  as  her  sole  heirs,  her  husband,  William  W. 
Hilton,  and  an  infant  daughter,  Cora  B.  Hilton,  who  wa» 
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boru  July  12th,  1865.  The  daughter,  on  the  21st  day  of 
April,  1886,  intermarried  with  one  Simeon  Dickson,  and  she 
and  her  husband  are  the  appellees  in  this  case. 

In  the  year  1875  said  William  W.  Hilton,  with  his  said  in- 
fant daughter,  removed  to  the  State  of  Illinois,  where  they 
have  ever  since  resided,  and  still  reside. 

The  county  and  State  taxes  on  said  real  estate  for  the  years 
1873  and  1874  were  allowed  to  become  delinquent,  and  in  Feb- 
ruary, 1875,  the  property  was  offered  for  sale  at  public  sale  to 
pay  the  same.  It  did  not  sell,  and,  July  31st,  1875,  the  auditor 
of  Marion  county  sold  it  at  private  sale  to  one  Frank  Mc- 
Whinney  for  $44.97,  the  amount  of  the  taxes.  McWhinney 
afterward  paid  the  county  and  State  taxes  for  the  years  1875 
and  1876,  amounting  to  $12.80  and  $12.85  respectively;  and, 
there  being  no  redemption  from  the  sale,  the  auditor  made 
him  a  deed  on  the  12th  day  of  February,  1877. 

August  12th,  1879,  the  city  taxes  on  the  property  being 
delinquent  in  the  sum  of  $257.84,  the  city  treasurer  sold  it 
to  McWhinney  at  private  sale  for  that  sum,  and  gave  him  a 
certificate  of  purchase. 

September  5th,  1879,  McWhinney  commenced  suit  in  the 
superior  court  of  Marion  county  to  quiet  his  title  to  the  prop- 
erty, inaking  defendants  thereto  Wesley  W.  Hilton, 

Hilton  (whose  first  name  he  alleged  was  unknown),  Henry 
H.  Moore  and  Emeline  Moore.  No  process  was  ever  served 
in  said  cause  on  either  William  W.  Hilton,  or  on  the  appel- 
lee Cora  B.  Dickson,  nee  Hilton,  nor  did  either  of  them  ever 
appear  to  said  action  either  in  person  or  by  attorney. 

An  affidavit  was  filed  in  the  following  words  : 
^* State  of  Indiana,  Marion  County,  as. : 

"  Frank  McWhinney  vs.  Wesley  W.  Hilton, Hil- 
ton, Henry  Moore, Moore,  his  wife. 

"  The  undesigned,  being  duly  sworn,  upon  his  oath  says 
that  he  has  been  informed  by  Mr.  Samuel  Showalter,  who 
says  he  is  the  agent  for  Wesley  W.  Hilton  and Hil- 
ton (whose  first  name  is  unknown  to  this  affiant),  and  that 
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he,  Showalter,  is  their  agent  for  the  purpose  of  renting  and 
collecting  rent  of  lot  forty  (40)  in  out-lot  one  hundred  and 
sixty-one,  in  Indianapolis,  Marion  county,  Indiana,  and  also 
informed  affiant  that  said  Hiltons  bdth  are  non-residents  of 
the  State  of  Indiana,  and  have  their  residence  in  the  State 
of  Illinois.  Wherefore  they  can  not  be  served  with  sum- 
mons in  the  Slate  of  Indiana,  as  the  affiant  verily  believes. 

"  J.  T.  Lecklid£B. 

^*  Subscribed  and  sworn  to  before  me  this  5th  day  of  Sep- 
tember, 1879.  Daniel  M.  Bansdell,  Clerk." 

On  this  affidavit  there  was  publication  of  notice  as  to 
Wesley  W.  Hilton  and Hilton. 

The  case  came  on  for  hearing  at  the  November  term,  1879^ 
of  the  court,  and  was  tried  by  the  court  without  a  jury. 
There  was  a  finding  of  publication  of  notice  as  to  the  Hil- 
tons, and  a  default  of  Wesley  W.  Hilton.     A  guardian. ac? 

litem  was  appointed  for :—  Hilton,  and  Moore  and  wife 

appeared  and  answered.  The  guardian  ad  litem  filed  an  an- 
swer for Hilton. 

The  court  made  a  general  finding  that  the  tax  deed  and 
tax  certificate  were  insufficient  to  carry  title,  but  were  suf- 
ficient to,  and  did,  give  McWhinney  a  lien  on  the  premises 
for  all  taxes  and  charges  thereon  paid  by  him,  amounting  to 
$491.65,  including  penalty  and  interest,  which  sum  he  was 

entitled  to  recover,  and  that Hilton  was  the  owner  in 

fee  simple  of  the  undivided  two-thirds  of  the  property,  sub- 
ject to  its  share  of  said  $496.65,  and  that  Henry  H.  Moore 
was  the  owner  of  the  undivided  one-third  of  the  property, 
subject  to  its  share  of  said  sum. 

The  court  thereupon  ordered  said Hilton  and  said 

Moore  to  pay  said  sum  into  court  within  twenty  days,  to- 
gether with  all  costs  in  the  case,  for  the  use  of  McWhinney. 

There  was  a  further  decree  foreclosing  the  lien,  and  order- 
ing that  in  default  of  such  payment  the  premises  be  sold 
by  the  sheriff  of  Marion  county  as  on  execution,  without  re- 
lief from  valuation  or  appraisement  laws,  and  without  right 
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of  redemption^  and  that  on  such  sale  being  made  a  deed  or 
deeds  be  at  once  executed  to  the  purchaser,  or  purchasers. 
The  decree  was  rendered  December  20th,  1879,  and  on  the 
24th  day  of  January,  1880,  the  property  was  sold  by  the 
sheriff.  Moore  bought  the  undivided  one-third  for  $182.23, 
and  McWhinney  bought  the  undivided  two-thirds  for 
1364.46.  On  the  same  date  Moore  conveyed  bis  interest  to 
McWhinney. 

Januai731st,  1880,  McWhinney  and  wife  conveyed  to  one 
Lindley  Vinton,  and  Vinton  and  wife  conveyed  to  the  ap- 
pellant on  the  4th  day  of  November,  1881.  Since  that  date 
the  appellant  has  been  in  possession,  claiming  to  be  the 
owner  of  the  entire  premises. 

During  that  time  he  has  collected  rents  amounting  to  $6 74, 
and  has  paid  for  taxes  and  repairs  upon  the  property  |225, 
of  which  $93.96^  was  for  repairs,  and  $131.05  was  for  taxes. 
McWhinney  also  paid  the  following  additional  taxes :  City 
taxes,  1879,  J9.60;  1880,  $13.60,  and  1881,  12.35;  county 
taxes,  J879,  $7.20;  1880,  $7.84. 

The  court  also  found  that  the  premises  were  indivisible 
without  injury  to  the  owners. 

The  court  thereupon  stated  its  conclusions  of  law,  hold- 
ing :  That  in  the  case  of  McWhinney  vs.  Hilton,  the  Marion 
Superior  Court  acquired  no  jurisdiction  of  the  appellee  Cora 
B.  Dickson,  and  that  she  was  not  bound  by  the  decree  in 
that  case,  but  remained  and  is  the  owner  of  the  undivided 
two-thirds  of  the  property,subjeGt  to  the  said  liens  and  equities 
of  the  appellant. 

That  the  decree  and  sale  in  that  case  were  effectual  to  di- 
vest the  title  of  William  W.  Hilton  to  the  undivided  one- 
.  third  of  the  property,  and  that  thereby  and  through  the  sub- 
sequent conveyances  the  appellant  became  and  is  the  owner 
of  such  interest  therein,  and  that  he  in  the  same  manner  suc- 
ceeded to  all  the  liens  and  equities  of  his  immediate  and  re- 
mote grantors;  that  the  tax-sale  of  August  28,  1879,  by  the 
oflBcers  of  the  city  of  Indianapolis  to  McWhinney  was  void  and 


144  SUPREME  COURT  OF  INDIANA, 

Schissel  v.  Dickson  et  oL 

traysferred  neither  title  nor  lien^  but  that  by  virtue  of  his  prior 
purchase,  July  31  st,  1875^  for  State  and  county  taxes,  Mc- 
Wliinney  had  acquired  such  an  interest  in  the  property  that 
he  had  a  right  to  pay  said  city  taxes,  and  by  virtue  of  such 
payment  to  have  and  hold  a  lien  on  such  real  estate  for  his 
reimbursement,  the  one-third  interest  which  he  afterward 
acquired  thefein  being  chargeable  with  one-third  of  the 
amount  paid,  and  appellee's  two-thirds  being  chargeable  with 
the  residue  ;  that  as  to  all  the  State  and  county  taxes  paid 
by  McWhinney  before  January  24th,  1890,  when  he  acquired 
title  to  the  undivided  one-third  of  the  property,  appellee 
was  entitled  to  redeem,  according  to  the  provisions  of  the 
tax  law,  approved  December  21st,  1872,  by  paying  two-thirds 
of  the  sum  total  of  such  taxes,  with  60  per  cent,  penalty 
thereon,  and  6  per  cent,  interest  on  each  payment  from  the 
respective  dates  thereof. 

That  appellee  is  not  chargeable  with  any  penalty  or  inter- 
est on  the  amount  paid  at  the  sale  for  city  taxes,  nor  with 
any  penalty  or  interest  on  any  taxes  whatever  paid  since  Jan- 
uary 24th,  1880. 

That  after  January  24th,  1880;  McWhinney,  and  those 
claiming  under  him,  were  tenants  in  common  with  the  ap- 
pellee in  the  property,  and  as  such  were  each  liable  to  con- 
tribute according  to  their  respective  interests  to  the  sums 
paid  for  taxes  and  repairs  on  the  property,  and  were  each 
entitled  to  share  according  to  such  interest  in  rents  received 
for  the, same,  and  that  on  an  accounting  the  tenant  in  com- 
mon paying  such  taxes  and  repairs  was  entitled  to  alien  upon 
the  share  of  the  co-tenants  to  secure  his  reimbursement. 

That  the  appellee  was  not  bound  to  make  any  tender  to 
the  appellant  before  instituting  suit,  for  the  reason  that  the 
amount,  if  any,  due  to  the  appellant  could  only  be  ascer- 
tained by  an  accounting,  all  the  data  for  which  were  in  the 
possession  and  knowledge  of  the  appellant,  who  denied  that 
the  appellee  had  any  interest  in  the  property. 
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The  court,  upon  the  foregoing  basis,  stated  the  account 
between  the  appellant  and  the  appellee  as  follows : 

''  The  defendant  aforesaid  '*  (the  appellant),  *'  and  those 
through  whom  he  claims,  have  paid  the  amounts  following, 
viz. : 
State  and  county  taxes  paid  by  said  McWhinney, 

July  3l8t,  1876 J44  97 

Total  State  and  county  taxes  paid  since  July  Slst, 

1876,  and  prior  to  24th  of  January,  1880  ...      32  85 

City  taxes  paid  by  McWhinney  since  August  28th, 

1879,  and  prior  to  24th  of  January,  1880  ...        9  60 

Penalty  of  fifty  per  cent,  on  above 43  71 

Interest  on  the  above  payments  at  the  rate  of  six 
per  cent,  per  annum  from  dates  of  respective  pay- 
ments          68  00 

City  taxes  paid  by  McWhinney  at  city  tax  sale  Au- 
gust 28th,  1879 267  84 

State  and  county  taxes  paid  since  January  24th, 

1880  .    .    .    .  ' 7  80 

City  taxes  paid  since  January  24th,  1880 26  95 

Taxes  paid  by  defendant 131  05 

Kepairs  made  by  defendant  *    ' 93  96 

Total $716  73" 

The  court  thereupon  charged  the  appellant  with  rents  col* 
lected  by  him  in  the  sum  of  $674. 

These  sums  were  apportioned,  two-thirds  to  the  appellee 
and  one-third  to  the  appellant,  leaving  a  balance  due  to  the 
appellant  of  $27.83,  for  which  sum  it  was  held  that  the  ap- 
pellant was  entitled  to  have  a  lien  on  the  undivided  two- 
thirds  of  said  property  belonging  to  the  appellee. 

Exceptions  were  duly  taken  to  the  conclusions  of  law. 

The  court  rendered  a  decree  adjudging  that  the  appellant 
was  the  owner  in  fee  simple  of  the  undivided  one-third,  and 
that  the  appellee  was  the  owner  in  fee  of  the  undivided  two- 
VoL.  129.— 10 
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thirds  of  the  property  in  controversy  ;  that  the  interest  of 
the  appellee  was  subject  to  a  lien  in  appellant's  favor  for  said 
sum  of  $27.83^  and  that  the  property  could  not  be.  divided 
without  injury,  etc. 

A  sale  was  ordered,  the  proceeds  to  be  divided,  one-third 
to  the  appellant  and  two-thirds  to  the  appellee,  after  the 
payment  of  the  costs  and  of  said  sum  of  $27.83,  which  latter 
sum  was  to  be  paid  from  the  two-thirds  due  to  the  appellee. 

The  appellant  challenges  the  correctness  of  the  conclu- 
sions of  law  upon  the  following  propositions  : 

1st.  As  to  the  effect  of  the  decree  of  foreclosure  in  the  case 
of  McWhinney  vs.  Hilton  et  aL,  in  the  Marion  Superior  Court, 
of  which  counsel  says :  ^'  The  judgment  of  foreclosure  against 
plaintiff  will  withstand  a  collateral  attack,  andisprtma/acie 
correct.*' 

2d.  That  the  appellee  could  maintain  the  action  without 
first  tendering  to  the  appellant  the  amount  due  him,  the  ap- 
pellant insisting  that  such  tender  was  necessary. 

3d.  As  to  the  amount  due. the  appellant  for  which  he  is 
entitled  to  a  lien,  appellant  insisting  that  *'  The  defendant 
is  entitled  to  interest  and  penalty  and  damages  on  the  $257.84 
of  city  taxes  paid  in  1879,  at  the  same  rate  as  on  the  other 
amounts  paid.'* 

4th.  That  the  appellant  was  liable  to  account  for  rents, 
appellant  denying  such  liability ;  and, 

5th.  The  method  of  computing  the  sum  due  to  appellant, 
of  which  counsel  says :  ''  The  damages  due  defendant  is 
the  amount  of  purchase -money  of  tax  sales,  and  amounts 
subsequently  paid  for  taxes,  with  20  per  cent,  per  annum 
from  respective  dates  of  sales  and  payments.'' 

We  will  consider  these  questions  in  the  order  in  which 
they  are  presented  by  the  appellant. 

1st.  The  attack  on  the  decree  in  McWhinney  V8,  Hilton  et 
al.y  is  unquestionably  collateral,  and  can  only  succeed  if  the 
decree  is  void  as  to  the  person  making  the  attack.  A  judg- 
ment is  void  if  the  court  rendering  it  had  no  jurisdiction  of 
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the  subject-matter.  It  is  not,  however,  necessarily  void  be- 
cause the  court  did  not  have  rightful  jurisdiction  of  the  per- 
son against  whom  it  is  rendered.  If  there  has  been  service 
of  process,  although  irregular,  but  which  the  court  adjudges 
regular  and  sufficient,  the  judgment  rendered  is  not  void, 
and  although  it  may  be  set  aside  in  a  direct  proceeding  for 
that  purpose,  it  will  withstand  collateral  attack. 

The  affidavit  upon  which  publication  was  made  was  rad- 
ically defective  and  insufficient,  yet  one  of  the  questions 
upon  which  the  court  was  required  to  pass  was  the  sufficiency 
of  the  affidavit,  and  whether  or  not  in  fact  the  service  by 
publication  on  the  parties  named  in  the  affidavit  and  notice 
was  sufficient  to  give  the  court  jurisdiction  of  their  persons. 

So  far  as  the  questions  thus  decided  may  be  brought  in 
question  collaterally,  that  decisidn,  though  erroneous,  is  con- 
clusive upon  the  parties.  Quarl  v.  Abbett,  102  Ind.  233 ; 
Field  V.  Malone,  102  Ind.  251 ;  Pickering  v.  State,  etc.,  106 
Ind.  228  ;  Kleyla  v.  Haekett,  112  Ind.  516  ;  Eseig  v.  Lower, 
120  Ind.  239  ;  Goodell  v.  Starr,  127  Ind.  198.^ 

It  is,  however,  only  parties  to  judgments,  and  those  who 
are  in  privity  with  them,  who  are  thus  bound.  In  this  case 
it  can  not  be  said  that  either  William  W.  Hilton  or  Cora  B. 
Hilton  was  a  party  to  that  action. 

If  a  complaint  stating  a  cause  of  action  against  Wesley  "W. 
Hilton,  and  constructive  service  by  the  publication  of  notice 
addressed  to  Wesley  W.  Hilton  is  sufficient  to  bring  into 
court  and  bind  William  W.  Hilton  by  the  decree  rendered, 
he  can  be  as  well  thus  bound  by  a  complaint  and  notice 
against  John  Hilton,  or  John  Doe  ;  and  if  a  complaint  stat- 
ing a  cause  of  action  against Hilton,  with  construct- 
ive service  by  the  publication  of  a  notice  addressed  to 

Hilton,  without  other  description  or  identification, will  suf- 
fice to  bring  into  court  and  bind  Cora  B.  Hilton  by  the  de- 
cree rendered, it  will  be  equally  efficacious  as  against  all  per- 
sons named  Hilton. 

So  far  as  this  case  is  concerned,  no  question  is  made  on  the 
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interest  of  William  W.  Hilton^  and  it  is  unnecessary  to  pass 
upon  the  effect  of  that  decree  upon  his  interest^  further  thaa 
to  suggest  that  by  acquiescing  in  the  decision  of  the  court 
below  in  this  case,  he  has  probably  set  at  rest  any  question 
that  might  otherwise  have  been  raised.  In  our  opinion  Cora 
B.  Dickson  was  in  no  manner  affected  by  the  decree  in  the 
case  of  McWhinney  vs,  Hilton  et  al.  She  was  not  a  party  to 
it^  and  whatever  rights  or  interests  she  had  in  the  prop- 
erty in  controversy  are  no  more  affected  by  it  than  if  there 
had  been  no  such  proceeding.  As  to  her  it  is  void.  Origsby 
V.  Akin,  128  Ind.  591. 

2d.  Was  the  tender  by  the  appellee  of  the  sum  due  to  the 
appellant  a  pre-requisite  to  the  commencement  and  mainte- 
nance of  the  action  by  her  ? 

The  owner  of  laud  which  is  subject  to  a  valid  tax  lien  can 
not  maintain  an  action  against  the  holder  of  the  lien  to  quiet 
title^  without  first  tendering  the  amount  necessary  to  dis- 
charge it.  Ethel  V.  Batehelder,  90  Ind.  520 ;  Lancaster  v. 
Du  Hadway,  97  Ind.  565 ;  Peckham  v.  Millikan^  99  Ind.  352 ; 
Rowe  V.  Peabodyy  102  Ind.  198. 

The  owner  of  an  undivided  interest  in  land  may,  how- 
ever, maintain  an  action  for  partition  against  his  co-tenaut 
in  common,  notwithstanding  the  tenant  in  common  holds  a 
valid  tax  lien  upon  such  undivided  interest.  The  lien  in  such 
cases  attaches  to  the  part  set  off  to  the  lien  debtor  when  par- 
tition is  complete,  and  in  such  a  case  no  tender  of  the  amount 
of  the  lien  is  necessary. 

The  plaintiff  in  a  suit  for  partition  of  land  may  join  in 
the  same  suit  a  cause  of  action  to  quiet,  the  title  to  the  same 
land.     R.  S.  1881,  section  278,  subdivision  5. 

The  evidence  may  show  him  entitled  to  partition,  but  not 
to  a  decree  quieting  his  title. 

In  such  case  the  fact  that  he  can  not  have  his  title  quieted 
will  not  necessarily  affect  his  right  to  partition.  He  may  re- 
cover on  one  issue  and  fail  on  the  other. 

In  the  case  at  bar  the  appellee  asked  for  partition  of  the 
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land  in  controversy,  and  that  her  title  thereto  be  quieted. 
The  court  found  that  she  was  the  owner  in  fee  of  the  undi- 
vided two-thirds  of  the  land,  and  tenant  in  common  with 
the  appellant,  who  was  the  owner  in  fee  of  the  remaining 
one-third,  but  that  her  interest  was  subject  to  a  valid  tax  lien 
in  favor  of  the  appellant.  The  court  rightfully  awarded 
her  partition,  but  did  not  quiet  her  title,  holding,  on  the 
contrary,  in  effect  at  least,  that  the  lien  attached  to  the  sev- 
ered interest,  and  providing  by  the  decree  for  its  satisfaction 
from  the  proceeds  of  the  partition  sale  ordered.  This  was 
proper  procedure. 

In  a  suit  for  partition  of  land  in  this  State,  all  persons 
holding  liens  or  claims  upon  it  are  proper  parties,  and  the 
court  has  power  to  hear  and  adjust  all  the  equities  between 
them  ;  and  when  the  property  is  not  divisible,  to  order  a  sale 
and  distribution  of  the  proceeds  according  to  the  rights  of 
the  several  parties,  and  a  party  holding  either  a  legal  or  an 
equitable  title  may  institute  the  proceedings.  JUilligan  v. 
PaoUy  35  Ind.  64 ;  Schee  v.  ifcQuHkerif  69  Ind.  269 ;  Cravens 
V.  Kitts,  64  Ind.  581 ;  Clark  v.  Stephenaoriy  73  Ind.  489. 

3d.  Was  the  appellant  entitled  to  interest,  penalty  and 
damages  on  the  $257.84  of  city  taxes  paid  by  him  in  1879? 

This  we  will  consider  in  connection  with  appellant's  fifth 
contention  that  the  court  erred  in  computing  the  sum  due  to 
appellant. 

The  rights  of  the  parties  must  be  determined  by  reference 
to  the  general  tax  law  of  December  21st,  1872,  which,  by 
the  act  of  March  11th,  1875, 1  Davis  Statutes  (1876),  p.  338 
(see  section  3263,  R.  S.  1881),  is  made  applicable  to  cities 
and  towns. 

The  latter  act  was  considered  in  the  case  of  Barton  v.  3/o- 
]mnney,  85  Ind.  481,  and  held  valid,  and  it  was  also  there 
held  that  by  virtue  of  its  provisions  sales  of  lands  by  city 
treasurers  for  delinquent  taxes,  together  with  penalties,  etc., 
were  governed  by  the  general  tax  law.  See,  also,  MiUihan  v. 
Hamy  104  Ind.  498,  and  Jones  v.  Foley,  121  Ind.  180. 
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The  court  below  evidently  acted  on  the  assumption  that 
the  general  tax  law  governed  so  far  as  the  State  and  county 
taxes  were  concerned,  and  computed  penalty  and  interest  in 
accordance  with  its  provisions. 

Section  208  of  that  law  (1  Davis  Stat.  121)  provides  that 
''  The  owner  or  occupant  of  any  land  sold  for  taxes,  or  any 
other  person,  may  redeem  the  same  at  any  time  within  two 
years  after  the  last  day  of  such  sale,  by  paying  to  the  county 
treasurer,  for  the  use  of  the  purchaser,  his  heirs  or  assigns, 
the  sum  mentioned  in  his  certificate,  and  the  amount  of  all 
subsequent  taxes  paid,  with  fifty  per  centum  on  the  whole 
sum,  and  interest  from  the  date  of  purchase  or  from  the  time 
of  payment." 

Section  210  provides  that  ^'Infants,  idiots, /emme«  oaveW, 
and  insane  persons  may  redeem  any  lands  belonging  to  them, 
sold  for  taxes,  within  two  years  after  the  expiration  of  such 
disability." 

The  appellee  was  an  infant  when  both  tax  sales  were  made, 
and  this  suit  was  commenced  within  the  time  allowed  her  by 
section  210,  supra,  for  redemption.  The  court,  in  our  opin- 
ion, correctly  charged  against  her  in  the  accounting  fifty  per 
cent,  penalty  on  the  State  and  county  taxes,  and  computed 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum  from 
the  date  of  each  payment. 

Sections  256  and  257  (1  Davis  Stat.  129,  and  sections  2 
and  3  of  act  of  March  5th,  1883— Acts  of  1883,  p.  95),  do 

not  apply. 

These  sections  are  applicable  when  the  time  for  redemp- 
tion has  expired.  Under  section  208,  supra,  all  persons 
might  redeem  within  two  years  after  the  sale  on  the  payment 
of  fifty  per  cent,  penalty  and  six  per  cent,  interest.  After 
that  time  if  the  conveyance  proved  ineffectual  to  convey 
title,  all  not  under  the  disabilities  named  in  section  210  were 
chargeable  with  interest  under  the  act  of  1872,  at  twenty- 
five  per  cent.,  and  under  that  of  1883  at  twenty  per  cent,  per 
annum.     It  is  evident,  however,  that  as  to  those  under  the 
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disabilities  named  in  section  210,  supra,  the  Legislature,  in 
extending  the  time  for  redemption  to  two  years  after  the  dis- 
ability was  removed,  intended  that  they  might,  within  that 
time,  redeem  on  the  same  terms  as  other  persons  were  al- 
lowed to  redeem  before  the  expiration  of  the  two  years.  To 
suppose  otherwise  would  be  to  suppose  that  the  Legislature 
intended  to  impose  on  the  weak  and  those  needing  protection 
heavier  burdens  than  on  those  able  to  take  care  of  themselves. 

In  the  case  o£ Lancaster  v.  Du  Hadwaj/y  97  Ind.  665,  Best, 
Commissioner,  speaking  for  the  court,  says  of  section  208, 
supra,  and  section  222  of  the  same  act :  '^  The  first  section 
enables  all  persons,  whether  laboring  under  disabilities  or 
not,  to  redeem  from  such  sales  within  two  years,  and  the 
last  requires  the  auditor  to  execute  a  deed,  at  the  expiration 
of  such  time,  for  all  land  sold  for  taxes,  notwithstanding 
the  fact  that  the  owner  may  be  an  infant. 

"  It  is  true,  that  such  persons  are  not  required  to  redeem 
within  such  time,  but  may  do  so  at  any  time  within  two 
years  after  the  removal  of  their  disability.  *  *  The 
right  to  redeem  may  be  exercised  by  such  persons  after  the 
execution  of  a  deed.'' 

The  right  to  redeem  thus  given  by  the  statute  means  the 
right  to  redeem  upon  the  same  terms  accorded  to  other  per- 
sons. 

We  think  the  court  erred,  however,  in  distinguishing  be- 
tween the  State  and  county  taxes  and  the  city  taxes.  The 
same  rule  which  applies  to  one  applies  to  the  other.  The 
lien  of  taxes  levied  by  the  city  is  of  equal  rank  and  priority 
with  the  lien  of  those  levied  for  State  and  county  purposes. 
Justice  V;  City  of  Logansport,  101  Ind.  326. 

By  section  251  of  the  general  tax  law  of  1872  (  1  Davis 
Stat.  127)  the  holder  of  a  lien  on  lands  was  authorized  to 
pay  taxes  on  such  lands,  and  by  the  act  of  March  11th,  1875, 
heretofore  cited,  this  provision  also  became  applicable  to  city 
taxes.  Even  in  the  absence  of  such  statutory  provision  the 
holder  of  a  tax  certificate,  who  to  protect  his  interest  as  such 
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pays  valid  taxes  levied  on  the  property,  is  not  a  volunteer, 
and  is  entitled  to  protection.  Harlan  v.  Jones,  104  Ind.  167» 

In  addition  to  tiiis  the  statutes  providing  for  redemption 
from  tax  sales  as  well  as  the  several  provisions  relative  to- 
the  foreclosure  and  enforcement  of  the  lien  when  the  con- 
veyance proves  ineffectual  to  convey  the  title,  recognize  such 
right,  and  provide  in  express  terms  that  penalties  shall  be 
added  and  interest  computed  on  taxes  paid  after  the  sale. 

It  is  not  material  whether  the  court  erred  or  not  in  hold- 
ing that  the  sale  for  city  taxes  did  not  transfer  to  McWhinney 
the  tax  lien.  As  purchaser  at  the  previous  sale  by  the  au- 
ditor, and  holder  of  the  auditor's  deed,  he  had  the  right  to 
pay  them,  and  should  be  allowed  the  same  penalty  and  in- 
terest on  them  as  on  the  State  and  county  taxes. 

The  only  question  remaining  is,  was  the  appellant  liable 
to  account  for  rents  received  by  him  after  the  24th  day  of 
January,  1880  ? 

On  that  day  he  acquired  title  to  the  undivided  one-third 
of  the  property,  and  became  tenant  in  common  therein  with 
the  appellee,  and  thereafter  he  alone  collected  the  rents  and 
applied  them  to  his  own  use,  claiming  to  own  the  entire 
premises. 

Section  288,  R.  S.  1881,  provides  that  ^'A  joint  tenant,  or 
tenant  in  common,  or  tenant  in  coparcenary,  may  maintain  an 
action  against  his  co-tenant  or  coparcener,  or  their  personal 
representatives,  for  receiving  more  than  his  just  proportion.'^ 

This  is  substantially  the  statute  of  Anne,  and  has  long 
been  the  law  in  this  State.  It  applies  when  a  tenant  in  com- 
mon receives  rent  from  a  third  party  and  applies  it  to  his 
own  use.     Orane  v.  WaggoneVy  27  Ind.  52. 

The  court  did  not  err  in  requiring  appellant  to  account  for 
rents  received  bv  him. 

For  the  error  of  the  court  in  not  allowing  penalty  and 
interest  on  the  city  taxes  at  the  same  rate  allowed  on  the 
State  and  county  taxes  the  cause  is  reversed,  at  the  costs  of 
the  appellees,  and  the  Marion  Superior  Court  is  direct-ed  to 
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restate  its  couclusious  of  law  iu  accordance  with  this  opinion^ 
aud  to  render  judgment  accordingly. 
Filed  Sept.  24, 1891. 
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The  State  v.  White. 

Criminal  Law. — Grand  Larceny.-^IndietmenL^Sufficieney  of,^-^urplu8age. 
— Repugnant  AUegaliong.''- Xn  indictmeot  for  grand  larceny  is  sufficient 
which,  after  omitting  the  surplus  and  repugnant  matter  contained 
therein,  charges  the  defendant  with  felonionslj  stealing,  taking  and  car- 
rying away  the  personal  goods  of  another^  of  the  value  of  twenty -five 
dollars  or  upwards.  Under  our  statute  no  indictment  shall  be  quashed 
''for  any  surplusage,  or  i-epugnant  allegations,  where  there  is  sufficient 
matter  alleged  to  indicate  the  crime  and  person  charged.^'  See  section 
1756,  B.  S.  1881,  subdivision  6. 

From  the  Jay  Circuit  Court. 

A.  G.  Smith,  Attorney  General,  and  JR.  H.  Hartford,. 
Prosecuting  Attorney,  for  the  State. 

J.  J.  M,  La  Follette  and  0.  H.  Adair,  for  appellee. 

Olds,  J. — The  appellee  was  indicted  for  grand  larceny. 
There  was  a  motion  made  to  quash  the  indictment,  and  sus- 
tained, and  this  ruling  is  assigned  as  error. 

Omitting  the  formal  averments  of  the  indictment,  it  reads 
as  follows:  "  That  one  Cassius  I.  White,  late  of  said  county, 
.  on  the  13th  day  of  March,  1888,  at  said  county  and  State 
aforesaid,  did  then  and  there  fraudulently  and  feloniously, 
without  then  and  there  having  the  consent  of  Adelma 
Lupton,  embezzle  and  convert  to  his  own  use  twenty-three 
head  of  cattle,  of  the  value  of  eight  hundred  and  seventy- 
three  dollars  and  ninety-five  cents,  then  and  there  delivered 
to  the  said  Cassius  I.  White  by  the  said  Adelma  Lupton,. 
by  then  and  there  fraudulently  and  feloniously  stealing,  tak- 
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ing,  and  carrying  away  said  cattle,  the  property  of  the  said 
Adelma  LuptoD,  from  him,  contrary,"  etc. 

The  statute,  section  1933,  R.  S.  1881,  provides  that "  Who- 
ever feloniously  steals^talces  and  carries,  leads,  or  drives  away 
the  personal  goods  of  another,  of  the  value  of  twenty-five 
dollars  or  upwards,  is  guilty  of  grand  larceny/*     The  sixth 
subdivision  of  section  1756,  R.  S.  1881,  declares  that  no  in- 
dictment shall  be  quashed  ^'  for  any  surplusage,  or  repugnant 
allegation,  when  there  is  sufficient  matter  alleged  to  indi- 
cate the  crime  and  person  charged."     The  question  to  deter- 
mine is  whether,  by  the  omission  of  all  surplus  and  repug- 
nant matter  in  the  indictment,  there  still  remain  sufficient 
allegations  "to  indicate  the  crime  and  person  charged."  Omit- 
ting the  surplus  and  repugnant  matter,  this  indictment  may 
be  read  as  follows:     The   grand  jury  charge  and, present 
"  that  one  Cassius  I.  White,  late  of  said  county,  on  the  13th 
day  of  March,  1888,  at  said  county  and  State  aforesaid,  did 
then  and  there  twenty-three  head  of  cattle,  of  the  value  of 
eight  hundred  and   seventy-three    dollars   and  ninety-five 
cents,  the  property  of  the  said  Adelma  Lupton,  feloniously 
steal,  take,  and  carry  away." 

It  will  be  seen  that  this  indictment  charges  the  appellee 
with  feloniously  stealing,  taking,  and  carrying  away  twenty- 
three  head  of  cattle,  of  the  value  of  $873.95,  the  property  of 
Adelma  Lupton.  Omitting  the  surplus  and  repugnant  mat- 
ter, it  alleges  sufficient  to  indicate  the  crime  and  person 
charged  substantially  in  the  language  of  the  statute  de- 
fining the  crime  of  grand  larceny.  It  is  true,  the  indictment 
is  very  awkwardly  and  badly  drafted,  and  such  form  of  plead- 
ing should  not  be  encouraged  by  the  courts  ;  but  it  must  be 
construed  by  giving  due  regard  to  the  provisions  of  section 
1756,  «Mpra;  and  by  doing  so  the  indictment  is  sufficient, 
and  it  was  error  to  sustain  a  motion  to  quash  it.  Feigel  v. 
State,  85  Ind.  580;  Myers  v.  State,  101  Ind.  379. 

It  was  the  purpose  of  the  statute  to  do  away,  as   far  as 
practicable,  with  technicalities  in  criminal  pleading. 
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Judgment  reversed,  with  instructions  to  the  circuit  court 
to  overrule  the  motion  to  quash  the  indictment. 
Filed  Sept  23, 1891. 


•^^ 


No.  15,920. 

Mebbitt  et  al.  v.  Gibson  et  al. 

MoBTQAOE. — Foreclosure. — Inadequacy  of  Security. — BeiUs  and  ProfiU  During 
Year  for  Redemption. — Eeceiver. — Where  lands  are  sold  at  a  mortgage 
foreclosure  sale,  and  the  mortgage  creditor  is  the  purchaser,  if  he  shows 
that  the  mortgaged  lands  are  inadequate  to  secure  the  debt,  that  the 
debtor  is  insolvent,  and  that  the  lands,  or  a  material  part  of  them,  are 
in  the  actual  occupancy  of  tenants  who  are  to  pay  rent  therefor  by  a 
share  of  such  crops  as  they  raise  thereon,  or  otherwise,  a  court  of  equity 
may  appoint  a  receiver  to  collect  the  rents  and  profits  accruing  from 
that  portion  of  such  lands  as  are  occupied  by  tenants,  and  hold  them  to 
the  expiration  of  the  year  allowed  for  redemption,  subject  to  the  order 
of  the  court,  to  be  paid  to  the  debtor,  if  he  redeems,  or  to  the  mortgage 
creditor,  if  the  debtor  does  not  redeem.  Elliott,  J.,  and  Miller,  J.,  dis- 
sent. 

Sams. — Bedemption. — Receiver. — Statutes. — For  a  consideration  of  section 
767,  B.  8. 1881,  providing  for  the  redemption  of  lands  from  judicial 
sales,  and  clause  seven  of  section  1222,  R.  8.  1881,  relating  to  the  ap- 
pointment of  receivers  during  the  time  allowed  for  redemption,  see 
opinion. 

From  the  Switzerland  Circuit  Court. 

C.  E.  Walker,  for  appellants. 

RM.  Griffith,  W.  D.  Ward  and  /.  A.  Vanosdol,  for  appel- 
lees. 

McBbide*,  J. — The  question  we  are  required  to  decide  in 
this  case  is :  When  a  mortgage  on  land  has  been  foreclosed^ 
and  the  mortgaged  land  sold  to  the  mortgage  creditor  on  the 
decretal  order,  is  he  entitled,  as  against  the  owner  of  the  eq- 
uity of  redemption,  to  the  appointment  of  a  receiver  to  take 
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charge  of  such  land,  and  collect  and  hold,  subject  to  the  order 
of  the  court,  rents  and  profits  accruing  thereon  during  the 
year  allowed  for  redemption  thereof,  on  showing  inadequacy 
of  the  security  and  insolvency  of  the  debtor? 

Appellant  Adolphus  E.  Merritt  owned,  and,  with  his  wife 
and  co-appellant,  Zora  Merritt,  mortgaged  to  appellee  seven 
hundred  and  seventy-two  acres  of  land  in  Switzerland  county 
to  secure  the  payment  of  a  debt  of  $18,000.  August  21st, 
1890,  appellee  brought  suit  in  the  Switzerland  Circuit  Court 
against  appellants  and  others  to  recover  judgment  on  the  debt 
and  to  foreclose  the  mortgage. 

The  complaint  alleged  the  insolvency  of  the  debtor  and 
insufficiency  of  the  security,  and  asked  for  the  appointment 
of  a  receiver. 

Such  proceedings  were  afterward  had  that  on  the  22d  day 
of  September,  1890,  said  court  rendered  judgment  in  said 
cause  against  appellant  Adolphus  E.  in  favof  of  appellee  for 
$21,541,  and  costs,  and  rendered  a  decree  foreclosing  said 
mortgage  as  against  both,  with  others  joined  as  defendants. 
The  court  at  the  sam.e  time  made  an  order  continuing  the 
matter  of  the  application  for  the  appointment  of  a  receiver 
until  the  next  term  of  said  court. 

October  30th,  1890,  an  order  of  sale  was  issued  on  said 
decree  to  the  sherifiP  of  Switzerland  county,  who,  after  due 
notice,  sold  said  land  under  said  decree  on  the  6th  day  of 
December,  1890,  the  appellee  and  mortgage  creditor  becom- 
ing the  purchaser,  and  paying  therefor  $17,000. 

The  next  term  of  the  Switzerland  Circuit  Court  after  the 
rendition  of  said  decree  convened  November  23d,  1890,  and 
on  the  3d  day  of  the  term  appellee  filed  in  said  court  her 
written  motion  renewing  her  application  for  the  appointment 
of  a  receiver,  and  alleging  the  total  insolvency  of  the  debtors; 
that  there  was  due  to  plaintiff  on  said  judgment  the  sum  of 
$21,541.25,  and  costs,  with  accruing  interest  and  costs  ;  that 
said  mortgaged  real  estate  was  not  worth  to  exceed  $16,000, 
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and  that  by  reason  of  the  manner  in  which  it  was  occupied 
i^nd  cultivated  it  was  being  damaged. 

Appellants  appeared  and  i*esisted  the  motion,  and  the 
court  thereupon  ordered  the  parties  to  file  affidavits  for  and 
against  said  application.  The  matter  came  up  for  hearing 
December  9th,  1890,  three  days  after  the  land  had  been  sold 
by  the  sheriff,  and  a  large  number  of  affidavits  were  pre- 
sented by  each  party.  From  the  affidavits  filed  it  is  shown 
that  the  land  consists  of  several  tracts,  and  that  of  the  seven 
hundred  and  seventy-two  acres  about  four  hundred  acres  are 
cleared  and  cultivated,  and  the  residue  is  pasture  land ;  that 
it  is  occupied  by  the  appellants  and  twelve  tenants,  the  ap- 
pellants having  their  residence  on  one  of  the  tracts  and  cul- 
tivating a  part  of  the  land,  and  the  tenants  each  residing  on 
and  cultivating  a  small  tract,  principally  in  tobacco,  for  a 
share  of  the  crop.  The  estimates  of  the  value  of  the  land 
vary  from  $16,000  to  |30,000,  and  the  annual  rental  value 
is  shown  to  be  $1,800  to  $2,000. 

The  court  appointed  a  receiver  to  "  take  charge  of,  pro- 
tect and  preserve  during  the  time  allowed  for  redemption 
the  real  estate  described  in  said  mortgage,'^  and  ordered  that 
he  "  take  charge  of  said  real  estate  and  rent  the  same  in  such 
manner  as  shall  be  most  productive;  that  the  same  shall  be 
rented  in  such  parcels  as  shall  be  most  advantageous.  And 
to  fully  carry  out  this  order  said  defendants  are  ordered  to 
deliver  up  to  said  receiver  the  possession  of  all  of  said  real 
estate  except  the  residence  and  appurtenant  out-buildings  oc- 
cupied by  said  defendants,  and  so  much  of  the  adjacent  real 
estate  on  said  Bodkin  farm  as  said  defendants  desire  to  cul- 
tivate themselves  by  their  own  labor,  not  exceeding  forty 
acres,  and  of  which  he  is  now  in  possession  as  a  resident.'' 
The  rents  collected  were  to  be  held  subject  to  the  further 
I  order  of  the  court. 

I  The  solution  of  the  question  thus  presented  depends  upon 

'  the  construction  to  be  given  to  the  statute  authorizing  the 
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redemption  of  lands  sold  on  execution  or  decretal  order^  and 
that  authorizing  the  appointment  of  receivers. 

The  question  has  never  been  decided  under  our  present 
statutes,  and  in  order  to  reach  a  correct  solution  it  will  be 
well  to  consider: 

1st.  The  rule  for  the  appointment  of  receivers  in  anal- 
ogous cases  prior  to  the  enactment  of  statutes  relating  to  the 
redemption  of  lands  from  judicial  sales;  and, 

2d.  The  rule  as  declared  by  this  court  under  the  several 
statutes  in  force  prior  to  the  enactment  of  the  present 
statute. 

The  first  statute  of  this  State  providing  for  the  redemp- 
tion of  lands  from  judicial  sales  was  enacted  in  the  year 
1861. 

Prior  to  the  enactment  of  this  statute  the  purchaser  of 
land  at  judicial  sale  was  entitled  to  a  deed  for  the  land  and 
to  possession  at  once.  There  was,  therefore,  no  occasion  to 
ask  for  the  appointment  of  a  receiver  after  sale.  The  pur- 
chaser could  take  immediate  steps  to  enforce  his  right  of  pos- 
session under  his  title.  Before  that  time,  however,  courts 
of  equity,  in  suits  for  the  foreclosure  of  mortgages,  had  and 
exercised  jurisdiction  in  the  appointment  of  receivers  to  col- 
lect the  rents  and  profits  accruing  before  a  sale  could  be 
had. 

The  fourth  clause  of  section  1222,  B.  S.  1881,  relating  to 
the  appointment  of  receivers,  is  merely  the  legislative  enact- 
ment of  the  pre-existing  equity  rule.  Main  v.  Ointhert,  92 
Ind.  180,  citing  High  Receivers,  639-666;  Edwards  Re- 
ceivers, 356 ;  Jones  Mortgages,  sections  1516, 1532  and  1533. 
See,  also,  Connelly  v.  Dickson,  76  Ind.  440 ;  Bank  of  Ogdens- 
burgh  v.  Arnold j  5  Paige,  38  (3  N.  Y.  Chancery  Reports, 
617,  note)  ;  Lea  Ins.  Go.  v.  Stebbins,  8  Paige,  565  (4  N.  Y. 
Chancery  Reports,  543,  note)  ;  and  Jones  Mortgages,  sec- 
tion 1521,  and  cases  there  cited. 

In  Main  v.  Ointhert,  supra,  this  court  said  :     "  The  juris- 


MAY  TERM,  1891.  169 


Merritt  et  al,  v.  Qibson  el  id. 


diction  of  courts  of  equity  in  the  matters  of  the  appointment 
of  receivers  over  mortgaged  property  for  the  protection  of 
mortgagees,  or  in  aid  of  suits  for  the  foreclosures  of  mort- 
gages, is  well  established,  and  has  long  been  exercised  by 
such  courts  both  in  England  and  in  this  country." 

Preliminary  to  considering  the  rule  under  the  statute,  we 
will  review  the  legislation  affecting  the  question. 

The  statute  relative  to  the  redemption  of  lands  above  re- 
ferred to  contained  the  following*  provision  : 

''  The  judgment  debtor  shall  be  entitled  to  the  possession 
of  the  premises  for  one  year  after  the  sale,  and  in  case  they 
are  not  redeemed  at  the  end  of  the  year  as  provided  in  this 
act,  he  shall  be  liable  to  the  purchaser  for  their  reasonable 
rents  and  profits.''     2  R.  S.  1876,  p.  220. 

At  that  time  the  statute  authorizing  the  appointment  of 
receivers,  in  so  far  as  it  had  any  bearing  on  this  question, 
was  as  follows : 

''A  receiver  may  be  appointed  by  the  court,  or  the  judge 
thereof  in  vacation,  in  the  following  cases : 

^^m  ^^0  ^^0  ^^0  ^fe  ^^0  ^^0  ^^0  ^^0 

^^M  ^9^  ^9^  ^9^  ^%^  ^W^  ^^^  ^m^  ^m^ 

^^  Third.  In  all  actions  when  it  is  shown  that  the  property, 
fund  or  rent  and  profits  in  controversy  is  in  danger  of  being 
lost,  removed  or  materially  injured. 

^* Fourth.  In  actions  by  a  mortgagee  for  the  foreclosure 
of  a  mortgage,  and  the  sale  of  the  mortgaged  property,  when 
it  appears  that  such  property  is  in  danger  of  being  lost,  re- 
moved or  materially  injured;  or,  when  such  property  is  in- 
sufficient to  discharge  the  mortgage  debt,  to  secure  the  ap- 
plication of  the  rents  and  profits  accruing  before  a  sale  can 
be  had. 

^Lp  ^t  ^t  *^0  *^  ^0  ^^  *^f  ^^ 

^^*  ^P*  ^^  ^^  ^^  ^^  ^^  ^^  ^P^ 

'^Siodh.  And  in  such  other  cases  as  may  be  provided  by 
law ;  or  when,  in  the  discretion  of  the  court,  it  may  be  nec- 
essary to  secure  ample  justice  to  the  parties."  2  R.  S. 
1876,  p.  114. 

March  31st,  1879,  the  redemption  law  was  changed,  and 
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iu  lieu  of  the  provision  heretofore  quoted  the  Legislature 
enacted  the  following : 

^'  That  whenever  real  estate  or  any  interest  therein  shall 
be  sold  on  execution,  *  *  *  the  owner  of  the  property  shall 
be  entitled  to  the  possession  thereof  during  the  time  the 
same  is  subject  to  redemption,  but  if  the  same  is  not  re- 
deemed he  shall  be  liable  to  the  purchaser,  his  heirs  or  as- ' 
signs,  for  the  reasonable  rents,  profits,  or  use  thereof:  Pro- 
vided, If  such  owner  is  not  the  actual  occupant  of  the 
premises  sold,  but  the  same  be  occupied  by  a  tenant  or 
other  person,  such  tenant  or  other  person  shall  be  liable 
to  the  purchaser  for  the  reasonable  rent  or  use,  and  occupa- 
tion of  the  premises,  and  may  be  treated,  in  all  respects,  as 
the  tenant  of  the  purchaser,  who  shall,  in  case  the  property 
is  redeemed,  allow,  as  a  payment  upon  his  judgment,  the 
amount  of  the  rent  by  him  collected/^  Acts  1879,  p.  176. 
This  statute,  in  so  far  as  relates  to  any  question  involved  in 
this  case,  was  not  substantially  different  from  that  of  1861. 

April  11th,  1881,  the  present  statute  on  this  subject  be- 
came a  law,  being  enacted  on  that  date  with  an  emergency 
clause,  and  in  lieu  of  the  provisions  quoted  from  the  stat- 
utes of  1861  and  1879,  we  have  the  following: 

^'  The  owner  of  the  real  estate  or  interest  therein,  sold  as 
aforesaid,  shall  be  entitled  to  the  possession  of  the  same  for 
one  year  from  the  date  of  such  sale."  Section  767,  R.  S.  1881. 

The  statute  relating  to  the  appointment  of  receivers  re- 
mained unchanged  from  1861  to  the  7th  day  of  April, 
1881,  when  the  present  statute  on  that  subject  was  en- 
acted, and,  having  no  emergency  clause,  became  a  law 
September  19th,  1881.  But  one  change  was  made  in  this 
statute.  Instead  of  clause  six,  above  quoted,  the  Legisla- 
ture added  the  following  additional  ground  for  the  appoint- 
ment of  a  receiver : 

"  Sixth.  To  protect  or  preserve,  during  the  time  allowed 
for  redemption,  any  real  estate  or  interest  therein  sold  on 
execution  or  order  of  sale,  and  to  secure  to  the  person  en- 
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titled  thereto  the  rents  and  profits  thereof/'  Clause  six  was 
re-enacted  as  clause  seven. 

Under  the  act  of  1861,  it  was  held  that  where  it  was 
shown  that  the  property  was  in  the  hands  of  a  tenant,  who 
was  under  contract  to  pay  a  stipulated  rent,  which  had  not 
been  paid  to  the  judgment  debtor,  or  the  owner  of  the  land, 
and  that  the  latter  was  insolvent  and  could  not  redeem,  the 
court  might  appoint  a  receiver  to  collect  such  rents,  and  to 
hold  the  same  until  the  end  of  the  year,  if  a  redemption 
be  not  sooner  made,  to  be  paid  to  the  debtor  if  he  redeems, 
and  otherwise  to  the  purchaser.  Connelly  v.  Dickson,  supra. 
See,  also,  Davis  v.  Newcomb,  72  Ind.  41ii ;  Ridgeway  v.  First 
NaVl  Bank,  78  Ind.  119;  and  Travellers  Ins.  Go.  v.  Brouse, 
SS  Ind.  62. 

It  is,  perhaps,  but  proper  to  say  that  the  latter  case  seems  to 
proceed  on  the  theory  that  the  right  to  the  receiver  depended 
on  that  provision  of  the  statute  making  the  judgment  debtor 
and  owner  of  the  land  liable  for  rents  accruing  during  the 
year  allowed  for  redemption ;  it  being  held  that,  although 
the  foreclosure  was  after  the  statute  of  1881  was  in  force, 
the  previsions  of  that  statute,  in  regard  to  redemption,  did 
not  affect  a  contract  made  prior  to  its  enactment,  and  while 
the  statute  of  1861  was  in  force. 

While  we  decide  nothing  relative  to  the  latter  proposi- 
tion, for  the  reason  that  the  question  is  not  involved  in  this 
case,  we  will  remark,  in  passing,  that,  in  view  of  the  decisions 
of  the  Supreme  Court  of  the  United  States,  as  well  as  two  re- 
cent decisions  by  this  court,  the  correctness  of  this  ruling  is 
probably  open  to  question.  Connecticut  Mutual  Life  Ins, 
Co,  V.  Oushman,  108  U.  S.  51.  See,  also,  Davis  v.  Rupe,  114 
Ind.  588,  and  Robertson  v.  Vancleavey  post,  p.  217. 

The  case  of  Sheeks  v.  Klotz,  84  Ind.  471,  was  decided  un- 
der the  act  of  1879,  and,  while  recognizing  the  authority  of 
Connelly  v.  Dickson,  supra,  and  the  other  cases  cited,  and 
Vol.  129.— 11 
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hence  approving  the  principle  governing  in  their  decision, 
distinguishes  between  those  cases  and  the  case  then  before 
the  court,  and  apparently  holds  that  the  possession,  use,  and 
occupancy  of  the  premises  by  the  owner  during  the  year  for 
redemption  can  not  be  interfered  with  by  a  receiver  or  oth- 
erwise. This  is  in  apparent  disregard  of  the  principles  re- 
cognized in  Connelly  v.  Dickson,  supra.  Of  the  two  cases  of 
Travellers  Ins,  Co.  v.  BroiLse,  supra,  and  Sheeks  v.  Klotz,  supra^ 
it  may  be  said  that  in  the  first  the  record  is  silent  as  to  the  ad- 
equacy or  inadequacy  of  the  security,  and  the  only  ground 
for  the  appointment  of  the  receiver  may  have  been  to  secure 
to  the  purchaser  the  rents  and  profits  which,  under  the  stat- 
ute, were  due  to  him  if  the  premises  were  not  redeemed ; 
while  in  Sheeks  v.  Klotz,  supra,  while  the  original  complaint 
for  foreclosure  alleged  as  a  ground  for  the  appointment  of  a 
receiver,  inadequacy  of  the  security  and  insolvency  of  the 
debtor,  it  does  not  appear  what  the  property  had  sold  for. 
The  question  was  raised  after  sale,  by  motion  to  modify  the 
order  appointing  the  receiver,  and  for  anything  shown  by 
the  record,  notwithstanding  the  averments  in  the  original 
complaint  for  foreclosure,  the  land  may  have  sold  for  enough 
to  satisfy  the  debt ;  in  which  case  there  would  be  no  appeal 
to  an  equitable  principle,  which  we  think  is  of  controlling 
force  here. 

While  the  language  used  by  the  court  is  general  in  its 
terms,  it  may  well  have  been  used,  and  doubtless  was  used, 
with  special  reference  to  the  facts  then  engaging  the  atten- 
tion of  the  court.  There  is  not,  therefore,  necessarily  any 
conflict. 

In  the  case  now  under  consideration,  if  the  appointment 
of  the  receiver  can  be  sustained,  it  must  be  on  ground  other 
than  a  statutory  liability  to  account  for  rents  and  profits  dur- 
ing the  redemption  year,  as  the  contract,  the  decree  and  the 
sale  are  all  governed  by  the  redemption  law  and  law  for  the 
appointment  of  receiver  of  1881,  and  as  above  shown  these 
statutes  created  no  such  liability. 
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In  the  case  of  Oale  v.  Parks,  58  Ind.  117^  it  was  held  that, 
in  the  absence  of  a  statute  creating  such  liability^  the  judg- 
ment debtor  was  liable  at  common  law  to  account  to  the 
purchaser  at  sheriff's  sale  for  the  rents  and  profits  of  land 
occupied  by  him  during  the  year  allowed  for  redemption, 
and  in  Davis  v.  Newcomby  supra,  this  opinion  is  followed ; 
but  it  will  be  seen  from  an  examination  of  Bryson  v.  Mc- 
Grearyy  102  Ind.  1,  and  the  cases  there  cited,  that  the  doc- 
trine of  Oale  V.  Parks^  supra,  and  of  Davis  v.  Newcomb,  supra, 
is  questioned  if  not  overturned. 

We  will  assume  in  the  decision  of  this  case  that  no  such 
liability,  either  statutory  or  otherwise,  now  exists  in  favor 
of  a  purchaser  at  a  sheriff's  sale. 

Appellants  suggest  that  the  question  we  are  required  to 
decide  is, ''  Who  is  entitled  to  the  rents  and  profits  of  real 
estate  sold  on  execution  or  decretal  order,  for  one  year  after 
the  day  of  sale;  the  owner,  the  purchaser  at  the  sheriff's 
sale,  or  the  plaintiff  in  the  judgment?"  adding  that,  in  this 
case,  the  question  arises  ''  simply  between  the  owner,  or 
owners,  and  the  purchaser  at  the  sheriff's  sale." 

In  this  they  are  mistaken.  No  such  abstract  question  is 
before  us.  The  question  here  is  whether  or  not  on  the  pre- 
cise state  of  facts  here  presented  a  receiver  should  be  ap- 
pointed to  preserve  the  land  from  waste  and  to  collect  the 
rents  and  profits  and  hold  them  subject  to  the  order  of  the 
court  until  the  question  of  redemption  or  non-redemption 
of  the  land  is  finally  settled.  And  the  further  question, 
viz. :  In  a  case  where  the  mortgaged  property,  sold  on  a  de- 
cretal order,  fails  to  sell  for  enough  to  satisfy  the  debt  se- 
cured, and  the  court  finds  that  it  is  insufficient  in  value  to 
satisfy  that  debt,  who,  as  between  the  debtor  and  the  mort- 
gage and  judgment  creditor,  who  is  also  the  purchaser' at  the 
sheriff's  sale,  is  entitled  to  such  rents  and  profits  when  the 
land  is  in  the  nominal  possession  of  their  debtor,  but  in  the 
actual  occupancy  of  tenants,  who  are  to  farm  the  land  for  a 
share  of  the  crop  raised  ? 
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Appellants'  positioD,  as  stated  by  them,  is,  in  substance^ 
that  the  redemption  law  leaves  the  judgment  debtor  in  pos- 
session of  the  premises  for  oneyear^  without  regard  to  the 
value  of  the  premises,  or  whether  he  occupies  personally  or 
by  tenant;  that  his  title  remains  unchanged  during  that  time; 
that  the  possession  thus  left  to  him  means  a  possession  as 
owner,  ^'  a  beneficial  possession;  '^  and  that  such  a  possession 
can  not  be  conceived  of  except  as  entitling  the  possessor  to 
the  rents  and  profits — the  beneficial  use  of  the  land.  They 
say  that  "  if  the  debtor  could,  on  any  contingency,  be  de- 
prived of  the  use  and  rents  of  the  property,  his  statutory 
possession  would  be  a  mere  shadowy  right.  So  construed 
the  law  would  be  an  empty  letter  without  spirit."  They 
base  their  contention  on  the  assumption  that  the  right  to  a 
receiver  in  such  cases  depends  upon  the  liability  of  the  judg- 
ment debtor,retaining  possession  of  the  property  sold  by  the 
sheriff  to  account  to  the  purchaser  at  the  sheriff's  sale  for 
rents  and  profits  if  he  fails  to  redeem,  and  upon  the  ground 
that  the  statute  giving  the  right  to  possession  during  the 
year  being  silent  as  to  the  rents  and  profits,  the  act  of  the 
Legislature  in  omitting  the  provision  of  the  laws  of  1861 
and  1879  creating  such  liability  on  the  part  of  occupying 
debtors  is  significant  as  indicating  the  legislative  intent  that 
the  possession  and  the  right  to  the  rents  and  profits  should 
not  be  in  any  manner  interfered  with  during  that  year  by 
the  appointment  of  a  receiver. 

Of  clause  7,  or  subdivision  7,  of  section  1222,  relative  to 
the  appointment  of  receivers,  they  say  that  it  was  enacted 
before  the  enactment  of  the  redemption  law,  and  that  in  en- 
acting that  subdivision  the  Legislature  must  have  had  in 
view  possible  cases  arising  under  the  acts  of  1861  and  1879, 
and  could  not  have  anticipated  that  it  would  afterward  en- 
act the  redemption  law.  Assuming  that  this  clause  is  in 
conflict  with  the  redemption  law,  they  say  that  the  latter, 
being  the  latest  enacted,  must  be  taken  as  the  latest  ex- 
pression of  the  legislative  will,  and  must  stand,  while  the 
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other  must  yield.  This  is  undoubtedly  the  rule  when  there 
is  irreconcilable  conflict  between  two  statutes ;  that  latest 
enacted  will,  by  implication,  if  not  in  express  terras,  repeal 
the  statute  first  enacted  Southwark  Bank  v.  Commonwealth, 
26  Pa.  St.  446 ;  Thomm  v.  Collins,  58  Mich.  64 ;  Strauss  v. 
Heiss,  48  Md.  292. 

But  repeals  by  implication  are  not  favored,  and  if  by  fair 
construction  the  different  statutes  can  be  made  to  stand  to- 
gether the  court  should  give  to  them  that  construction. 
Sutherland  Stat.  Con.,  section  138,  and  authorities  there 
cited;  Coghill  v.  State,  37  Ind.  Ill,  and  many  other  au- 
thorities that  might  be  cited,  all  to  the  same  effect.  This  is 
especially  true  of  statutes  enacted  at  the  same  session  but  on 
different  days.  They  will  be  construed  as  in  pari  materia,  it 
being  presumed  that  harmony,  and  not  contrariety,  was  the 
aim  of  the  legislative  body  in  its  various  enactments.  Suther- 
land Stat.  Con.,  section  288. 

This  rule  has  added  force  as  applied  to  the  legislative 
body  which  enacted  both  the  statutes  in  question.  We  must, 
of  course,  take  notice  of  the  fact  that  the  Legislature  of 
1881,  aided  by  the  labors  of  a  commission  created  for  that 
purpose,  codified  the  statutes  of  the  State,  and  that  the  two 
statutes  in  question  were  enacted  as  parts  of  the  code  thus 
framed.  We  think,  however,  that  properly  construed  and 
applied  there  is  no  conflict  between  the  two  statutes. 

We  think  the  idea  of  conflict  between  the  two  statutes,  as 
applied  to  cases  of  the  character  now  before  the  court, 
grows  out  of  a  misunderstanding  of  the  relations  existing 
between  the  mortgagee  and  judgment  creditor  and  pur- 
chaser on  the  one  hand,  and  the  occupying  mortgagor  and 
debtor  on  the  other,  and  of  their  respective  rights  in  the 
land  sold,  as  well  as  a  misunderstanding  of  the  principle 
governing  the  appointment  of  receivers  in  such  cases. 

Appellants  seem  to  assume  that  the  appellee  is  to  be 
treated  simply  as  a  purchaser  at  a  sheriff's  sale,  without  dis- 
tinguishing between  an  execution  sale  and  a  sale  on  a  de- 
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cretal  order  based  on  a  decree  foreclosing  a  mortgage.  Tliey 
also  assume  that  the  right  to  a  receiver  in  such  cases  is  de- 
pendent on  the  liability  of  the  occupying  debtor  to  account 
to  the  purchaser  at  sheriff's  sale  for  rents  and  profits. 

There  may  be  cases  where^  upon  a  showing  of  threatened 
waste  by  the  occupying  debtor,  greatly  diminishing  the  value 
of  the  property,  a  receiver  should  be  appointed  at  the  in- 
stance of  a  purchaser  at  execution  sale,  and  there  may  also 
be  other  cases  where  such  appointment  would  be  made  at 
the  suit  of  a  purchaser  at  execution  sale. 

We  do  not  decide  this  question,  as  we  do  not  regard  it  as 
before  us.  We  do  decide,  however,  that  for  the  mere  col- 
lection and  preservation  of  rents  and  profits  a  receiver  will 
not  be  appointed  under  the  present  statute  at  the  instance  of 
a  mere  purchaser  at  an  execution  sale ;  and  if,  in  this  case, 
the  rights  of  the  appellee  are  only  those  of  a  purchaser  at  a 
sheriff's  sale,  appellants  are  right  in  their  contention,  and 
no  receiver  should  have  been  appointed. 

Is  the  appellee  to  be  regarded  as  a  mere  purchaser  at  a 
sheriff's  sale,  and  nothing  more  ?  If  so,  her  rights  are 
such  as  the  statute  gives,  and  no  more*.  Davis  v.  Rupe, 
supra.  The  fact  that  the  purchaser  is  also  the  judgment  cred- 
itor, is  said,  in  the  case  last  above  cited,  not  to  affect  the 
question,  or  to  have  any  bearing  on  the  relative  rights  of  the 
parties.  Of  judgment  creditors  purchasing  at  their  own 
sales,  the  court  says  that  "  Thenceforward  their  interest  in 
the  property  was  as  purchasers  at  an  execution  sale,  not  as 
creditors." 

Without  inquiring  as  to  the  correctness  of  the  rule  thus 
laid  down,  or  the  principle  upon  which  it  is  founded,  we 
note  the  distinction  recognized  in  this  case  as  existing  be- 
tween the  rights  growing  out  of  execution  sales  and  sales  on 
decretal  orders. 

On  page  598,  the  writer  of  the  opinion  says  :  "  Redemp- 
tion from  sales  made  in  pursuance  of  decretal  orders  in  fore- 
closure cases  may  stand  upon  a  somewhat  different  basis. 
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There  is  a  sense  in  which  a  mortgagee  acquires  an  estate  or 
interest  in  the  land  mortgaged/^ 

True,  the  writer  of  that  opinion  was  discussing  a  different 
phase  of  the  redemption  law  from  that  here  involved,  but  we 
quote  the  language  used  as  being  a  clear  recognition  by  this 
court  of  a  plain  distinction  between  the  two  classes  of  sales, 
and  of  the  rights  incident  to  each. 

In  this  case  the  application  for  the  receiver  does  not  come, 
simply  from  the  purchaser  at  the  sheriff's  sale,  but  from  the 
purchaser,  who  is  also  the  mortgage  and  judgment  creditor; 
who,  in  becoming  judgment  creditor  and  purchaser,  has  not 
ceased  to  be  also  mortgage  creditor.  The  judgment  and 
decretal  order  in  such  cases  are  simply  in  aid  of  the  mort- 
gage creditor's  rights  and  for  their  enforcement.  Nor  did 
she,  in  becoming  purchaser  under  her  decree,  lose  those 
rights.  The  land  had  been  by  the  debtors  pledged  for  the 
payment  of  this  debt.  The  sale  has  but  partially  paid  it, 
and  the  question  now,  as  before  the  sale,  is  between  the  mort- 
gage creditor  and  the  insolvent  mortgage  debtor,  with  the 
mortgaged  property  inadequate  to  secure  the  debt.  Such 
lien  upon  or  interest  in  the  land  as  she  has  exists,  not  by 
virtue  of  the  decree,  but  of  the  mortgage. 

In  the  case  of  Union  Mutual  Life  Ins.  Co.  v.  Whiter  106 
111.  67  (74),  it  is  said  :  "  The  foreclosure  and  sale  did  not 
change  the  relation  of  the  parties,  and  they  were  still  mort- 
gagor and  mortgagees." 

In  the  case  of  Stephens  v.  Illinois  Mutual  Fire  Ins.  Co., 
43  111.  327,  it  is  said  :  "  If  it  is  a  sale  under  a  decree  of 
foreclosure,  the  mortgagor  still  has  the  estate  of  a  mort- 
gagor, with  this  qualification,  that  the  amount  and  time  of 
redemption  have  become  absolutely  fixed  by  the  decree  and 
sale,  and  his  estate  will  be  absolutely  divested  if  he  fails  to 
redeem  within  the  allotted  time." 

If  the  mortgagor  still  has  the  estate  of  a  mortgagor  until 
the  expiration  of  the  year  for  redemption,  it  follows  that 
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the  mortgagee,  during  that  time,  still  has  the  estate  of  a 
mortgagee. 

In  Wiltsie  Mortgage  Foreclosures,  it  is  said :  '^  The  title 
and  possession  remain  in  the  mortgagor  until  such  con- 
veyance upon  sale.  The  interest  of  the  mortgagee  remains 
until  then  that  of  a  mere  lienor.  The  commencement  of 
a  foreclosure  gives  him  no  title,  as  his  mortgage  is  only  a 
security  for  a  debt ;  the  title  and  seizure  remain  in  the  mort- 
gagor until  the  referee's  d^ed  upon  sale  is  actually  delivered 
to  the  purchaser."     Section  11,  page  10. 

The  lien  in  such  cases  is  specific,  and  is  created  by  the  act 
of  the  parties.  It  dates  from  the  execution  of  the  mortgage, 
and  not  from  the  rendition  of  the  decree.  The  decree  neither 
creates  nor  declares  it,  but  simply  provides  for  its  enforce- 
ment. The  redemption  statute  postpones  the  time  for  the 
ending  of  the  equity  of  redemption,  and  thus  gives  a  year's 
additional  existence  to  the  mortgage  lien.  The  distinction 
between  the  lien  thus  created  and  enforced  and  a  judgment 
lien  is  at  once  obvious.  The  judgment  lien  is  created  by 
statute.  It  is  not  specific,  but  a  general  lien  upon  all  prop* 
erty  within  its  reach  of  the  class  designated  by  statute  as 
being  subject  to  such  lien.  The  lien  only  becomes  specific 
as  to  any  particular  property  by  virtue  of  a  levy  of  an  ex- 
ecution thereon.  Whether  the  lien  remains  the  general  lien 
of  the  judgment,  or  becomes  specific  by  levy,  such  lien  still 
remains  a  creature  of  the  statute,  and  the  judgment  creditor 
acquires  thereby  only  such  rights  as  are  given  him  by  the 
statute. 

If  it  is  true,  then,  that  the  appellee,  in  asking  for  the  appoint- 
ment of  the  receiver  in  this  case  after  the  sale  under  the  de- 
cree, still  stands  before  the  court  in  the  character  of  a  mort- 
gagee, we  find  ourselves  on  familiar  ground,  and  the  problem 
is  easy  of  solution. 

As  has  heretofore  been  shown,  long  before  the  enactment 
of  redemption  statutes  courts  of  equity  appointed  receivers 
at  the  instance  of  mortgagees  when  the  security  was  inade- 
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qaate  and  the  debtor  insolvent,  but  such  receivers  were  only 
appointed  until  a  sale  could  be  had,  for  the  reason  that  the 
purchaser,  being  entitled  to  a  deed  and  to  possession  at  once, 
needed  no  receiver  aft^r  sale.  The  enactment  of  the  redemp- 
tion law,  postponing  the  creditor's  right  to  a  deed  and  to 
possession  for  a  year,and  the  further  enactment  of  the  seventh 
clause  or  subdivision  of  section  1222,  gives  legislative  sanc- 
tion to  the  extension  over  that  additional  period  of  the  power 
to  appoint  receivers  in  proper  cases.  Indeed,  we  are  inclined 
to  the  opinion  that  the  enactment  of  this  clause,  like  the  en- 
actment of  the  fourth  clause,  was  merely  a  legislative  declar- 
ation of  a  power  which  courts  of  equity  possessed  and  could 
have  exercised  independently  of  the  statute.  • 

But  it  is  said  this  will  render  nugatory  the  statute  giving 
the  debtor  possession  and  the  right  to  redeem  during  an  ad- 
ditional year. 

As  counsel  for  appellants  say,  '^  the  statutory  possession 
during  that  year  would  be  a  mere  shadowy  right,  and  the 
statute  so  construed  would  be  an  empty  letter  without  spirit.'^ 

This  court,  in  the  case  of  Connelly  v.  Dickson,  supra^ 
speaking  by  Justice  Woods,  has  foreclosed  discussion  on 
this  question.  It  is  there  said,  after  referring  to  the  set- 
tled equity  power  of  the  court  to  appoint  a  receiver  before 
sale  :  "  Now,  the  mortgagor's  right  under  the  law  to  the  pos- 
session of  his  land  before  the  sale  is  not  less  absolute  or 
sacred  than  the  right  given  him  by  the  later  law,  to  con* 
tinue  in  possession  for  a  year  afler  the  sale,  and  it  is  not  pre- 
sumable that  the  law,  by  which  the  latter  right  was  declared, 
was  intended  to  confer  a  higher  right  of  possession  after  the 
sale  than  the  party,  as  owner  of  the  title,  had  before  the 
sale.  *  *  *  There  is  no  ground  for  assuming  that  there  is 
an  implied  repeal,  as  there  is  certainly  no  express  repeal  of 
the  equity  powers  of  the  courts  to  interfere  between  the  par- 
ties, for  the  same  reasons  and  purposes  as  would  justify  its 
interposition  between  other  parties  whose  relations  and  rights 
are  defined  by  law  or  by  contract.     The  fact  that  the  rights 
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and  obligations  of  the  parties  in  such  cases  are  declared  by 
statute  does  not  make  them  any  stronger  or  more  sacred 
than  if  the  statute  did  not  exist,  and  the  same  rights  and 
obligations  arose  from  a  contract  in  each  case  between  the 
parties."     Page  450. 

The  proposition  seems  too  plain  to  admit  of  argument  that 
the  redemption  statute  gives  to  the  debtor  no  new  or  addi- 
tional title  or  right,  but  simply  extends  for  one  year  his  ex- 
isting rights,  and  we  confess  our  inability  to  understand 
what  incident  attaches  to  the  debtor's  possession  by  reason 
of  the  sale,  that  places  it  beyond  the  reach,  of  a  court  of 
equity. 

We  have  found  but  one  case  outside  of  this  State  which 
seems  to  us  to  be  in  point,  and  entitled  to  weight  as  author- 
ity upon  this  particular  point.  This  is  the  case  of  Schreiber 
V.  Gareyj  48  Wis.  208.  The  statute  of  Wisconsin,  instead 
of  allowing  a  year  after  sale  for  redemption,  before  a  deed 
could  be  made,  allowed  a  year  after  decree  foreclosing  the 
mortgage  before  sale.  The  same  result  was  reached  as  under 
our  statute,  but  by  a  different  process.  Previous  to  the  enact- 
ment of  this  statute  a  statute  was  in  force  there  similar  to  our 
statute,  in  that  it  gave  a  year  after  sale  for  redemption.  The 
court  says :  "  It  is  insisted  by  the  counsel  for  appellant 
*  *  *  that  chapter  195,  Laws  of  1 859,  which  secures  to  the 
mortgagor  a  right  to  redeem  the  lands  for  one  year  after  the 
foreclosure  sale,  prevents  the  issuing  of  a  deed  until  after  the 
expiration  of  such  year,  and  provides  that  the  mortgagor  shall 
remain  in  possession  until  the  expiration  of  such  year,  is  a 
clear  legislative  declaration  that  the  mortgagee  shall  not 
have  any  benefit  of  the  mortgaged  premises  under  any 
circumstances  until  after  the  time  for  redemption  has 
expired ;  and  that  the  law  which  now  prohibits  any  sale 
until  one  year  after  the  judgment  of  foreclosure  is  entered, 
is  equally  conclusive  of  the  intention  to  prohibit  any  right 
of  possession  on  the  part  of  the  mortgagee  until  after  the 
expiration  of  such  year." 
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This  sounds  to  us  singularly  like  the  contention  in  the 
ease  now  under  consideration.  Reference  was  made  to  the 
case  of  Finch  v.  tloughUm^  19  Wis.  150,  in  which  case  a 
receiver  had  been  appointed  pendente  lite,  and  the  court 
says :  ''  It  can  not  be  said  that  the  right  of  the  mortgagor 
now  to  remain  in  possession  after  judgment  for  one  year, 
until  after  the  sale  is  made,  is  any  more  sacred  than  it  was 
then  to  remain  in  possession  until  after  judgment,  and  until 
sale  made  under  the  old  law ;  and  yet  this  court  held,  in  the 
case  above  cited,  that,  when  equity  and  good  conscience  de- 
manded, in  order  to  protect  the  interest  of  the  mortgagee,  he 
might  be  removed  from  the  possession  before  judgment  and 
sale.  If,  under  the  law  as  it  now  is,  the  right  of  possession 
is  inviolable  in  the  mortgagor  until  after  the  sale  made,  it 
was  equally  so  under  the  law  as  it  stood  previous  to  1869. 
*  *  *  That  the  possession  is  secured  to  the  mortgagor 
for  a  longer  or  a  shorter  time,  by  statute,  can  not  change  the 
principle;  and  if  the  right  to  appoint  a  receiver  may  be  ex- 
ercised by  the  court  before  the  expiration  of  the  shorter 
period  fixed  by  the  statute,  it  may  with  equal  propriety  be 
exercised  before  the  expiration  of  the  longer  period.  There 
is  nothing,  therefore,  in  the  laws  extending  the  time  before 
a  sale  can  be  made  upon  a  foreclosure  judgment,  which  de- 
tracts from  the  authority  of  Finch  v.  Houghton,  aupraJ^ 
This  case  is  cited  approvingly  in  Sales  v.  Lusk,  60  Wis.  490. 

With  regard  to  the  claim  that  to  allow  the  appointment 
of  a  r^ceiver  in  such  cases  is  to  deprive  the  statute  of  vital 
force,  it  seems  to  us  that  a  statute  which  extends  the  right 
of  redemption  for  a  year,  and  at  the  same  time  insures  to 
the  debtor  and  his  family  a  home  during  that  time,  can 
hardly  be  called  an  empty  letter  without  spirit.  And  if  the 
rights  thus  conferred  are  '*  shadowy''  they  are  very  sub- 
stantial shadows. 

We  think  it  can  not  be  justly  said  that  by  this  application 
of  clause  seven  of  section  1222,  authorizing  the  appointment 
of  receivers,  any  right  of  a  debtor  conferred  by  the  redemp- 
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tion  law  is  destroyed  or  impaired.  That  statute  simply  ex- 
tends the  right  of  redemption  one  year,  and  continues  dur- 
ing that' year  his  right  of  possession. 

Of  this  statute  it  may  be  well  said^  as  was  said  by  this 
court  in  Connelly  v.  Dicksony  auprUy  of  the  statute  of  1861 : 
**  There  is  no  ground  for  assuming  that  there  is  an  implied 
repeal,  as  there  is  certainly  no  express  repeal  of  the  equity 
powers  of  the  courts  to  interfere  between  the  parties,  for  the 
same  reasons  and  purposes  as  would  justify  its  interposition 
between  other  parties  whose  relations  are  defined  by  law  or 
by  contract.*'     See  page  460. 

While  we  recognize  the  highly  remedial  character  of  the 
redemption  statute,  and  are  deeply  impressed  with  its  hu- 
manity, and  with  the  justice  of  the  rule  by  which  such  stat- 
utes are  liberally  construed,  we  are  also  deeply  impressed 
with  the  fact  that  the  courts,  while  liberal  in  applying  to  such 
statutes  rules  of  construction,  are  none  the  less  required  to 
construe  them  in  accordance  with  established  rules  of  law. 

When  courts  of  equity  possess  the  unquestioned  power  in 
certain  cases  to  appoint  receivers  to  collect  rents  and  profits 
of  land  before  sale,  as  against  one  whose  title  and  right  of 
possession  are  both  unquestioned  and  unquestionable,  we  are 
not  aware  of  any  rule  of  statutory  construction  which  would 
justify  us  in  holding  that  a  statute  which  simply  extended 
that  right  of  possession  one  year  after  sale,  and  nothing 
more,  destroyed  the  jurisdiction  of  courts  of  equity  to  inter- 
fere with  that  possession  in  similar  cases  after  sale. 

As  we  have  heretofore  said,  statutes  enacted  at  the  same 
session  as  these  statutes  were  are  to  be  construed  in  pari  ma- 
teria.  It  will  be  presumed  that  a  Legislature,  engaged  in  a 
codification  of  the  statutes  of  the  State,  intends  such  code  to 
be  a  harmonious  and  congruous  whole,  and  the  fact  that  one 
particular  provision  of  it  meets  with  legislative  sanction  four 
days  later  than  another,  will  not  justify  the  court  in  constru- 
ing them  as  separate  and  wholly  independent  legislative  acts,. 
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especially  id  provisions  relating  to  the  same  subject-matter^ 
but  they  must  be  construed  together. 

Statutes  will  not  only  be  thus  construed  together,  but  they 
Will  be  construed  in  the  light  of  settled  rules  of  common 
law  and  of  equity. 

The  whole  body  of  statutory  law^  common  law  and  equity 
are  in  our  system  of  jurisprudence  construed,  as  are  con- 
strued the  several  provisions  of  a  code,  as  together  consti- 
tuting a  harmonious  whole. 

Every  statutory  enactment  is  construed  by  the  light  of 
the  common  law  and  with  reference  to  its  cognate  principles, 
and  this  is  true  not  only  of  the  common  law  proper,  but 
of  established  principles  of  equity  jurisprudence  ;  and  it  will 
never  be  presumed  that  in  the  enactment  of  a  given  statute 
the  Legislature  intended  to  make  any  innovation  upon  the 
common  law  further  than  the  necessity  of  the  case  required. 
These  principles  are  elementary,  and  so  fortified  by  authority 
that  it  is  hardly  necessary  to  cite  any,  but  we  will  refer  to 
Sutherland  Statutory  Construction,  section  289,  et  seq.,  and 
cases  there  cited. 

An  examination  of  the  two  statutes  will  show  that  they 
should  be  construed  together,  not  alone  for  the  reasons  here- 
tofore given,  but  because  they  refer  to  and  treat  of  the  same 
subject-matter. 

Clause  seven  of  section  1222,  supra^  has  sole  reference  to 
the  appointment  of  receivers  during  the  "  time  allowed  for 
redemption  *'  of  lands  sold. 

The  one  statute  gives  time  for  the  redemption  of  lands 
sold,  and  extends  the  debtor's  possession  to  cover  that  time, 
while  the  other  statute  provides  for  the  appointment  of  re- 
ceivers  for  lands  thus  sold,  covering  the  same  period,  and 
can  have  no  conceivable  force  or  application  whatever  ex- 
cept as  to  lands  subject  to  redemption  and  held  under  section 
767,  supra. 

In  our  opinion,  on  the  facts  shown  in  this  case,  the  appel- 
lee was  entitled  to  the  appointment  of  a  receiver.     We  have 
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said  nothing  with  reference  to  the  charge  of  the  commission 
of  waste,  and  what,  if  any^weight  should  be  given  to  it,  as  there 
is  abundant  reason  for  sustaining  the  action  of  the  trial  court 
without  considering  that  question. 

That  there  may  be  no  misunderstanding  of  what  we  de* 
cide  in  this  case,  we  will  say  that  we  do  not  decide  that  any 
purchaser  at  sheriff's  sale  is,  as  such  purchaser,  entitled  to 
the  appointment  of  a  receiver.  Nor  do  we  decide  that,  in 
any  case,  a  judgment  debtor  is  to  be  disturbed  in  the  actual 
personal  occupancy  of  land  sold  at  any  judicial  sale,  whether 
on  execution  or  on  decretal  order  during  the  year  allowed 
for  redemption,  as  the  facts  in  this  case  do  not  require  that 
we  decide  that  question.    - 

We  do  decide,  however,  that  where  lands  are  sold  at  a 
mortgage  foreclosure  sale,  and  the  mortgage  creditor  is  the 
purchaser,  if  he  shows  that  the  mortgaged  lands  are  inade- 
quate to  secure  the  debt,  that  the  debtor  is  insolvent,  and 
that  the  lands,  or  a  material  part  of  them,  are  in  the  actual 
occupancy  of  tenants  who  are  to  pay  rent  therefor  by  a  share 
of  such  crops  as  they  raise  thereon,  or  otherwise,  a  court  of 
equity  may  appoint  a  receiver  to  collect  the  rents  and  profits 
accruing  from  that  portion  of  such  lands  as  are  thus  occu- 
pied by  tenants,  and  hold  them  to  the  expiration  of  the  year 
allowed  for  redemption,  subject  to  the  order  of  the  court,  to 
be  paid  to  the  debtor  if  he  redeems,  or  to  the  mortgage  cred- 
itor, if  the  debtor  does  not  redeem. 

The  conclusion  we  thus  reach  gives  full  force  and  effect  to 
all  parts  of  the  redemption  law,  and  all  parts  of  the  law  for 
the  appointment  of  receivers,  disclosing  no  conflict  whatever 
between  the  two  statutes.  We  are  also,  we  think,  aside  from 
the  statute,  justified  in  this  conclusion  by  well-settled  and 
often-adjudicated  principles  of  equity.  In  this  case  the  trial 
court  instructed  the  receiver  not  to  disturb  the  debtors  in 
their  occupancy  of  the  residence,  and  appurtenant  out-build- 
ings, and  such  of  the  adjacent  lands,  not  exceeding  forty 
acres,  as  appellants  desired  to  cultivate  themselves  by  their 
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own  labor,  and  of  which  they  were  then  in  possession  as  res- 
idents. We  do  not  wish  to  be  understood  as  indicating  that 
the  amount  of  land  thus  set  off  to  appellants  should  be  taken 
as  a  measure  of  the  rights  of  debtors  in  such  cases.  In  this 
case  there  was  controversy  as  to  the  quantity  of  land  actually 
occupied  by  appellants,  and  the  order  made  may  be  assumed 
to  be  an  adjudication  of  their  actual  personal  holding.  While 
we  wish  it  expressly  understood  that  we  do  not  decide  that 
the  courts  may  designate  any  definite  quantity  of  land  as 
proper  in  {ill  such  cases  to  be  set  off  to  debtors,  we  think 
that  on  the  facts  shown  in  this  case  the  court  seems  to  have 
dealt  fairly  with  appellants. 

In  conclusion  we  will  add,  that  to  give  to  the  redemption 
law  the  force  and  interpretation  contended  for  by  appel- 
lants will  make  it,  not  simply  a  redemption  law,  but  an  ex- 
emption law.  We  do  not  think  the  Legislature  ever  in- 
tended it  to  have  this  effect.  The  Constitution  of  the  State 
provides  for  the  enactment  of  "  wholesome '*  exemption 
laws.  Acting  upon  this  humane  provision  of  the  Constitu- 
tion, the  Legislature  has  provided  that  the  debtor  may  have, 
in  proper  cases,  property  to  the  value  of  $600  exempt  from 
levy  and  sale  on  execution.  The  amount  to  be  allowed  to 
the  debtor  as  exempt  from  execution  is  left  solely  to  the  dis- 
cretion of  the  Legislature.  The  courts  can  neither  add  to 
nor  take  from  the  amount  thus  fixed. 

We  can  not  think  the  redemption  law  was  intended  to  op- 
erate as  giving  an  additional  exemption.  We  have  nothing 
in  this  State  corresponding  to  the  homestead  law  of  Iowa 
and  of  some  other  States,  and  we  do  not  think  cases  arising 
under  such  laws  can  materially  aid  in  throwing  light  on  this 
subject.  Homestead  rights,  as  secured  by  these  statutes, 
being  in  the  nature  of  absolute  exemption,  there  would  be 
good  reason  for  holding  that  a  receiver  could  not  be  ap- 
pointed to  interfere  with  their  enjoyment.  And  this,  while 
not  decided  by  the  Supreme  Court  of  Iowa,  has  been  several 
times  suggested  by  it.      Callanan  v.  Shaw,  19  Iowa,  183; 
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Myton  V.  Davenport,  51  Iowa,  583,  and  Paine  v.  McElroy, 
73  Iowa,  81. 

There  is  nothing,  however,  in  these  cases  in  conflict  with 
the  conclusion  we  have  reached  in  this  case.  If  we  were  to 
give  to  the  redemption  law  the  effect  contended  for  by  ap- 
pellant, it  would  be  equivalent  to  giving  to  appellant  an  ad- 
ditional exemption  of  Jl,800  to  $2,000. 

We  think  the  circuit  court  did  not  err,  and  its  judgment 
is  affirmed,  with  costs. 

Filed  March  17, 1891 ;  petition  for  a  rehearing  overruled  Sept.  24, 1891. 

Dissenting  Opinion. 

Elliott,  J. — I  can  not  assent  to  the  conclusion  that 
where  mortgaged  property  is  not  of  value  sufficient  to  sat- 
isfy the  judgment  embodied  in  a  decree  of  foreclosure  the 
mortgagee  may,  upon  showing  that  fact,  have  a  receiver  ap- 
pointed to  collect  the  rent  during  the  year  allowed  for  re- 
demption, for  I  think  that  the  mere  fact  that  the  mortgaged 
property  is  not  of  value  sufficient  to  satisfy  the  judgment 
does  not  authorize  the  appointment  of  a  receiver.  I  do  not 
doubt  that  there  may  be  cases  where  a  receiver  can  be  ap- 
pointed, but  I  do  believe  that  to  justify  the  exercise  of  the 
extraordinary  power  of  seizing  property  by  the  appointment 
of  a  receiver,  something  more  than  the  bare  inadequacy  of 
the  mortgagee's  security  must  be  shown.  I  believe  that  the 
conclusion  that  the  owner  may  be  turned  out  of  possession 
and  a  receiver  put  in  solely  and  simply  because  the  mort- 
gaged property  is  not  of  sufficient  value  to  pay  the  judg- 
ment, involves  the  destruction  of  our  humane  and  beneficial 
rodeniption  law. 

Our  system  of  redemption  from  judicial  sales  is  the  crea- 
ture of  statute,  and  to  ascertain  the  rights  of  those  who 
buy  at  such  sales,  as  well  as  the  rights  of  those  whose  prop- 
erty is  sold,  the  courts  must  take  the  law  as  it  is  written. 
Omissions  can  not  be  supplied  by  adding  provisions,  nor  can 
the  courts  take  from  the  statute  any  material   provision. 
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The  law  as  it  came  from  the  Legislature  is  to  be  interpreted 
4in(l  enforced  by  the  judiciary^  but  it  can  not  be  changed. 
It  is,  to  be  sure,  entirely  proper  to  construe  the  statute  in 
the  light  of  the  principles  of  jurisprudence^  but  the  positive 
written  law  can  not  be  borne  down  by  any  general  rule  of 
the  unwritten  law.  As  the  redemption  system  is  statutory 
and  is  radically*different  from  any  known  to  the  unwritten 
law,  either  as  administered  by  courts  of  chancery  or  by  the 
common  law  tribunals,  no  great  light  is  thrown  upon  the 
subject  of  redemption  from  judicial  sales  by  the  decisions 
of  such  courts  upon  general  principles  of  equity  or  law. 

Our  statute  books  show  that  changes  have  been  made  from 
time  to  time  in  the  system  of  redemption  from  judicial  sales. 
Each  and  every  change  has  been  in  the  direction  of  liberaliz- 
ing the  debtor's  right  to  redeem. 

Assuming,  as  it  seems  just  to  do,  that  our  system  is  stat- 
utory, that  the  changes  made  indicate  the  legislative  purpose 
to  augment,  and  not  diminish,  the  right  of  the  debtor,  the 
conclusion  must  be  that  a  provision  giving  the  debtor  pos- 
session for  the  redemption  year  means  possession  in  all  the 
term  implies.  It  means  that  the  debtor  shall  enjoy  all  the 
incidents  of  an  owner,  and  enjoy  them  unmolested  and  un- 
disturbed by  a  receiver,  or  by  any  one  else.  It  is  impossible 
to  restrict  the  meaning  of  the  word  "  possession  "  to  a  mere 
pedis  possessio,  without  doing  violence  to  plain  and  settled 
rules.  In  language  as  plain  and  explicit  as  ever  was  em- 
ployed it  is  declared  that  the  debtor  shall  have  possession 
for  one  year  after  the  sale :  These  are  the  words  of  the  stat- 
ute :  "  The  owner  of  the  real  estate,  or  interest  therein,  sold 
as  aforesaid,  shall  be  entitled  to  the  possession  of  the  same 
for  one  year  from  the  date  of  sale."  There  is  nothing  for 
the  courts  to  do  save  give  effect  to  the  words  of  the  law, 
for  there  is  neither  ambiguity  nor  obscurity. 

The  import  of  the  words  is  unmistakable  and  the  purpose 
of  the  Legislature  evident.  What  was  meant,  and  wliat  is 
Vol.  129.— 12 
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said,  iS;  that  the  owner  shall  have  possession  for  one  year, 
and,  if  this  be  true,  it  is  absolutely  impossible  that  posses- 
sion can  be  wrested  from  him  by  a  receiver.  Either  the 
owner  is  entitled  to  possession  as  owner,  or  he  is  not  entitled 
to  possession  at  all.  If  he  is  entitled  to  possession  as  owner, 
all  the  incidents  of  that  possession  attach.  That  he  is  enti- 
tled to  possession  as  owner  is  clear,  for  in  no  other  possible 
capacity  can  he  retain  possession ;  hence  he  has  all  the  inci- 
dents of  an  owner  in  possession  of  land.  If  he  does  pos- 
sess all  such  incidents,  then  it  is  clear  that  neither  by  the  ap- 
pointment of  a  receiver  nor  in  any  other  mode  can  he  be 
stripped  of  them.  Owning  all  the  incidents,  he  can  not  be 
made  to  account  for  rents  and  profits,  inasmuch  as  no  owner 
can  be  compelled  to  do  this  where  the  law  does  not  exact  it. 
Under  former  statutes  the  owner  was  bound  to  account  for 
rents  and  profits  ;  under  the  present  he  is  not.  As  he  is  not 
bound  to  account,  there  is  no  reason  for  appointing  a  receiver 
to  take  what  the  owner  is  entitled  to  receive.  Whether,  at 
the  end  of  the  redemption  year,  accumulated  rents  may  be 
subjected  to  the  payment  of  the  unsatisfied  part  of  a  judgment 
or  decree  is  not  the  question  in  this  case;  the  question  here 
is,  can  the  owner  be  put  out  of  possession  and  a  receiver  put 
in?  Until  the  redemption  year  expires  no  rent  is,  or  can 
be,  due  from  the  owner,  and  there  is  nothing  for  a  receiver 
to  collect. 

It  comes  at  last  to  this,  shall  the  statute  which  explicitly 
gives  the  owner  possession  be  narrowed  to  mean  that  he 
shall  have  possession  only  where  a  court  does  not  see  fit  to 
appoint  a  receiver  at  the  suit  of  a  mortgagee  who  alleges  that 
the  real  estate  is  not  of  sufficient  value  to  satisfy  the  decree? 

The  right  of  a  mortgagor  is  a  substantive  right  and  aeon- 
tract  right.  This  is  the  law  as  long  since  declared  by  the 
Supreme  Court  of  the  United  States.  Brine  v.  Ins^irance 
Co, J  96  U.  S.  627 ;  Bronson  v.  Kinzie,  1  How.  311.  Affirm- 
ing this  rule  and  yielding  to  its  force,  it  was  decided  in  the 
case  of  Mutual  L.  Ins.  Co.  v.  Union  MillSj  etc,  Co.,  3  Lawyers' 
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Rep.  Ann.  90,  that  a  receiver  could  not  be  appointed  where 
the  statute  gives  the  mortgagor  the  right  to  possession.  In 
Teal  V.  Walker,  111  U.  8.  242,  it  was  held  that  where  there 
is  a  right  of  possession  in  the  mortgagor  it  absolutely  estab- 
lishes the  rule  that  he  is  entitled  to  rents  and  profits.  This 
general  doctrine  was,  to  some  extent  at  least,  sanctioned  in 
Favorite  v.  Deardorff,  84  Ind.  556.  It  is  entirely  safe,  there- 
fore, to  affirm  that  the  Legislature  meant  to  create  a  sub- 
stantive property  right.  That  its  intention  was  clearly 
and  appropriately  expressed  there  can  be  no  doubt.  As  a 
substantive  right  was  vested  in  the  owner  by  express  statute, 
it  can  neither  be  divested  nor  impaired. 

Assuming,  upon  the  strength  of  the  arguments  and  au- 
thorities adduced,  that  a  substantive  right  was  vested  in  the 
owner,  it  must  follow  that  the  Legislature  had  a  definite  ob- 
ject in  view  in  vesting  the  right.  If  that  object  can  be 
ascertained,  the  courts  must  exert  their  power  to  accomplish 
it.  A  right  created  as  that  of  the  owner  is  created,  can  not 
be  made  a  barren  one  by  judicial  decisions,  since  that  would 
defeat  the  object  the  Legislature  intended  to  accomplish. 
The  right  created  by  the  statute  is  not  a  mere  nominal  one ; 
it  is,  on  the  contrary,  a  substantial  and  fruitful  right.  It  was 
created  to  prevent  the  debtor  from  being  put  out  of  posses- 
sion during  the  year  for  redemption,  and  to  enable  him  to 
enjoy  all  the  fruits  arising  from  the  right  of  an  owner  in  pos- 
session. Two  leading  purposes,  at  least,  were  intended  to  be 
given  effect :  First.  That  the  creditor  should  be  compelled 
to  bid  the  full  value  of  the  mortgaged  property  and  not  fall 
upon  other  property  of  the  debtor  to  satisfy  the  unpaid  part 
of  the  judgment.  Horn  v.  Indianapolis  NatU  Banky  125 
Ind.  381;  Hervey  w  Krost,  116  Ind.  268.  Second.  To  as- 
sist the  debtor  in  raising  means  to  effect  a  redemption. 
Bryson  v.  McCreary,  102  Ind.  1.  But  whatever  may  be  the 
incidental  purpose  of  the  act  this  much  is  certain,  the  Leg- 
islature has  in  strong  and  clear  words  declared  that  the 
owner  shall  have  possession  for  one  year  after  the  sale,  and 
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this  declaration  was  made  in  a  statute  directed  to^  and  con- 
centrated upon,  the  special  subject  of  redemption  from  judi- 
cial sales. 

The  provision  in  our  statute  placing  the  right  of  posses- 
sion in  the  owner  was  enacted  afler  many  experiments  had 
been  tried  and  many  decisions  rendered,  so  that  it  is  to  be 
regarded  as  the  result  of  careful  deliberation,  and  as  the  final 
legislative  conclusion.  The  change  made  by  the  act  of  1881 
takes  the  ground  away  from  some  of  the  decisions  and  in- 
dicates, as  has  been  shown,  a  purpose  to  liberalize  and 
bioaden  the  rights  of  the  owners.  Even  prior  to  the  change 
wrought  by  that  act  there  was  conflict  upon  the  question  of 
a  right  to  a  receiver,  and,  certainly,  the  present  statute  has 
augmented  the  owners  right.  Redemption  statutes  are  to 
be  liberally  construed  in  favor  of  the  debtor.  Dams  v. 
RupCy  114  lud.  688.  The  statute  of  1881  can  not  be  given 
a  liberal  construction  and  it  still  be  held  that  the  possession 
of  the  owner  may  be  made  to  yield  to  that  of  a  receiver. 
To  appoint  a  receiver  would  be,  as  said  in  Sheeks  v.  Klotz, 
84  Ind.  471,  "in  violation  of  the  spirit  and  letter  of  the 
statute  providing  for  redemption."  Other  courts  have  as- 
serted or  indicated  a  doctrine  which  is  here  of  great  force, 
inasmuch  as  they  have  said  that  to  appoint  a  receiver  is  to 
give  the  creditor  property  the  law  does  not  entitle  him  to 
obtain.  Hoge  v.  Hollistery  8  Bax.  (Tenn.)  533;  Callanan 
V.  Shaw,  19  Iowa,  183;  Myton  v.  Davenport^  51  Iowa,  583; 
Goodhue  v.  Daniels ,  64  Iowa,  19 ;  Pqine  v.  McElroy,  73 
Iowa,  81.  If  the  creditor  is  allowed  to  seize  the  rents 
through  the  medium  of  a  receiver,  he  obtains  what  the  law 
intends  the  owner  shall  receive  and  enjoy.  If  the  rental 
value  of  land  should  be  but  fifty  dollars  per  annum,  it  seems 
quite  clear  that  it  could  not  be  taken  from  the  owner,  and 
the  principle  must  be  the  same  although  the  rental  value 
may  chance  to  be  a  great  deal  more.  If  the  land  should 
comprise  one  acre  only,  that  one  acre  could  not  be  wrested 
from  the  owner^s  possession,  and  the  principle  must  be  the 
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same  whether  there  are  many  acres  or  do  more  than  one. 
If  the  question  stood  on  the  redemption  statute  alone  it 
would  be  entirely  free  from  difiBculty  and  clear  of  doubt. 
The  doctrine  maintained  by  me  does  not  give  the  redemp- 
tion statute  the  effect  of  an  exemption  law,  for  it  concedes 
that  if  the  rents  at  the  expiration  of  a  year  exceed  the 
amount  of  the  exemption  they  may  be  reached  by  legal  pro- 
cess, but  it  does  affirm  that  the  rent  can  not  be  collected  by 
a  receiver  during  the  year.  At  the  end  of  the  year,  in  cases 
where  there  is  no  redemption,  the  accumulated  rents  may 
be  reached  by  a  creditor,  not  because  they  are  rents,  but  be- 
cause the  amount  over  and  above  the  sum  allowed  the 
debtor  by  the  exemption  law  is  property  subject  to  execu- 
tion. In  my  view  there  is  and  can  be  nothing  due  or  owing 
from  the  owner  until  after  the  year  for  redemption  has  ex- 
pired, but  if  at  the  end  of  the  year  there  is  money  or  prop- 
erty, although  derived  from  the  mortgaged  land,  subject  to 
execution,  the  creditor  may  reach  it  in  the  appropriate  pro- 
ceeding. 

The  only  possible  doubt  that  can  arise  grows  out  of  a  pro- 
vision found  in  a  statute  which  enumerates  the  cases  in  which 
a  receiver  may  be  ap}K)inted,  but  this  doubt  vanishes  upon 
analysis  and  investigation. 

The  general  statute  regarding  receivers  can  not  displant  or 
overthrow  the  plain  and  unequivocal  provisions  of  the  re- 
demption statute.  For  this  conclusion  three  reasons  may 
be  assigned  : 

First  The  statute  respecting  receivers  is  a  general  one, 
affecting  matters  of  procedure,  while  the  redemption  statute 
is  a  special  one,  creating  an  essential  property  right,  and  the 
law  is  that  the  provisions  of  a  special  statute  will  prevail 
over  those  of  a  general  statute.  • 

Second.  The  provisions  of  the  statute  respecting  receivers 
may  be  harmonized  with  the  redemption  law  without  doing 
violence  to  its  language. 
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Third.  If  the  two  statutes  can  not  be  harmonized,  the  re- 
demption law  is  the  later,  and  must  prevail. 

The  first  of  these  reasons  needs  no  elaboration.  The  sec- 
ond and  third  will  be  briefly  considered. 

The  statute  respecting  receivers  designates  the  cases  in 
which  a  receiver  may  be  appointed,  and  one  of  the  enumer- 
ated cases  is  designated  in  these  words :  "  To  protect  or 
preserve,  during  the  time  allowed  for  redemption,  any  real 
estate  or  interest  therein  sold  on  execution  or  order  of  sale, 
and  to  secure  to  the  person  entitled  thereto  the  rents  and 
profits  thereof."     Section  1222,  R.  S.  1881. 

It  is  quite  clear  that  the  first  clause  of  this  sentence  only 
embraces  cases  where  some  tortious  act  is  threatened  or.  done 
which  may  cause  injury  to  the  property,  or  which  may  put  it 
in  danger.  By  no  possible  construction  can  that  clause  be 
so  extended  as  to  embrace  a  case  where  the  owner  simply  re- 
tains possession,  and  is  guilty  of  no  wrong,  for  its  language 
is  too  plain  to  admit  of  doubt.  It  is  obvious,  therefore,  that 
if  the  redemption  statute  must  go  down  at  all  it  must  go 
down  because  of  the  last  clause  of  the  provision,  which 
reads,  "  and  to  secure  to  the  person  entitled  thereto  the  rents 
and  profits  thereof."  But  that  clause  does  not  create  a  new 
class  of  cases,  or  refer  to  a  class  of  cases  different  from  those 
designated  in  the  first  clause  of  the  sentence.  The  meaning 
is,  that  where  there  is  a  tortious  act  likely  to  injure  or  en- 
danger the  property,  a  receiver  may  be  appointed  to  take 
possession,  collect  the  rents  and  ultimately  pay  them  to  the 
party  "  entitled  thereto."  Even  if  it  be  true  that  a  broader 
meaning  can  be  given  to  the  single  clause,  still,  it  does  not 
follow  that  a  receiver  may  be  appointed  and  possession  be 
taken  from  an  owner  who  does  no  tortious  act,  but  simply 
remains  in  possession  of  t|je  land.  This  must  be  true,  be- 
cause it  is  settled  that  the  owner  is  entitled  to  all  rents  and 
profits  during  the  redemption  year  (Sheeks  v.  Klotz,  supra  ; 
Ridgeway  v.  First  Nat' I  Bank,  78  Ind.  119;  Adams  v.  Glid- 
den,  111  Ind.  528;   Taylor  v.  Morgan,  95  Ind.  456),  and  if 
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the  owner  is  entitled  to  the  rent  the  mortgagee  can  not  be 
the  person  "  entitled  thereto  "  within  the  meaning  of  the 
statute.  But,  conceding  that  the  mortgagee  may  ultimately 
reach  the  rents,  he  can  not  do  so  until  the  year  has  expired, 
and  it  becomes  certainly  known  that  there  will  be  no  re- 
demption ;  for  it  is  elementary  law  that  where  there  is  an  ex- 
press contract  to  pay  rent  none  can  be  recovered  until  the 
expiration  of  the  term  unless  it  is  otherwise  stipulated  in  the 
contract.  'The  utmost  that  can  be  conceded  is  that  at  the  end 
of  a  year  the  mortgagee  may  reach  the  rent,  but  this  conces- 
sion will  not  authorize  the  conclusion  that  a  receiver  may  be 
appointed  at  the  beginning  of  the  year  in  a  case  where  the 
owner  simply  retains  possession,  neither  threatening  to  do  a 
tortious  act  nor  doing  one.  The  rule  is  well  settled  that  un- 
til a  mortgage  debt  is  due  a  receiver  will  not  be  appointed 
unless  some  wrong  is  shown  endangering  the  security,  and 
certainly  an  owner  in  possession  does  not  owe  rent  until  the 
end  of  the  redemption  year.  But  some  of  the  concessions 
suggested  are  very  much  broader  than  a  mortgagee  is  enti- 
tled to  have  made,  for  it  is  only  where  there  is  some  tortious 
act  that  an  owner  can  be  turned  out  of  possession  and  a 
receiver  put  in. 

It  is  a  mistake  to  suppose  that  there  are  no  cases  except 
those  in  which  trespass  or  waste  is  committed  to  which  the 
provision  quoted  from  the  statute,  respecting  receivers,  can 
apply.  There  are  such  cases,  as  for  instance  where  the  owner 
leases  the  property  for  a  purpose  that  endangers  its  safety, 
or  so  uses  it  himself  as  to  put  it  in  peril.  There  are  other 
cases  where  the  statute  will  apply,  as,  for  instance,  where  the 
owner  suffers  the  property  to  be  sold  for  assessments  or  taxes. 
Cases  of  waste  and  trespass,  as  well  as  cases  of  the  character 
indicated  by  our  illustrations,  were  the  cases  contemplated 
by  the  Legislature,  for  it  is  neither  just  nor  consistent  with 
the  rules  of  construction  to  hold  that  it  was  the  legislative 
intention  to  break  down  the  strong,  explicit,  and  particular 
provision  enacted  in  favor  of  the  owner.     Both  acts  can  be 
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•given  effect  upon  the  theory  outlined  in  the  preceding  pages^ 
and  hence  botb  can  be  upheld. 

It  is  unnecessary  to  dwell  upon  the  third  reason  stated  in 
support  of  the  conclusion  that  a  receiver  can  not  be  appointed 
in  such  a  case  as  this.  The  redemption  act  is  the  later  act, 
and  although  the  two  acts  were  passed  at  the  same  session,  it 
must  prevail,  if  there  is  an  irreconcilable  conflict.  If  the 
provision  of  the  redemption  act  giving  the  owner  possession 
must  fall,  it  will  be  for  the  sole  reason  that  a  single  clause  of 
a  single  subdivision  of  a  single  section  is  strong  enough  to 
warrant  the  conclusion  that  a  mortgagee  may  secure  a  re- 
ceiver in  a  case  where  the  owner,  free  from  fraud  or  positive 
wrong,  simply  remains  in  possession,  as  the  statute  says  he 
may  do. 

If  a  receiver  can  be  appointed  in  the  case  of  a  sale  on  a 
decree,  one  can  be  appointed  in  the  case  of  a  sale  on  execu- 
tion, for  the  statute  joins  the  two  things  together  so  that  they 
can  not  be  severed  without  legislation.  These  are  its  words : 
^'  Real  estate  sold  on  execution  or  order  of  sale.''  No  dis- 
tinction is  made  by  the  Legislature  between  sales  on  execu- 
tions and  sales  on  decrees  of  foreclosure,  and  the  courts  have 
no  power  to  make  any. 

The  doctrine  of  the  principal  opinion,  carried  to  its  logical 
results,  will  completely  overthrow  the  redemption  statute 

Miller,  J.,  concurs  in  the  foregoing  opinion. 

Filed  March  17, 1891. 
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No.  11,342. 

Baltes  et  al.  v.  The  Bass  Foundry  and  Machine 

Works  et  al. 

Abbitration  and  Awabd. — Action  for  Work  and  Labor. — CouiUer-Clavm 
for  Fravd — Svhm,im<m  to  Arbitration, —  Autardf  Bar  to  Subsequent  Ac- 
tion.— In  an  action  for  work  and  labor  and  for  material  furnished  in 
the  construction  of  a  building,  the  defendants  pleaded  a  counter-claim 
claiming  damages  occasioned  by  the  alleged  fraud  and  misrepresenta- 
tion of  the  plaintiffs  in  relation  to  the  estimates  of  material  and  the 
cost  of  construction  of  such  building.  All  matters  in  dispute  in  the 
action,  matters  of  defence,  counter-claims,  etc.,  were  submitted  to  ar- 
bitration, and  a  finding  made  by  the  arbitrators  in  favor  of  the  de* 
fendant. 

Heldf  that  the  award  was  a  bar  to  any  subsequent  suit  against  the  plain- 
tiffs for  the  alleged  fraud  set  up  in  the  counter-claim. 

Same.— Jotni  Tort  Feasort, — Award  Against  One. — Effect  of  upon  Others. — 
The  defendants,  by  setting  up  their  claim  for  damages  on  account  of 
the  fraud  complained  of  as  a  counter-  claim  against  one  of  the  alleged 
tort-feasors,  and  submitting  the  whole  controversy  to  arbitration,  thereby 
elected  to  rely  upon  such  proceeding  for  their  compensation,  to  the 
abandonment  of  the  other  tort-feasors. 

Same. — Pleading. — i2sp/y. — Demurrer. — Where,  in  an  action  against  such 
tort-feasors,  the  answers  show  that  everything  connected  with  the  former 
action  was  submitted  to  arbitrators,  and  that  their  award  covered  the 
whole  ground  of  the  controversy,  a  reply  is  demurrable  whic}i  does  not 
dispute  the  fact  that  all  demands,  including  that  embraced  in  the 
counter-claim,  were  submitted  to  arbitration,  but  alleges  simply  that 
the  arbitrators  did  not  award  the  plaintiffs  anything  on  that  account. 

Same. — Separation  of  Arbitrators. — Sufficiency  of  Reply. — It  appeared  from 
the  allegations  of  the  reply  that  the  three  arbitrators  considered  the 
evidence,  and  that  two  of  them  found  for  the  plaintiffs,  and  that  one  of 
them  drew  up  an  award,  which  was  signed  by  both  of  said  arbitrators, 
when  they  separated ;  that  after  the  award  had  been  signed  and  the 
separation  taken  place  the  two  who  had  found  for  the  plaintiffs  pro- 
cured an  attorney  to  draw  up  another  award  in  favor  of  the  same  party, 
and  for  the  same  amount,  and  without  consultation  with  the  other  ar- 
bitrators signed  this  award  and  promulgated  it. 

Held,  that  the  allegations  of  the  reply  are  not  sufficient  to  show  a  com- 
pletion of  the  work  of  the  arbitrators  and  a  final  separation  after  the 
first  award ;  that  the  separation,  so  far  as  appears  from  the  allegations, 
may  have  been  only  an  adjournment  to  another  time  and  place,  or  a 
mere  temporary  separation. 
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Pbactioe. — Pleading.  —  BqAy.  —  Demwmr,  —  General  Denial.  —  Suhieqwent 

Withdrawal  of, — A  replj  which  sets  up  only  such  facts  as  are  admissible 

under  the  general  denial  already  in  is  demurrable,  and  the  subsequent 

withdrawal  of  the  general  denial  will  not  render  the  ruling  sustaining 

the  demurrer  available  error. 

From  the  Allen  Superior  Court. 

L,  M,  Ninde,  for  appellants. 

Coombsy  i2.  G  Bell  and  8.  L.  Morris^  for  appellees. 

• 

MiLLEB,  J. — This  was  an  action  by  the  appellants  against 
the  appellees^  the  Bass  Foundry  and  Machine  Works,  John 
H.  Bass  and  Harris  M.  Lund,  jointly,  for  damages  occasioned 
by  their  alleged  fraud  and  misrepresentation  in  relation  to 
the  estimates  of  material  and  the  cost  of  construction  of  a 
penitentiary  in  the  State  of  Illinois,  by  which  the  plaintiffs, 
who  relied  upon  the  estimates  and  representation,  contracted 
for  the  construction  of  the  building,  and  were  damaged  in 
a  large  sum  of  money. 

The  defendants  answered,  jointly,  the  general  denial. 
They  also  severally  filed  answers  substantially  alike,  and  in 
substance  as  follows : 

That  before  the  commencement  of  this  suit  said  Bass  Foun- 
dry and  Machine  Works  had  commenced  a  suit  against  the 
said  plaintiffs  for  work  and  labor  done  and  performed,  mate- 
rial furnished,  and  money  laid  out  and  expended  in  the  con- 
struction of  said  building,  under  and  pursuant  to  a  contract 
with  the  plaintiffs,  aggregating  the  sum  of  $60,000. 

That  said  Baltes  and  Nelson  appeared  to  said  action  and 
pleaded,  among  other  things,  a  counter-claim,  alleging  and 
setting  up  the  identical  same  causes  of  action  and  matters  al- 
leged in  the  complaint  in  this  action,  and  claiming  damages 
in  the  sum  of  $65,000 ;  that  such  proceedings  were  had  in 
said  action  as  that  the  parties  to  said  suit  agreed  to  arbitrate 
all  matters  in  dispute  therein,  and  by  their  written  submis- 
sion, after  reciting  the  pendency  of  said  action  and  the  plead- 
ings therein,  it  was  agreed  between  them  that  all  said  differ- 
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ences^  and  all  matters  involved  in  said  suit,  and  all  the  causes 
of  action,  matters  of  defence,  counter-claims,  payments,  set- 
offs, and  all  other  grounds  of  defence  and  causes  of  action, 
and  claims  of  every  kind  and  nature,  legal  and  equitable,  set 
forth  in  defendants'  answer,  counter-claim,  etc.,  were  re- 
ferred and  submitted  to  Stephen  B.  Bond,  Frederick  Beach, 
and  Charles  McCulloch,  for  trial,  decision  and  determina- 
tion, as  arbitrators,  who,  or  a  majority  of  them,  were  to 
make  a  written  report,  finding,  and  award,  upon  all  matters 
submitted  to  them ;  that  the  parties  would  severally  stand 
to,  perform  and  abide  by  their  award  ;  that  said  arbitrators 
took  upon  themselves  the  burden  of  said  arbitration,  met, 
heard  all  the  evidence  adduced,  and  having  considered  all  the 
subject- matters  referred  and  submitted  to  them,  the  said 
Bond  and  McCulloch,  two  of  the  arbitrators,  did,  at  the 
proper  time,  make  their  award  in  writing  of  the  matters 
submitted  to  them,  by  which  they  found  that  said  Bass 
Foundry  and  Machine  Works  should  pay  to  said  Baltes 
and  Nelson  the  sum  of  $223.74  in  full  settlement  of  all  the 
matters  so  referred  and  submitted  to  them ;  that  duplicate 
copies  were,  on  said  day,  delivered  to  said  Baltes  aud  Nel- 
son, and  to  the  said  corporation ;  that  immediately  there- 
after the  amount  of  said  award  was  tendered  to  said  Baltes 
and  Nelson,  which  they  refused  to  receive,  and  that  ten- 
der has  been  kept  good  ever  since,  and  is  now  brought 
into  court  for  them. 

The  answers  contain  some  other  allegations  of  a  negative 
character  that  need  not  be  referred  to  or  set  out. 

Demurrers  were  overruled  to  each  of  these  paragraphs  of 
answer,  and  these  rulings  are  assigned  as  error. 

The  appellants,  in  their  brief,  point  out  no  objections  to 
the  sufficiency  of  the  separate  answer  of  the  corporation,  but 
earnestly  contend  that  the  answers  of  Bass  and  Lund  are 
fatally  defective,  for  the  reason  that  they  were  not  parties 
to  the  arbitration  or  the  suit  in  which  the  arbitration  was 
had. 
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The  appellees,  on  the  other  hand^  contend  that  the  arbi- 
tration and  award  pleaded  by  them  constitute  a  complete 
bar  to  the  appellants^  right  of  action  : 

First  Because  they  operate  to  release  the  Bass  Foundry 
and  Machine  Works,  one  of  the  alleged  joint  tort-feasors, 
and  thereby  release  the  others. 

Second.  Because  appellants  have  thereby  received  full  sat- 
isfaction of  the  several  claims  sued  for  in  this  action. 

The  law  is  well  settled  that  the  joint  act  of  several  tres- 
passers forms  but  one  injury,  and  that  injury  requires  but 
one  compensation,  and  each  of  the  joint  trespassers  is  liable 
for  the  whole  wrong  committed,  and  if  the  injured  party 
receives  satisfaction  from  one,  it  absolves  all  the  others; 
also  an  accord  and  satisfaction  with  one,  or  a  release  to  one, 
discharges  all  the  others.  Allen  v,  Wheatley,  3  Blackf.  332  ; 
Johnson  V.  Vutrick,  14  Ind.  216;  Fleming  v.  McDonald,  50 
Ind.  278  ;  Everroad  v.  Gabbert,  83  Ind.  489. 

The  liability  of  tort-feasors  is  several,  and  an  action  may 
be  had  against  all  or  any,  or  each  may  be  sued  separately, 
and  the  actions  prosecuted  to  final  judgment,  but  then  the 
plaintiff  must  elect  against  whom  he  will  take  execution.  A 
final  judgment  and  an  execution,  or  an  order  for  an  execution, 
against  one  of  several  joint  trespassers  is  a  discharge  of  all 
the  others.  Allen  v.  Wheatley;  supra;  Fleming  v.  McDon- 
ald, supra  ;  American  Express  Co.  v.  Patterson,  73  Ind.  430. 

In  Cooley  Torts,  pp.  137,  139,  it  is  said:  "The  sec- 
ond, or  even  a  subsequent,  suit  may  proceed  until  a  stage  has 
been  reached  in  some  one  of  them  at  which  the  plaintiff  is 
deemed  in  law  to  have  received  satisfaction,  or  to  have  elected 
to  rely  upon  one  proceeding  for  his  remedy  to  the  abandon- 
ment of  the  others.  *  *  It  is  to  be  observed  in  respect 
to  the  point  above  considered,  where  the  bar  accrues  in  favor 
of  some  of  the  wrong-doers  by  reason  of  what  has  been  re- 
ceived from  or  done  in  respect  to  one  or  more  others,  that 
•  the  bar  arises  not  from  any  particular  form  that  the  proceed- 
ing assumes,  but  from  the  fact  that  the  injured  party  ha& 
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actually  received  satis&ction^  or  what  in  law  is  deemed  the 
equivalent/'  See,,  also,  First  NcU'l  Bank  v.  Indianapolis, 
etc.,  Co.,  45  Ind.  5. 

Slight  acts  are  sufficient  to  indicate  an  election  on  the 
part  of  an  injured  party  who  has  obtained  several  judg- 
ments against  the  tort-feasors  to  look  to  one  of  them  for 
satisfaction,  such  as  obtaining  execution,  or  even  entering 
an  order  for  an  execution  on  one  of  the  judgments.  In 
England  the  simple  act  of  bringing  suit  separately  against 
one  of  the  parties  is  held  to  be  a  conclusive  election  to  look 
to  him  for  satisfaction. 

As  between  the  appellants  and  the  Bass  Foundry  and  Ma- 
chine Works,  the  submission  of  the  cause  of  action  set  up 
in  the  counter-claim  to  arbitration  and  the  award  thereon  is 
a  complete  bar  to  any  subsequent  suit,  and  this  without  any 
performance  or  satisfaction  of  the  award.  Terre  Haute,  etc., 
R,  R.  Co.  V.  Harris,  126  Ind.  7;  Walters  v.  Hutchins,  29 
Ind.  136;  2  Black  Judg.,  section  688.  The  cause  of  action 
so  pleaded  as  a  counter-claim,  and  submitted  to  arbitration, 
being  one  entire  indivisible  wrong,  the  appellants  could  not 
split  it  up  and  use  a  part  of  it  in  that  action  as  a  defence, 
and  the  residue  in  this  one.  Wright  v.  Anderson,  117  Ind. 
349 ;  2  Black  Judg.,  section  738. 

The  appellees  Bass  and  Lund,  not  being  parties  to  the 
former  action,  would  not  have  been  affected  by  a  judgment 
rendered  thereon  had  the  cause  proceeded  in  the  regular  way. 
Jones  v.  Vert,  121  Ind.  140;  and  the  award  is  in  no  way 
more  effective  against  them  tdan  a  judgment  would  have 
been. 

If  the  appellants,  Baltes  and  Nelson,  are  at  all  affected  by 
the  result  of  the  former  litigation,  it  must  be  upon  the  theory 
that  they  are  deemed  in  law  to  have  received  satisfaction, 
or  to  have  elected  to  rely  upon  their  counter-claim  against 
the  Bass  Foundry  and  Machine  Works,  to  the  abandonment 
of  the  others,  and  not  upon  the  doctrine  of  res  judicata  ap- 
plicable alone  to  parties  and  privies  in  person  or  estate. 
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The  authorities  clearly  establish  the  proposition  that  the 
appellants  might  have  sued  each  of  the  appellees  separately^ 
and  that  a  former  judgment  in  favor  of  one  of  the  defend- 
ants in  such  action  would  have  been  no  bar  in  favor  of  the 
other  defendants.  The  complication  in  this  case  arises  out 
of  the  fact  that  the  former  action^set  up  in  the  answer^  was 
connected  with  other  causes  of  action,  and  that  all  the  causes 
of  action  and  defences  were  merged  in  one  award. 

The  answers  expressly  charge  that  the  award  returned 
was  in  full  settlement  of  all  matters  submitted  to  the  arbi- 
trators, which,  of  course,  included  the  cause  of  action  now 
in  suit;  and  the  presumption  is  that  the  arbitrators  gave 
due  consideration  to  all  the  causes  of  action  mentioned  in 
that  action  which  were  submitted  to  them,  and  that  in  the  dis- 
charge of  their  sworn  duty  they  gave  the  appellants  the 
benefit  of  all  they  were  entitled  to  recover  on  their  counter- 
claim, and  that  the  amount  of  such  recovery  not  only  enters 
into  the  $223.74  awarded  them,  but  also  in  reduction  of 
whatever  sum  the  plaintiffs  in  that  action  might  otherwise 
have  received  of  them. 

We  are  of  the  opinion  that  when  the  appellants  set  up  their 
claim  for  damages  on  account  of  the  injuries  complained  of, 
as  a  counter-claim  against  one  of  the  alleged  tort-feasors,  and 
blended  the  same  with  other  cross-actions,  as  a  defence  to  a 
pending  action,  and  submitted  the  whole  controversy  to  ar- 
bitration, they  thereby  elected  to  rely  upon  such  proceeding 
for  their  compensation,  to  the  abandonment  of  the  other 
tort-feasors.  • 

The  court  did  not  err  in  overruling  demurrers  to  the  an- 
swers. 

The  plaintiffs  replied  to  these  answers  :  First  By  a  gen- 
eral denial ;  and, 

Second.  That  as  to  the  separate  answers  of  Bass  and  Lund, 
the  arbitrators  did  not  find  or  award  any  sum  to  the  plain- 
tiffs on  account  of  the  matters  set  up  in  their  complaint;  nor 
did  they,  in  making  up  their  award,  reduce  the  claim  of  the 
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Bass  Foundry  and  Machine  Works  for  or  on  account,  or  by 
reason  of  the  counter-claim,  but  that  they  based  their  find- 
ing solely  upon  the  pleas  of  payment  and  set-off. 

Third.  That  after  the  arbitrators  had  heard  the  evidence, 
the  said  Bond  and  McCuUoch  found  for  the  plaintiffs  in  the 
sum  named  in  the  award,  which  award  was  drawn  up  and 
signed  by  them,  and  thereupon  the  arbitrators  separated ; 
that  afterward  Bond  and-  McCullocK  procured  the  attorney 
of  the  Bass  Foundry  and  Machine  Works  to  draw  up  another 
award,  which  was  then  signed  by  them  in  the  absence  of  the 
other  arbitrator,  without  his  knowledge  or  consent,  and  that 
the  latter  award  was  the  only  one  delivered  to  the  parties. 

Demurrers  were  sustained  to  the  affirmative  paragraphs  of 
reply,  and  afterwards  the  general  denial  was  withdrawn  and 
judgment  for  the  defendants  rendered  for  want  of  a  reply. 

The  facts  provable  under  the  second  paragraph  were  ad- 
missible under  the  general  denial,  and,  therefore,  the  ruling 
of  the  court,  being  correct  at  the  time  it  was  made,  did  not 
become  erroneous  because  of  the  subsequent  withdrawal  of 
the  general  denial.  Cincinnati^  etc,,  R,  W.  Co.  v.  Smithy  127 
Ind.  461 ;  Kidwell  v.  Kidwell,  84  Ind.  224. 

We  have,  however,  examined  the  paragraph  of  reply  and 
are  of  the  opinion  that  it  does  not  state  facts  sufficient  to 
withstand  the  demurrer. 

The  answers  to  which  it  was  addressed  show  that  every- 
thing connected  with  the  then  pending  action  was  submitted 
to  the  arbitrators,  and  that  their  award  covered  the  whole 
ground  of  the  controversy.  The  reply  does  not  dispute  the 
fact  that  all  demands,  including  that  embraced  in  the  counter- 
claim, were  submitted  to  and  considered  by  them,  but  simply 
that  they  did  not  award  the  plaintiff  anything  on  that  ac- 
count. Under  such  circumstances  it  was  not  competent  to 
inquire  into  the  reasons  or  methods  by  which  the  award  was 
made  up,  or  to  insist  that  it  did  not  include  all  the  causes  of 
action  and  disputes  submitted  to  them.  Stipp  v.  Waahinfj- 
ton  Hall  Co.,  5  Blackf  473 ;   Gardener  v.   Oden,  24  Miss. 
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382;  Anon.^  3  Atk.  644;  Johnson  v.  Durani,  4  C.  &  P. 
327 ;  1  Wharton  Ev.,  section  599. 

The  ruling  of  the  court  upon  the  demurrer  to  the  third 
paragraph  of  reply  presents  a  question  of  some  difficulty, 
owing  to  the  meager  statement  of  facts  with  reference  to  the 
nature  of  the  separation  of  the  arbitrators. 

It  seems,  from  the  allegations  of  the  reply, that  the  evi- 
dence was  submitted  to  all  three  of  the  arbitrators,  and  that 
two  of  them.  Bond  and  McCuUoch,  found  for  the  plaintiffs, 
and  that  one  of  them  drew  up  an  award  and  the  same  was 
signed  by  both  of  said  arbitrators,  and  that  thereupon  said 
arbitrators  separated.  The  nature  of  the  separation  does 
not  appear ;  for  all  that  is  alleged  it  may  have  consisted  in 
the  withdrawal  of  the  third  arbitrator,  who  seems  not  to 
have  united  with  the  others  in  the  finding ;  or  it  may  have 
been  an  adjournment  to  another  time  and  place,  or  a  mere 
temporary  separation.  It  also  alleges  that  after  the  award 
had  been  signed  and  the  separation  taken  place,  Bond  and 
McCulloch  procured  an  attorney  to  draw  up  another  award  in 
favor  of  the  same  party  and  for  the  same  amount,  and  with- 
out consultation  with  the  other  arbitrator  signed  this  award 
and  promulgated  the  same. 

We  are  not  informed  of  the  reasons  or  circumstances  caus- 
ing the  absence  of  the  other  arbitrator,  but  the  inference  is 
that  it  was  because  he  was  not  assenting  to  the  finding. 
Construing  this  pleading  as  we  are  required  to  do,  against 
the  pleader,  we  have  concluded  that  it  is  not  sufficient  to 
invalidate  the  award.  The  law  unquestionably  is  that  when 
arbitrators  complete  their  work  and  finally  separate,  ^their 
duties  and  powers  are  at  an  end.  What  we  hold  is  that  the 
allegations  of  the  reply  are  not  sufficient  to  bring  this  case 
within  that  rule. 

Judgment  affirmed. 

Filed  Sept.  19,  1891. 
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No.  15,292. 

The  Boabd  op  Commissionebs  op  Allen  County  v.        ii^  iS? 

Simons^  Trustee,  bt  al. 

Indian  Lakdb.— 21k^  in  Fee  SimpU, — Taxation. — Certain  lands  which  hj 
tbe  treaty  of  1818  between  the  United  States  and  the  Miami  nation  of 
Indians  were  granted  or  released  to  the  principal  chief  of  the  Miami 
nation  in  fee  simple,  in  consideration  of  the  cession  by  the  tribe  of  cer- 
tain lands  to  the  United  States,  are  not  liable  for  taxation  while  the 
owners  of  the  same  keep  up  their  tribal  relations  with  the  Miami  na- 
tion. The  third  article  of  the  ordinance  of  1787,  relating  to  the  lands 
and  property  of  Indians,  is  in  force  in  this  State.  The  language  of 
said  clause  is  broad  enough  to  cover  the  claims  of  individual  Indians 
and  titles  held  in  f^  simple  acquired  by  treaty  or  otherwise  from  the 
United  States.    StaU,  ex  rel,,  v.  Boardy  etc.,  63  Ind.  497,  distinguished. 

From  the  Allen  Circuit  Court.  \ 

R.  C  Bell  and  8.  L,  Morris,  for  appellant. 
W.  O,  Colericky  8.  R.  Alden,  H.  Colerick,  W.  8.  Oppenheim, 
F,  A.  Randall  and  W.  J.  Fe»ey,  for  appellees. 

Coffey,  C.  J. — The  central  question  in  this  case  relates 
to  the  right  to  tax  certain  lands  in  Allen  county.  The  cause 
was  tried  in  the  circuit  court  before  a  jury^  who  returned  a 
special  verdict. 

Among  others,  the  following  facts  appear  by  the  verdict, 
viz. :  That  Jean  Baptiste  Richardville,  prior  to  the  year 
1818,  and  until  his  death  in  1841,  was  the  principal  chief  of 
tbe  Miami  tribe  of  Indians.  For  some  time  prior  to  the 
year  1818  he  had,  with  the  consent  of  his  people,  and  un- 
der their  law,  resided  upon  and  held  exclusive  possession 
of  the  land  in  controversy,  the  same  being  the  property  of 
the  tribe  of  which  he  was  principal  chief,  which  included 
three  sections  of  land,  described  in  the  third  article  of  the 
treaty  of  1818  between  the  United  States  and  the  Miami  na- 
tion of  Indians.  By  that  treaty  the  United  States  agreed, 
in  consideration  of  the  cession  by  the  tribe  of  certain 
.     Vol.  129.— 13 
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lands  to  the  United  States,  to  grant  or  release  the  three  sec- 
tions to  Richardville  in  fee  simple.  The  treaty  was  signed 
by  Richardville  as  one  of  the  parties  thereto,  and,  pursuant 
to  its  terms,  letters  patent  were  issued  to  him  on  the  24th  day 
of  September,  1823.  By  another  treaty,  made  on  the  6th  day 
of  November,  1838,  the  United  States  granted  to  Richard- 
ville and  his  family  the  privilege  of  remaining  in  Indiana 
when  his  tribe  should  remove  from  the  State,  and  stipulatipd 
that  he  and  his  family  should  receive  the  annuities  due  them, 
under  the  terms  of  the  treaty,  at  Fort  Wayne.  In  the  year 
1846  all  the  Miami  nation  of  Indians,  except  the  family  of 
Richardville,  and  some  other  families  granted  a  similar  priv- 
ilege, removed  from  the  State  to  the  then  Territory  of  Kan- 
sas. Richardville  remained  in  the  undisturbed  possession 
of  these  three  sections  of  land  until  his  death.  By  his  last 
will  he  devised  the  land  to  his  daughter.  La  Blonde,  or  Mary 
Louise  Richardville.  The  daughter  and  other  descendants 
of  Richardville  remained  in  the  possession  of  the  land  until 
the  daughter's  death,  in  the  year  1847.  By  her  last  will  she 
devised  the  land  to  her  son,  Ke-la-ke-wa-ke-ah,  aKa«  George 
Aussum,  and  her  daughter,  Mon-go-se-quah,a/ta8  Archange 
Godfrey. 

Both  wills  were  duly  probated.  Ke-la-ke-wa-ke-ah  died 
and  left  his  portion  of  the  land  to  his  sister,  Mon-go-se-quah, 
and  his  son,  Me-che-ke-no-quah,  alias  William  Cass.  In  the 
year  1856  Mon-go-se-quah  and  Me-che-ke-no-quah,  by  order 
and  judgment  of  the  common  pleas  court  of  Allen  county  had 
partition  of  the  land  between  themselves.  Before  the  death  of 
Richardville  Mon-go-se-quah  intermarried  with  James  R. 
Godfrey,  son  of  Francis  Godfrey,  the  war  chief  of  the  Mi- 
amis,  who,  with  his  family,  was  also  permitted  by  the  United 
States  to  remain  in  Indiana.  Mon-go-se-quah  and  her  hus- 
band resided  with  Richardville  on  this  land,  and  she  and  her 
descendants  continued  to  reside  thereon  until  her  death, 
which  occurred  in  the  year  1885.  Her  husband  is  still  liv- 
ing, and  continues  to  reside  on  the  land.  Ke-la-ke-wa-ke-ah 
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and  hiB  son  Me-che-k^no-quah  have  since  the  death  of  La 
Blonde  to  the  present  time  been  in  the  possession  and  occu- 
pancy of  their  portion  of  the  land.  There  have  been  born 
to  Mon-go-se-quah  and  her  husband  thirteen  children,  five  of 
whom  are  still  living;  and  with  their  families  have  ever  since 
resided  on  this  land.  The  families  of  Godfrey  and  Me-che- 
ke-no-qnah  are  among  the  families  mentioned  in  the  treaty 
of  1854  between  the  Miami  Indians  and  the  United  States, 
and  after  that  treaty,  the  United  States  annually  took  a 
census  of  the  family  and  placed  upon  the  list  Me-che-ke-no- 
quah,  James  Godfrey,  Mon-go-se-quah,  and  all  their  children 
and  grandchildren,  as  provided  by  that  treaty,  and  annually 
paid  to  each  of  them,  at  Fort  Wayne,  their  portion  of  the 
annuities  provided  for  by  that  treaty,  and  in  the  year  1882 
paid  to  them  their  portion  of  the  amount  of  the  principal 
sum  agreed  by  the  treaty  to  be  paid.  They  have  at  al!  times 
resided  upon  and  owned  the  land  patented  to  Richardville, 
being  his  descendants.  The  government  of  the  United  States 
has  never  consented  that  they  should  put  off  their  tribal 
relations. 

By  all  the  treaties  made  before  his  death,  the  United  States 
recognized  Bichardville  as  the  principal  chief  of  the  Miami 
nation,  and  as  a  member  of  that  tribe.  He  executed,  as 
chief  of  the  Miami  nation,  the  treaty  of  1795,  and  every 
subsequent  treaty  with  that  nation,  until  the  time  of  his 
death.  The  tribe  and  the  whites  who  came  among  them 
treated  and  recognized  him  as  a  Miami  Indian  and  the  prin- 
cipal chief  of  the  nation.  James  M.  Godfrey  is  a  Miami 
Indian,  and  has  always  been  treated  as  such  by  the  United 
States. 

'All  the  above-named  and  their  descendants  have  been 
treated  with  by  the  United  States  and  known  as  the  Miamis 
of  Indiana,  and  have  been  so  enumerated.  The  chiefs  and 
head  men  of  the  nation  in  the  West,  from  time  to  time, 
called  upon  them  and  consulted  with  the  descendants  of 
Richardville  whenever  any  question  between  them  and  the 
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United  States  arose  requiring  the  presence  at  Washington  of 
representatives  of  the  Miami  nation.  None  of  the  owners 
of  this  land  have  ever  become  citizens  of  the  United  States 
or  any  State  therein. 

The  Miamis  of  Indiana  wear  such  clothing  as  is  usually 
worn  by  the  white  people  in  the  neighborhood  where  they 
reside.  Some  of  them  have  been  married  by  Catholic  priests 
and  some  by  justices  of  the  peace,  under  licenses  procured 
from  State  authority. 

In  1886,  1887  and  1888  thechildren  of  Me-che-ke-no-quah 
attended  public  school,  and  in  1880  George  Godfrey,  a  sou 
of  Mon-go-se>quah,  voted  at  the  presidential  election.  They 
speak  both  the  Indian  and  English  languages.  In  her  life- 
time Mon-go-se-quah  caused  the  lands  received  from  her 
mother.  La  Blonde,  to  be  platted  into  lots,  numbered  from 
one  to  nine,  inclusive,  but  the  title  and  possession  of  the  lots 
have  never  been  out  of  the  descendants  of  Richardville  since 
his  death. 

For  the  years  1871,1872,  1873,1874,1876,  1876,  and 
1877,  lots  one  to  nine,  inclusive,  were  placed  upon  the  tax 
duplicate  of  Allen  county,  and  assessed  for  State  and  county 
purposes,  and  were  duly  returned  delinquent. 

On  the  13th  day  of  February,  1878,  they  were  bid  in  for 
delinquent  taxes  by  Charles  H.  Aldrich.  The  land  not  hav- 
ing been  redeemed,  the  auditor  executed  to  him  a  deed.  Al- 
drich conveyed  to  the  appellee  in  this  case,  and  assigned  to 
him  all  his  rights  in  the  premises. 

Aldrich  brought  suit  in  the  Allen  Superior  Court,  after 
receiving  his  deed,  to  enforce  a  tax  lien  against  said  lands, 
but  after  the  determination  of  the  case  of  Wau-pe-man-qua 
V.  Aldriohy  reported  in  28  Fed.  Rep.  489,  holding  that  the 
land  was  not  subject  to  taxation,  his  suits  were  dropped 
from  the  docket  without  any  final  adjudication. 

This  suit  was  brought  against  the  board  of  commissioners 
of  Allen  county  to  recover  the  amount  paid  for  taxes  by 
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Aldrich  under  the  assumption  that  the  lands  above  named 
were  not  subject  to  taxation. 

It  is  contended  by  the  appellant  that^  as  these  lands  were 
granted  and  patented  to  Richardville  in  fee  simple,  without 
any  restraint  upon  alienation,  for  his  own  use,  and  not  to 
any  nation  or  tribe  of  Indians,  or  for  their  benefit,  they 
are  subject  to  taxation  as  any  other  lands  in  the  State. 

On  the  other  hand,  it  is  contended  by  the  appellee  that 
the  Indian  title  to  these  lands  was  never  extinguished,  and 
as  the  owners  of  the  same  have  kept  up  their  tribal  relations 
with  the  Miami  nation,  and  have  never  become  citizens  of  the 
United  States,  the  lands  are  within  the  purview  of  article  3, 
ordinance  1787,  and  are  not,  therefore,  subject  to  taxation 
by  the  State. 

So  far  as  we  are  informed  by  the  record,  no  effort  was  ever 
made  to  tax  these  lands  prior  to  the  year  1871.  Long  ac- 
quiescence in  the  imposition  of  taxes,  unexplained,  raises  a 
presumption  of  a  surrender  of  the  privilege  of  exemption. 
Given  v.  Wright^  117  U.  S.  648.  As  it  does  not  appear 
in  the  special  verdict  that  these  lands,  prior  to  that 
date,  had  been  assessed  for  taxation,  w.e  think  it  should 
be  assumed,  for  the  purposes  of  this  case,  that  they  had 
not  paid  taxes  for  the  support  of  the  State  and  county 
government  up  to  that  time.  If,  for  any  reason,  they  had 
been  legally  exempt  from  taxation  between  the  year  1818 
and  the  year  1871,  the  burden  of  showing  that  something 
had  occurred  between  those  dates  which  rendered  them  lia- 
ble to  taxation,  rested  upon  the  appellant. 

Such  reason  is  not  found  in  any  change  in  our  statute  upon 
the  subject,  for  the  statutes  declaring  what  lands  in  the  State 
shall  be  subject  to  taxation  have  remained  substantially  the 
same  from  1848  to  1881. 

It  is  earnestly  contended  by  the  appellant  that  the  ordi- 
nance of  1787  is  not  in  force  in  the  State  of  Indiana,  but  it  has 
been  judicially  determined  that  the  third  article  of  that  ordi- 
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nance  is  in  force  in  this  State.  Me-shing^O'-me-sia  v.  State,  36 
Ind.  310;    Wau-pe-man-qaa  v.  Aldrich,  28  Fed.  Rep.  489. 

The  third  article  of  that  ordinance  contains  this  clause  : 
^*  The  utmost  good  faith  shall  always  be  observed  toward 
the  Indians ;  their  lands  and  property  shall  never  be  taken 
from  them  without  their  consent ;  and  in  their  property^ 
rights,  and  liberty,  they  shall  never  be  invaded  or  disturbed, 
unless  in  just  and  lawful  wars  authorized  by  Congress;  but 
laws  founded  in  justice  and  humanity  shall,  from  time  to 
time,  be  made  for  preventing  wrongs  being  done  them,  and 
for  preserving  peace  and  friendship  with  them.'' 

In  the  month  of  April,  1816,  Congress  passed  an  act  which 
provided  that  the  people  of  the  Indiana  Territory  might 
form  a  Constitution  and  be  admitted  into  the  Union,  provided 
that  the  same,  when  formed,  should  be  republican,  and  not 
repugnant  to  the  articles  of  the  ordinance  of  July  13th, 
1787,  which  are  declared  to  be  irrevocable  between  the 
original  States  and  the  people  and  the  States  of  the  Terri- 
tory northwest  of  the  river  Ohio,  etc. 

On  the  10th  day  of  June,  1816,  the  Territorial  Legislature 
of  Indiana  enacted  the  following:  ^'That  we  do  for  our- 
selves and  our  posterity,  agree,  determine,  declare,  and  or- 
dain, that  we  will,  and  do  hereby,  accept  the  propositions  of 
the  Congress  of  the  United  States,  as  made  and  contained 
in  their  act  of  the  nineteenth  day  of  April,  eighteen  hundred 
and  sixteen,  etc." 

It  will  thus  be  seen,  as  adjudged  in  the  cases  above  cited, 
that  Indiana  made  a  solemn  compact  with  the  United  States, 
by  the  terms  of  which  certain  portions  of  the  ordinance  of 
1787,  among  which  is  the  clause  above  set  out,  were  kept  in 
force.  This  clause  is  a  provision  in  favor  of  the  Indian 
tribes  residing  on  Indiana  territory,  and,  as  such,  is  to  bo 
liberally  construed  in  their  favor.  Choctaw  Nation  v.  United 
States,  119  U.  S.  1 ;  United  States.y.  Kagama,  118  U.  S.  375  ; 
Kansas  Indians,  5  Wall.  737. 

It  takes  no  argument  to  prove  that  if  the  State  of  Indi- 
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ana  can  tax  these  lands,  and  sell  them  for  the  non-payment 
of  such  taxes,  it  may  deprive  the  owners  of  such  lands  of 
their  title  and  use  without  their  consent.  This  the  clause 
of  the  ordinance  of  1787,  above  set  out,  prohibits. 

It  is  claimed,  however,  by  the  appellee  that  this  case  does 
not  come  within  the  rule  laid  down  in  the  case  of  Me^ahing^ 
go-me-sia  v.  States  supra^  for  the  reasons  that  it  was  pat- 
ented to  Eichardville  in  fee  simple,  without  any  restraint 
upon  alienation,  and  for  his  own  use^  and  not  for  the  benefit 
of  a  tribe  of  Indians. 

The  cases  relied  upon  by  the  appellee  as  sustaining  this 
position,  viz.,  Taylor  v.  Vandegrift^  126  Ind.  325,  Lovrry 
V.  WeaveTy  4  McLean,  82,  Pennock  v.  Commissioners,  103  U. 
S.  44,  Langford  v.  MonteUh,  102  U.  S.  145,  Pka-o-wah-ash- 
hum  V.  Sorin,  8  Fed.  Rep.  740,  Hilgers  v.  Quinney,  51  Wis. 
62,  Mc3Iahon  v.  Welsh,  11  Kan.  280,  CommissionerSy  etc,  v. 
Braekenridgey  12  Kan.  114,  Southwestern  R.  JB.  Co.  v.  Wright, 
116  U.  S.  231,  are  not,  in  our  opinion,  in  point  in  this  case. 

Those  bearing  upon  the  question  under  immediate  con- 
sideration turn  upon  the  construction  of  particular  treaties 
and  statutes,  but  none  of  them  bear  upon  the  construction 
to  be  placed  upon  the  ordinance  of  1787. 

There  is  nothing  in  the  language  used  in  the  clause  here 
involved  limiting  it  in  the  manner  contended  for  by  the  ap- 
pellee. The  language  is  broad  enough  to  cover  the  claim  of 
individual  Indians  and  titles  held  in  fee  simple  acquired  by 
treaty  or  otherwise  from  the  United  States.  We  are  unable 
to  discover  any  substantial  reason  for  depriving  an  Indian 
of  his  land  without  his  consent  where  he  owns  a  fee  simple 
title,  when  he  would  be  permitted  to  hold  it  if  his  title  were 
less  than  a  fee. 

The  question  as  to  whether  these  lands  were  subject  to 
taxation  by  the  State  does  not,  we  think,  depend  so  much 
upon  the  question  as  to  whether  the  owners  hold  the  fee,  or 
a  less  estate,  as  it  does  upon  the  question  of  their  tribal  re* 
lations.     That  the  owners  of  this  land  constitute  a  part  of 
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the  Miami  nation^  and  have  kept  up  their  tribal  relations,  is 
abundantly  shown  by  the  special  verdict  before  us.  They 
are  not  citizens  of  the  United  States,  and,  indeed,  could  not 
rid  themselves  of  their  allegiance  to  their  nation  and  become 
citizens  without  the  consent  of  the  United  States.  Elk  v. 
Wilkins,  112  U.  S.  94. 

At  the  time  the  lands  were  granted  to  Richardville  he  was 
the  principal  chief  of  the  Miami  nation.  It  has  been  held 
by  this  court  that  the  lands  granted  to  Me-shing^go-me-sia, 
an  inferior  chief,  were  not  subject  to  taxation  by  the  State. 
It  is  not  reasonable  to  presume  that  it  was  the  intention  of 
Richardville  and  of  the  government  to  place  his  lands  where 
they  could  be  taken  without  his  consent,  while  all  the  other 
lands  reserved  to  the  Miamis  were  placed  beyond  the  reach 
of  the  State. 

In  our  opinion  the  lands  described  in  the  complaint  in 
this  case  were  not  subject  to  taxation  for  State  and  county 
purposes  during  the  period  for  which  they  were  assessed. 
What  the  status  of  this  land  is  now  we  are  not  called  upon 
to  decide. 

We  are  not  unmindful  that  the  conclusion  here  reached  is 
in  seeming  conflict  with  the  case  of  State,  ex  rd.,  v.  Boards 
etc.,  63  Ind.  497.  That  was  an  action  by  the  State,  on  the 
relation  of  Godfrey,  to  compel  the  board  of  commissioner 
of  Miami  county,  by  writ  of  mandamus,  to  refund  certain 
taxes  alleged  to  have  been  illegally  assessed  and  collected. 
It  was  held  that  mandamus  was  not  the  proper  remedy.  It 
was  also  held  that  the  complaint  was  bad,  for  the  further 
reason  that  it  did  not  allege  that  the  land  upon  which  the 
tax  had  been  assessed  was  reserved  to  the  Indians  as  a  band, 
and  not  to  them  individually  ;  but  the  question  of  the  efiect 
of  the  ordinance  of  1787  upon  the  lands  assessed  was  not 
decided,  and,  so  far  as  we  know,  was  not  considered.  How- 
ever, the  question  as  to  whether  these  lands  are  exempt  from 
taxation  under  the  treaties  and  laws  of  the  United  States  is 
a  Federal  question,  and  it  was  expressly  held  in  the  case  of 
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Wau-^-man^qua  v.  Aldriehy  aupra^  that  they  are  not  subject 
to  taxation,  and  that  the  particular  tax  involved  in  this  suit 
was  void.  The  reasoning  in  that  case  seems  to  us  to  be 
sound,  and  we  know  of  no  reason  why  we  should  hold  the 
opinion  rendered  by  the  Federal  court  erroneous. 
Judgment  affirmed. 

McBbide,  J.,  took  no  part  in  the  decision  of  this  case* 
Filed  Sept.  22, 1891. 


^- 


129 

lao 

901 
155 

129 
131 
181 
182 

901 
288 
879 

581 

129 
13» 

2Ul 

129 
146 

1S9 
148 

201 
618 

201 
89 

129    201 


No.  14,999. 

The  First  National  Bank  op  Mt.  Vernon  et  al. 

17.  Sarlls  et  al. 

Ihjunctign. — Prevention  of  Erection  </  Building, —  When  Action  will  Lie, — 
Municipal  Ordinance. — Where  it  is  shown  that  the  erection  of  a  building^ 
if  permitted,  will  be  in  express  violation  of  a  valid  municipal  ordinance, 
although  it  would  not  be  a  nuisance  per  h,  an  individual  who  shows        'iis  213 
such  fact,  and  shows  in  addition  that  its  erection  will  work  special  and         \^  201 
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irreparable  injury  to  him  and  his  property,  is  entitled  to  relief  by  in-        r— -=r. 
junction.  jieo 

Same. — Parties  to  Action, —  Who  May  he  Joined  as  Plaintiff, — Although  the 
plaintiffs,  in  such  an  action,  are  shown  to  be  the  owners  of  separate  and 
distinct  tenements,  and  thus  are  not  united  in  interest  with  each  other, 
yet  there  is  one  object  of  common  interest  among  all  of  them.  They  all 
claim  one  general  right  to  be  relieved  from  that  which  they  insist  is  a 
nuisance,  and  which  alike  affects  all  of  them.  Their  common  danger 
and  interest  in  the  relief  sought  authorize  them  to  join  in  the  action. 

Mdnicipal  Coeporation.— Po/tce  Powem.— Ordinance.— Prof ecting  Against 
Fire —Cities  in  this  State  possess  ample  power  to  enact  and  enforce  rea- 
sonable ordinances  to  secure  protection  against  fire.  In  the  absenee  of 
express  statutory  authority,  the  enactment  and  enforcement  of  reason- 
able regulations  of  this  character  are  recognized  as  a  legitimate  exei- 
cise  of  the  police  power  necessary  to  ih^  safety  of  the  city.  In  addi- 
tion to  the  power  thus  possessed,  the  statutes  of  this  State  confer  express 
authority  upon  cities  to  establish  fire  limits,  and  prevent  the  erection 
of  wooden  buildings  in  such  parts  of  the  city  as  the  common  council 
may  determine.  The  statutory  power  thus  conferred  is  not  a  limitation 
upon  the  common  law  power  of  the  city  in  this  particular. 
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Same. — Repairs  of  Buiiding, — i\t6/ic  Safety. — Bemoval  of  Building. — Power  af 
Municipality  to  Compel, — Nuisance, — If  the  owner  of  a  building  proposes 
to  make  repairs  or  additions  to  it  of  such  material  or  in  such  manner 
as  to  clearly  menace  the  public  safety  or  to  greatly  endanger  adjacent 
property,  the  city  authorities  have  ample  power  to  interfere  and  prevent 
the  making  of  such  repairs  or  addition.  They  may  also  remove,  or 
compel  the  removal  of,  wooden  buildings  erected  in  violation  of  a  valid 
ordinance ;  not  necessarily  because  the  buildings  thus  erected  are  a  nui- 
sance, but  because  their  erection  was  in  violation  and  defiance  of  the 
law. 

Same. — Deprivaiion  of  Pofwer  to  Make  Repairs. — Ordinance, — Invalidiiy  of. — 
A  municipal  ordinance  is  invalid  which  arbitrarily  attempts  to  take 
from  the  owner  of  a  frame  or  wooden  building  all  power  to  make  re- 
pairs necessary  for  its  preservation,  or  necessary  for  its  enjoyment,  re- 
gardless of  the  effect  which  such  repairs  may  have  upon  the  public, 
upon  adjacent  property,  or  upon  the  rights  of  others ;  and  applies  with 
equal  force  to  buildings  detached  and  remote  from  all  others  as  to  those 
in  immediate  proximity  to  others ;  and  not  only  to  repairs  which  would 
tend  to  create  danger,  bat  also  to  those  which  would  serve  to  remove  or 
diminish  it. 

From  the  Posey  Circuit  Court. 

E.  M.  Spencer  and  W,  P.  Edaon,  for  appellants. 
O.  V.  Menziea  and  W,  S,  Jackson,  for  appellees. 

McBride,  J. — This  case  involves  the  validity  of  the  sec- 
ond section  of  an  ordinance  of  the  city  of  Mt.  Vernon,  enti- 
tled '*  An  ordinance  concerning  the  prevention  of  fires." 

The  first  section,  the  validity  of  which  is  not  called  in 
question,  establishes  fire  limits,  and  prescribes  the  material 
which  may  be  used  in  the  erection  of  buildings  within  these 
limits.     The  second  section  is  as  follows  : 

"  Section  2.  It  shall  be  unlawful  for  any  person  to  alter, 
repair,  or  rebuild  any  frame  or  wooden  building  situated 
within  the  limits  defined  and  described  by  this  ordinance, 
whenever  the  amount  required  to  alter,  repair,  or  rebuild 
shall  equal  or  exceed  the  sum  of  three  hundred  dollars. 

"Any  person  violating  the  provisions  of  this  section  may 
be  fined  in  any  sum  not  less  than  two  dollars,  nor  more  than 
one  hundred    dollars,  with  costs ;  and  each  day  that  work- 
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men  are  employed  on  such  building  shall  constitute  a  dis- 
tinct offence/' 

The  complaint  charges,  in  substance,  that  the  appellees 
were  the  owners  of  certain  real  estate  in  Mt.  Vernon,  and 
within  the  fire  limits  prescribed  by  the  ordinance  in  ques- 
tion, upon  which  they  were  threatening  to,  and  had  com- 
menced to  rebuild  and  repair  certain  frame  buildings,  at  a 
oost  exceeding  $300,  which  had  previously  been  partially 
destroyed  by  fire.  The  appellants  (plaintiffs  below)  are 
shown  to  be  each  the  owners  of  certain  other  tracts  of  land, 
either  adjacent  to,  or  in  the  immediate  vicinity  of,  the  appel- 
lees' building,  on  which  valuable  buildings  have  been  erected  • 
alid  they  charge  that,  by  reason  of  the  threatened  repairing 
and  rebuilding  by  the  appellees,  the  danger  of  the  destruc- 
tion by  fire  of  their  respective  buildings  is  ^'  greatly  in- 
creased, and  made  more  imminent,  thereby  diminishing  the 
value  of  said  plaintiffs'  real  estate,  and  increasing  the  rate  of 
fire  insurance  thereon,  to  the  irreparable  injury  and  damage 
of  the  said  buildings  on  each  and  all  of  the  said  pieces  of  real 
estate  so,  as  aforesaid,  owned  b^he  plaintifis,  and  is  an  ob- 
struction to  the  free  use,  by  the  plaintiffs  of  their  said  prop- 
erty, and  interferes  with  the  comfortable  enjoyment  thereof," 
etc.     Prayer  for  an  injunction. 

The  circuit  court  sustained  a  demurrer  to  the  complaint, 
and  rendered  judgment  for  costs  in  favor  of  the  appellees. 

Three  questions  are  presented  and  discussed : 

1st.    Will  injunction  lie  in  such  a  case? 

2d.   If  so,  is  there  a  misjoinder  of  parties  plaintiff? 

3d.    Is  the  section  of  ordinance  in  question  valid  ? 

As  a  rule,  a  court  of  equity  will  not,  at  the  suit  of  a  city, 
restrain  by  injunction  the  threatened  violation  of  an  ordi- 
nance of  such  city  regulating  the  erection  of  buildings  for 
the  purpose  of  greater  security  against  damage  by  fire.  16 
Am.  &  Eng.  Encyc.  of  Law,  1172 ;  Village  of  SL  Johns  v. 
McFarlan,  33  Mich.  72  (20  Am.  Rep.  671) ;  President,  etc., 
v.  Moore,  34  Wis.  450  (17  Am.  Rep.  446);  Mayor,  etc.,  v. 
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Thome,  7  Paige,  261  ;  City  of  Manchester  v.  Smyth,  (N.  H.) 
10  Atl.  Rep.  700. 

Nor  will  the  courts  thus  interfere,  at  the  suit  of  an  indi- 
vidual, when  such  interference  is  sought  solely  for  the  en- 
forcement of  the  ordinance,  and  not  because  of  special  dam- 
age threatening  the  party  asking  such  interference. 

Some  of  the  authorities  above  cited  affirm  that  to  warrant 
the  application  of  the  restraining  power  to  prevent  the  erec- 
tion of  buildings  in  violation  of  a  city  ordinance,  the  act 
sought  to  be  restrained  must  be  a  nuisance  in  fact^  and  not 
one  created  solely  by  statutory  enactment,  or  municipal  or- 
dinance. 

We  can  see  no  good  reason  for  the  distinction.  Where  it 
is  shown  that  the  erection  of  a  building,  if  permitted,  will 
be  in  express  violation  of  a  valid  municipal  ordinance,  al- 
though it  would  not  be  a  nuisance  per  ee,  an  individual  who 
shows  such  fact,  and  shows  in  addition  that  its  erection  will 
work  special  and  irreparable  injury  to  him  and  to  bis  prop- 
erty, is  entitled  to  relief  by  injunction. 

It  is  only  where  the  injury  is  general,  and  public  in  its 
effects,  and  no  private  right  is  violated,  in  contradistinction 
to  the  rights  of  the  rest  of  the  public,  that  individuals  are 
precluded  from  bringing  private  suits  for  the  violation  of 
their  individual  rights.  Blanc  v.  Murray,  36  La.  Ann.  162 
(61  Am.  Rep.  7) ;  Wood  Nuis.,  section  645  etseq,;  McClos^ 
key  v.  Kreling,  76  Cal.  511 ;  23  Am.  &  Eng.  Corp.  Cases, 
151 ;  Horstman  v.  Young,  13  Phila.  19;  Rand  v.  Wilber,  19 
111.  App.  395;  Mayor,  etc,  v.  Hoffman,  29  La.  Ann.  651  (29 
Am.  Rep.  345). 

In  the  case  at  bar  it  is  charged  by  the  averments  in  the 
complaint  that  the  threatened  act  will  be  in  violation  of  a 
municipal  ordinance,  and  that  it  will  work  special  and  irrep- 
arable injury  to  the  property  of  the  petitioners.  They  have 
the  right  to  maintain  the  action. 

There  is  no  misjoinder  of  parties  plaintiff.  While  the 
appellants  ate  shown  to  be  the  owners  of  separate  and  dis- 
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tiDot  tenemeuts,aud  thus  are  uot  uuited  in  interest  with  each 
other,  there  is  one  object  of  common  interest  among  all  of 
them. 

They  all  claim  one  general  right  to  be  relieved  from  that 
which  they  insist  is  a  nuisance,  and  which  alike  affects  all  of 
them.  Their  common  danger  and  common  interest  in  the  re- 
lief sought  authorize  them  to  join  in  the  action.  Tate  v. 
Ohio,  etc.j  B.  B.  Co,,  10  Ind.  174,  and  authorities  there  cited  ; 
Tovm  of  Sullivan  v.  Phillips,  110  Ind.  320. 

The  question  as  to  the  validity  of  the  ordinance  presents 
much  greater  difficulty. 

There  can  be  no  doubt  that  in  this  State  cities  possess 
ample  power  to  enact  and  enforce  reasonable  ordinances  to 
secure  protection  against  fire.  In  the  absence  of  express 
statutory  authorily,  the  enactment  and  enforcement  of  rea- 
sonable regulations  of  this  character  are  recognized  as  a  legit- 
imate exercise  of  the  police  power  necessary  to  the  safety  of 
the  city.  Baumgartner  v.  Hasty y  100  Ind.  575 ;  Hasty  v. 
Oity  of  Huntington,  105  Ind.  540 ;  Clark  v.  City  of  SoiUh 
Bend,  85  Ind.  276,  and  authorities  cited  in  each ;  also, 
Mayor,  etc.,  v.  Hofman,  supra ;  King  v.  Davenport,  98  111. 
305 ;  Wadleigh  v.  Oilman,  12  Maine,  403  (28  Am.  Dec.  188) ; 
City  of  Salem  v.  Maynes,  123  Mass.  372;  Oity  of  Troy  v. 
Winters,  4  Thomp.  &  C.  (N.  Y.)  256 ;  McKibben  v.  Fort 
Smith,  36  Ark.  362  ;  Klingler  v.  Bickel,  117  Pa.  St.  326. 
.  In  addition  to  the  power  thus  possessed,  clause  32,  of  sec- 
tion 3106,  R.  S.  1881,  enumerating  the  powers  conferred 
upon  cities,  confers  express  authority  to  establish  fire  limits 
and  prevent  the  erection  of  wooden  buildings  in  such  parts 
of  the  city  as  the  common  council  may  determine.  The 
statutory  authority  is  still  further  extended  by  clause  5  of 
the  same  section,  and  by  section  8155,  known  as  the  '^  Gen- 
eral Welfare  "  clause. 

Counsel  for  the  appellee,  insist,  however,  that  the  enact- 
ment of  the  statutes  in  question  served  as  a  limitation  upon 
the  power  of  the  city  ;  that  the  powers  therein  enumerated, 
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aud  more^  belonged  to  the  city  at  common  law,  and  that  by 
the  statutory  enumeration  of  certain  specific  powers,  all  others 
not  thus  enumerated  are  excluded.  Expressio  unius  eat  ex- 
clvsio  alteriua  has  no  application.  The  statute^  in  so  far  as  it 
enumerates  common  law  powers  previously  possessed  by  the 
municipality,  is  merely  declaratory  of  the  common  law.  But 
while  it  is  no  doubt  competent  for  the  Legislature,  in  creating 
such  corporations,  to  deprive  them  of  all  common  law  police 
power  and  enact  that  they  shall  possess  and  exercise  such 
only  as  are  conferred  by  statute,  such  intention  of  the  Leg- 
islature will  not  be  inferred  simply  because  some  of  the  com- 
mon law  powers  are  enumerated,  while  no  mention  is  made 
of  others. 

In  the  exercise  of  these  powers,  they  may  not  only  pre- 
scribe where  wooden  buildings  may,  and  where  they  may 
not,  be  erected,  but  they  may  undoubtedly  exercise  a  reason- 
able control  over  the  making  pf  repairs  on  all  buildings, 
whether  of  wood  or  not,  aud  may  prevent  the  use  of  inflam- 
mable or  otherwise  dangerous  material  in  making  such  re- 
pairs. 

It  can  hardly  be  doubted  that  if  the  owner  of  a  building 
proposed  to  make  repairs  or  additions  to  it  of  such  material 
or  in  such  manner  as  to  seriously  menace  the  public  safety, 
or  to  greatly  endanger  adjacent  property,  the  city  authorities 
have  ample  power  to  interfere  and  prevent  the  making  of 
such  repairs  or  additions.  City  Council^  etc,  v.  Louistnlley  etc^f 
R.  jR.  Co.,  84  Ala.  127;  King  v.  Davenport,  siipra. 

They  also  have  full  power  to  abate  nuisances,  and  may,  if 
necessary,  remove  or  compel  the  removal  of  buildings  which 
have  for  any  cause  become  nuisances,  by  getting  in  such  con- 
dition that  they  greatly  endanger  the  public  health  or  safety, 
or  the  safety  of  adjacent  property,  provided  the  danger  in- 
heres in  the  building,  and  not  simply  in  the  use  to  which 
the  building  is  put. 

Here,  also,  although  the  statute  gives  ample  authority, 
they  have,  without  statutory  authority,  ample  power  at  com* 
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moD  law  to  cause  the  abatement  of  the  nuisance ;  and,  if  it 
can  not  be  otherwise  abated,  they  may  destroy  the  thing 
which  constitutes  or  creates  it.  Baumgariner  v.  Hasty^  9u- 
prGy  and  authorities  cited. 

They  may  also  remove,  or  compel  the  removal  of,  wooden 
buildings  erected  in  violation  of  a  valid  ordinance ;  not  nec- 
essarily because  the  building  thus  erected  is  a  nuisance,  but 
because  its  erection  was  in  violation  and  defiance  of  the  law^ 
and  its  owner  can  not  complain  when  the  law  is  vindicated 
by  its  removal.  If  it  were  possible  to  so  prepare  wood  that 
it  would  be  absolutely  non-inflammable,  and  that  a  building 
erected  of  it  would  be  fire-proof,  and  safer  than  one  erected 
in  the  ordinary  way  of  stone  or  brick,  a  building  thus  erected 
of  wood,  in  violation  of  a  valid  ordinance  enacted  under 
clause  32,  of  section  3106,  supra,  forbidding  such  erection, 
would  be  as  much  subject  to  removal,  or  destruction  by  the 
authorities  as  if  it  were  constructed  of  wood  not  thus  pre- 
pared. 

It  is  manifest,  therefore,  that  the  right  to  remove  or  de- 
-stroy  the  building  thus  erected  in  violation  of  an  ordinance 
does  not  grow  out  of  the  fact  that  it  is  a  nuisance,  as  a  build- 
ing made  out  of  such  material,  if  otherwise  skilfully  and 
properly  constructed  would  be  as  safe,  or  safer,  than  one 
built  in  the  ordinary  way,  of  stone  and  brick,  and  could  not 
be  a  nuisance.  As  is  said  in  Baumgariner  v.  Hasty,  supra: 
''  A  municipal  corporation  has  no  power  to  treat  a  thing  as  a 
nuisance  which  can  not  be  one."  See,  also,  Wood  Nuis- 
ances, 823 ;  Yates  v.  Milwaukee,  10  Wall.  497 ;  Matter  of 
Jacobs,  98  N.  Y.  98  (50  Am.  Rep.  636). 

The  power  in  such  case  to  compel  the  removal  of  the 
building  grows  solely  out  of  the  fact  that  its  erection  was  in 
violation  of  the  ordinance. 

The  discovery  of  a  process  by  which  wood  could  be  made 
non-inflammable,  and  in  all  respects  as  safe  to  be  used  in 
the  construction  of  buildings  as  stone,  or  brick,  or  iron, 
would  end  the  common  law  power  of  the  city  to  prohibit  the 
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erection  of  wooden  buildings,  or  its  power  under  the  general 
welfare  clause,  while  under  the  statute  that  power  would  still 
exist,  simply  because  the  material  was  wood,  and  not  at  all 
because  it  was  dangerous. 

So  with  the  power  to  remove  buildings  already  erected. 
There  is  no  express  legislation  on  the  subject,  and  such 
powers  as  the  city  has  are  its  common  law  powers,  reinforced 
by  the  general  welfare  clause  of  the  statute. 

As  above  shoivn,  a  building  erected  in  violation  of  a  valid 
ordinance  may  be  removed  without  reference  to  its  character ; 
but  with  this  exception,  cities  can  only  condemn  as  nuis- 
ances, and  compel  the  removal  of  buildings  which  are  in 
themselves,  for  some  reason,  dangerous  or  hurtful. 

The  author  of  a  valuable  work  on  the  law  of  nuisances 
states  the  law  as  follows :  *'  Nor  does  the  power  to  abate 
nuisances  warrant  the  destruction  of  valuable  property  which 
was  lawfully  erected,  or  anything  which  was  erected  by  law- 
ful authority.  It  would,  indeed,  be  a  dangerous  power  to 
repose  in  municipal  corporations  to  permit  them  to  declare 
by  ordinance  or  otherwise  anything  a  nuisance,  which  the- 
caprice  or  interest  of  those  having  control  of  its  govern- 
ment might  see  fit  to  outlaw,  without  being  responsible 
for  all  the  consequences,  and,  even  if  such  power  is  ex- 
pressly  given  by  the  Legislature,  it  is  utterly  inoperative  and 
void,  unless  the  thing  is  in  fact  a  nuisance,  or  was  created 
or  erected  after  the  passage  of  the  ordinance,  and  in  de- 
fiance of  it."  Wood  Nuis.  823.  See,  also,  the  opinion  by 
Justice  Miller,  in  Yates  v.  Afilwaukeey  supra. 

This  may  serve  to  indicate  the  scope  of  the  common  law 
powers  of  the  city  in  this  direction,  and  the  additional  pow- 
ers given  by  the  statute. 

At  common  law  they  are  only  authorized  to  interfere  with 
the  erection  or  repair  of  buildings  far  enough  to  prevent  the 
doing  of  that  which  from  its  nature  would  have  a  tendency 
to  create  or  enhance  danger. 

There  is  in  this  State  no  statute  purporting  to  give  to 
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cities  any  power  to  prevent  the  repair  of  wooden  buildings. 
If  they  have  such  power  it  is  derived  either  from  the  gen- 
eral welfare  clause,  or  it  is  an  incident  of  their  common  law 
police  power.  The  section  of  the  ordinance  in  question,  if 
valid,  absolutely  prohibits  the  altering  or  repairing  of  all 
frame  or  wooden  buildings  within  the  fire  limits  in  all  cases 
where  the  cost  of  altering  or  repairing  will  equal  or  exceed 
three  hundred  dollars.  '  It  makes  no  difference  what  mate- 
rial is  to  be  used  in  making  the  repairs,  or  what  the  effect 
may  be  on  the  building.  Repairing  with  fire-proof  mate- 
rial is  equally  prohibited  with  repairs  from  dangerous  and 
inflammable  material.  A  repair  which  would  tend  to  diminish 
danger  falls  under  the  ban  equally  with  those  the  tendency 
of  which  would  inevitably  increase  it. 

It  makes  no  difference  whether  the  building  was  erected 
before  or  after  the  establishment  of  fire  limits,  or  what  its 
value  is.  Its  value  may  be  trifling.  It  may  be  a  mere  wreck 
or  remnant,  which  $300  would  practically  rebuild,  or  it  may 
be  valuable,  worth  many  thousands  of  dollars,  and  the  cost 
of  the  repairs,  although  $300  or  more,  relatively  insignificant. 
It  may  also  be  that  no  other  building  is  near  it  to  be  affected 
or  endangered. 

As  we  have  heretofore  said,  we  do  not  doubt  that  cities 
may  exercise  a  reasonable  control  over  the  making  of  re- 
pairs to  buildings,  and  may  prevent  alterations  and  repairs 
which  would  create  nuisances.  This  they  can  do  even  in  the 
absence  of  statutory  authority,  in  the  exercise  of  the  police 
power.  And  where  fire  limits  are  established  they  may 
doubtless  prevent  the  repair  of  a  wooden  building  within 
such  limits,  when  to  repair  would  practically  be  to  rebuild, 
whether  such  repairs  would  create  a  nuisance  or  not.  They 
can  not,  however,  at  least  without  express  statutory  author- 
ity, enforce  a  general,  sweeping  prohibition  of  all  repairs. 
Whether  a  statute  attempting  to  confer  such  power  would 
be  constitutional  we  need  not,  of  course,  decide  in  this  case, 
Vol.  129.— 14 
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but  a  consideration  of  some  of  the  possible  effects  of  such 
an  ordinance  may  well  suggest  a  query  of  that  character. 

To  repair  a  building  means  simply  to  restore  it  to  a  sound 
condition.  The  natural  and  probable  effect  of  repairing;  if 
carefully  done,  would  be  to  diminish  danger,  instead  of  to 
increase  it.  Certainly  a  building  so  much  injured  or  other- 
wise out  of  repair  as  to  require  $300  to  repair  it  is  more 
likely  to  endanger  the  public  and  surrounding  property  than 
if  put  in  proper  repair. 

If  it  is  lawful  to  maintain  it  without  repairs,  how  can  the 
police  power  afford  any  justification  for  a  refusal  to  allow  its 
owner  to  remedy  the  effects  of  accident  or  decay  and  restore 
it  to  a  sound  condition  ? 

To  hold  that  this  was  a  proper  exercise  of  the  police  power 
would  be  to  pervert  entirely  the  use  of  that  power  which  is 
designed  to  protect  society  and  prevent  the  doing  of  things 
inimical  to  its  well-being. 

Such  an  ordinance  might  in  many  cases  compel  the  owner 
of  valuable  property  to  stand  by  and  allow  it  to  become  val- 
ueless, and  a  nuisance,  without  the  power  to  prevent  it.  The 
accidental  destruction  or  removal  of  a  roof,  which  it  would 
cost  $300  to  replace,  might  thus  reduce  valuable  property  to 
the  condition  of  a  mere  heap  of  material.  It  is  not  simply 
a  restraint  on  a  noxious  or  improper  use  of  property  by  its 
owner,  but  prohibits  him  doing  that  which  alone  will  in 
many  cases  save  his  property  from  becoming  a  noxious  and 
dangerous  thing.  Instead  of  restraining  him  from  so  using 
it  as  to  make  it  pernicious  to  his  neighbors,  it  would  compel 
him  bv  inaction  to  allow  it  to  become  and  remain  so.  It 
might  unquestionably,  in  many  cases,  amount  to  a  taking  of 
the  property  of  the  citizen  without  due  process  of  law,  and 
without  the  sanction  of  that  overriding  necessity  by  virtue 
of  which  at  times  the  right  of  the  individual  may  be  sacri- 
ficed for  the  public  good. 

In  Matter  of  Jacobs,  98  N.  Y.  98  (50  Am.  Rep.  636), 
Justice  Earl,  speaking  for  the  court,  says :     '^  The  consti- 
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tutional  guaranty  that  no  person  ehall  be  deprived  of  his 
property  without  due  process  of  law  may  be  violated  with- 
out the  physical  taking  of  property  for  public  or  private 
use.  Property  may  be  destroyed,  or  its  value  may  be  anni- 
hilated ;  it  is  owned  and  kept  for  some  useful  purpose,  and 
it  has  no  value  unless  it  can  be  used.  Its  capability  for  en- 
joyment and  adaptability  to  some  use  are  essential  charac- 
teristics and  attributes  without  which  property  can  not  be  con- 
ceived ;  and,  hence,  any  law  which  destroys  it  or  its  value,  or 
takes  away  any  of  its  essential  attributes,  deprives  the  owner 
of  his  property.  The  constitutional  guaranty  would  be  of 
little  worth,  if  the  Legislature  could,  without  compensation, 
destroy  property  or  its  value,  deprive  the  owner  of  its  use, 
deny  him  the  right  to  live  in  his  own  house,  or  to  work  at 
any  lawful  trade  therein.     *     *     * 

''  In  Pumpelly  v.  Orem  Bay  Go.,  13  Wall.  166  (177),  Mil- 
LEB,  J.,  says:  'There  may  be  such  sefious  interruption  to 
the  common  and  necessary  use  of  property  as  will  be  equiv- 
alent to  a  taking  within  the  meaningof  the  Constitution.' 
*  *  But  the  claim  is  made  that  the  Legislature  could  pass 
this  act  in  the  exercise  of  the  police  power  which  every 
sovereign  State  possesses.  That  power  is  very  broad  and 
comprehensive,  and  is  exercised  to  promote  the  health,  com- 
fort, safety  and  welfare  of  society.  Its  exercise  in  extreme 
cases  is  frequently  justified  by  the  maxim  saltts  popvli  su- 
prema  lex  est  It  is  used  to  regulate  the  use  of  property  by 
enforcing  the  maxim  sic  uteri  tuo^  ut  alienum  non  laedas. 
Under  it  the  conduct  of  an  individual  and  the  use  of  prop- 
erty may  be  regulated  so  as  to  interfere,  to  some  extent, 
with  the  freedom  of  the  one  and  the  enjoyment  of  the  other ; 
and  in  cases  of  great  emergency, engendering  overruling  ne- 
cessity, property  may  be  taken  or  destroyed  without  com- 
pensation, and  without  what  is  commonly  called  due  process 
of  law.  The  limit  of  the  power  can  not  be  accurately  de- 
fined, and  the  courts  have  not  been  able  or  willing  definitely  ^ 
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to  circumscribe  it.  But  the  power,  however  broad  and  ex- 
tensive, is  not  above  the  Constitution.  When  it  speaks,  its 
voice  must  be  heeded.  It  furnishes  the  supreme  law,  the 
guide  for  the  conduct  of  legislators,  judges  and  private  per- 
sons, and  so  far  as  it  imposes  restraints  the  police  power 
must  be  exercised  in  subordination  thereto. 

"  In  Potter's  Dwarris  on  Statutes,  458,  it  is  said  that  *  The 
limit  to  the  exercise  of  the  police  power  can  only  be  this  : 
the  regulation  must  have  reference  to  the  comfort,  the 
safety,  or  the  welfare  of  society.' " 

In  Inhabitants,  etc.,  v.  Mayo,  109  Mass.  315  (319),  Colt,  J., 
says  :  *'  The  law  will  not  allow  rights  of  property  to  be  in- 
vaded under  the  guise  of  a  police  regulation  for  the  preserva- 
tion of  health,  or  protection  against  a  threatened  nuisance." 

In  Slaughter- House  Cases,  16  Wall.  36  (87)  Field,  J., 
says :  "  Under  the  pretence  of  prescribing  a  police  regula- 
tion the  State  can  not  be  permitted  to  encroach  upon  any  of 
the  just  rights  of  the  citizen,  which  the  Constitution  intended 
to  secure  against  abridgment." 

In  Coe  V.  Schultz,  47  Barb.  64,  a  learned  judge,  speaking 
of  the  constitutional  limitations  upon  the  police  power,  says : 
"  I  am  not  willing  to  concede  that  the  Legislature  can  con- 
stitutionally declare  an  act  or  thing  to  be  a  common  nuisance 
which  palpably,  according  to  our  present  experience  or  in- 
formation, is  not  and  can  not  be,  under  any  circumstances,  a 
common  nuisance,  by  the  common-law  definition,  or  com- 
mon-law decisions.  *  *  *  Under  the  mere  guise  of  police 
regulations  personal  rights  and  private  property  can  not  be 
arbitrarily  invaded,  and  the  determination  of  the  Legislature 
is  not  final  or  conclusive." 

The  author  of  Tiedeman  Limitations  of  Police  Powers 
says :  "An  arbitrary  interference  by  the  government,  or 
by  its  authority,  with  the  reasonable  enjoyment  of  private 
lands,  is  a  taking  of  private  property  without  due  pro- 
cess of  law,  which  is  inhibited  by  the  Constitution,    *  *  * 
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One  can  lawfully  make  use  of  his  property  only  in  such  a 
manner  as  that  he  will  not  injure  another.  Any  use  of  one's 
land  to  the  hurt  or  annoyance  of  another  is  a  nuisance^  and 
may  be  prohibited."     Section  122. 

"But  the  police  power  of  the  Legislature,  in  refer- 
ence to  the  prohibition  of  nuisances,  is  limited  to  the 
prohibition  or  regulation  of  those  acts  which  injure  or  oth- 
erwise interfere  with  the  rights  of  others.  The  Legisla- 
ture can  not  prohibit  a  use  of  lands,  which  works  no  hurt  or 
annoyance  to  the  neighbors  or  adjoining  property.  The  inju- 
rious effect  of  the  use  of  the  land  furnishes  the  justification 
for  the  interference  of  the  Legislature.  The  legislative  pro-? 
hibition  or  regulation  of  the  use  and  enjoyment  of  one's 
private  property  in  land  is  in  violation  of  constitutional 
principles,  which  is  not  confined  to  the  prevention  of  a 
nuisance.  A  certain  use  of  lands,  harmless  in  itself,  does 
not  become  a  nuisance  because  the  Legislature  has  declared 
it  to  be  so."     Section  122a. 

This  author  also  tersely  and  correctly  states  the  full  scope 
of  restrictive  police  regulations,  when  confined  within  their 
proper  limits,  substantially  as  follows :  To  compel  every 
one  to  so  use  his  own,  and  so  conduct  himself,  as  not  to  in- 
jure others  or  infringe  upon  their  rights. 

Tried  by  these  tests,  the  second  section  of  the  ordinance  in 
question,  in  so  far  as  it  relates  to  the  repair  of  wooden  build- 
ings, is  clearly  invalid.  It  arbitrarily  attempts  to  take  from 
the  owner  of  property  all  power  to  make  repairs  necessary 
for  its  preservation,  or  necessary  for  its  enjoyment,  regard- 
less of  the  effect  which  such  repairs  may  have  upon  the  pub- 
lic, upon  adjacent  property,  or  upon  the  rights  of  others ; 
and  applies  with  equal  force  to  buildings  detached  and  re- 
mote from  all  others  as  to  those  in  immediate  proximity  to 
others ;  and  not  only  to  repairs  which  would  tend  to  create 
danger,  but  also  to  those  which  would  serve  to  remove  or 
diminish  it. 
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It  will  not  be  contended  by  any  one  that  the  establish- 
ment of  fire  limits  will  justify  the  condemnation  and  removal 
of  wooden  buildings  previously  constructed^  simply  because 
they  are  wooden  buildings.  Before  their  destruction  or  com- 
pulsory removal  can  be  justified  they  must  become  nui- 
sances. 

Yet  this  ordinance,  by  forbidding  repairs,  would  accom- 
plish by  indrrection  what  could  not  be  done  directly.  It 
would  first  compel  the  owner  to  allow  it  to  become  and  re- 
main a  nuisance,  and  then  punish  him  for  so  doing  by  de- 
stroying or  removing  his  property. 

We  have  not  been  able  to  find  an  authority  anywhere 
which  would  sustain  appellants'  position  in  this  case.  The 
case  of  Brady  v.  Northwestern  Ins.  Co.,  11  Mich.  425,  cited 
by  them,  holds  that  under  the  charter  of  the  city  of  Detroit, 
which  expressly  authorized  the  enactment  of  an  ordinance  for- 
bidding repairs  to  wooden  buildings,  an  ordinance  which  for- 
bade such  repairs  without  the  consent  of  the  common  council, 
was  valid.  That  case,  in  two  essential  particulars,  differed 
from  the  case  at  bar :  1.  The  charter  gave  express  authority  to 
enact  the  ordinance ;  and,  2.  The  ordinance  then  in  question 
was  not.  prohibitory,  but  allowed  repairs  when  consent  was 
first  obtained  of  the  common  council.  The  opinion  was  by 
a  divided  court,  Campbell,  J.,  filing  a  strong  dissenting 
opinion,  holding  the  ordinance  invalid  as  applied  to  a  build- 
ing, erected  before  its  enactment,  notwithstanding  the  char- 
ter. 

The  case  of  King  v.  Davenport,  supra,  was  also  a  case  where 
the  charter  of  the  city  of  Jacksonville  conferred  express  au- 
thority, and  the  ordinance  in  question  only  forbade  the  build- 
ing or  repairing  of  buildings  within  the  fire  limits  with  other 
than  fire-proof  material.  A  party  removed  an  old  shingle-roof 
from  her  building,  and  replaced  it  with  a  new  shingle-roof. 
Failing  to  remove  it  upon  notice,  the  city  marshal  removed  it. 
It  was  held  that  under  the  express  authority  conferred  by  the 
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charter  the  ordinance  was  valid.  The  ordinance  in  that  case, 
instead  of  prohibiting  repairs,  simply  prescribed  the  material 
that  might  be  used  in  making  repairs.  These  two  cases  are 
the  only  ones  cited  by  the  appellants  upon  the  question  of  the 
right  to  prohibit  repairs,  although  many  others  are  cited 
upon  the  general  power  of  the  city  in  the  establishment  of 
fire  limits,  and  their  power  to  prohibit  the  erection  of  build- 
ings. Other  authorities  bearing  upon  the  right  to  prohibit  or 
to  regulate  repairs  are  as  follows :  Horr  and  Bemis  Mu- 
nicipal Police  Ordinances,  p.  214,  says :  "  The  making  of 
ordinary  repairs  to  existing  buildings  can  not  be  prohibited. 
They  must  amount  to  additions  or  material  alterations. 
Re-shingling  a  building,  for  example,  is  an  ordinary  repair.'' 
See,  also,  to  the  same  effect,  Regina  v.  Howard^  4  Ont.  377 ; 
Brown  v.  Hunn,  27  Conn.  332 ;  Stewart  v.  Commonwealth^ 
10  Watts,  307. 

The  case  of  Ex  parte  Fisk,  72  Cal.  125,  was  a  case  where 
an  ordinance  prohibited  the  alteration  or  repair  of  wooden 
buildings  within  the  fire  limits  without  permission  or  au- 
thority from  the  fire  wardens.  The  court  discusses,  at  some 
length,  the  provision  that  certain  officers  may  grant  permis- 
sion to  make  repairs,  and  says :  "  It  is  clear,  however,  that 
a  literal  compliance  with  a  regulation  prohibiting  the  repair- 
ing of  a  wooden  building  might  work,  in  some  instances, 
useless  hardships.  The  repair  of  a  leaking  roof  or  broken 
window  would  be  necessary  to  the  comfort  and  health  of  a 
family,  without  enhancing  the  danger  which  the  framers  of 
the  ordinance  sought  to  provide  against ;  and  repairs  of  a  more 
extensive  character  might  be  made  to  particular  houses, 
standing  in  particular  localities,  without  increasing  the  fire 
risks.  And  it  is  equally  clear  that  no  general  rule  could  be 
established  beforehand  that  would  meet  the  emergencies  of 
individual  cases.  Therefore  the  power  to  give  relief  in  par- 
ticular instances  is  conferred  on  certain  officers  ;  and  it  is 
not  to  be  presumed  that  they  will  exercise  it  wantonly,  or 
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for  purposes  of  profit  or  oppression/'  The  court  concludes 
that  the  conferring  of  the  discretionary  power  on  the  fire 
wardens  was  valid,  and  sustained  the  ordinance. 

The  case  of  City  Councily  etc.,  v.  Louisville,  etc.,  R,  12.  Ob., 
84  Ala.  127,  was  a  case  where  an  ordinance  prohibited  re- 
pairing the  roof  of  buildings  within  the  fire  limits  with 
wood  or  other  inflammable  material.  Like  King  v.  Daven- 
port,  supra,  it  did  not  prohibit  making  repairs,  but  forbade 
the  use  of  certain  material  in  making  them. 

In  StaJle  v.  Schuchardt,  42  La.  Ann.  49,  it  is  held  that  a 
legislative  mandate,  authorizing  a  municipal  corporation  to 
prevent  the  reconstruction  in  wood  of  old  buildings  within 
certain  limits,  does  not  include  the  mandate  to  prevent  the 
repairing  with  shingles  of  the  roofs  of  buildings  originally 
covered  with  shingles. 

It  will  be  observed,  o;i  examining  these  cases  with  others 
that  more  or  less  directly  bear  upon  the  question  involved, 
that  there  is  wide  diversity  in  the  interpretation  given  to  the 
law  in  the  different  courts.  Some  go  so  far  as  to  deny  the 
power  to  interfere  at  all  with  the  making  of  ordinary  re- 
pairs. The  weight  of  authority,  however,  is  clearly  with 
those  cases  which  recognize  the  power  of  municipal  corpo- 
rations to  regulate  the  making  of  repairs  to  buildings,  and 
treat  it  as  a  legitimate  exercise  of  the  police  power,  but 
none  of  them  go  to  the  extent  of  sustaining  the  power  of 
absolutely  prohibiting  repairs,  as  is  sought  to  be  done  in  this 
case. 

The  complaint  contains  no  averments  showing  the  value 
of  the  building  proposed  to  be  repaired.  It  is  possible  that 
the  part  remaining  will  be  of  small  value,  and  that  this  is  a 
case  where  to  repair  will  mean  a  substantial  rebuilding  of 
the  structure.  If  so,  however,  it  would  have  been  easy  to 
show  such  fact  by  specific  averment.  As  it  is,  we  are  unable  to 
say,  from  any  averment  in  the  complaint,  that  the  proposed 
repairs,  costing  $300  or  more,  may  not  be  very  small,  com- 
pared with  the  value  of  that  portion  of  the  building  which 
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remains^  and  that  to  restore  or  rebuild  it  may  not  be  to  pre- 
serve valuable  property,  and  to  prevent  instead  of  create  a 
nuisance. 

In  our  opinion  the  circuit  court  did  not  err  in  sustaining 
the  demurrer  to  the  complaint. 

Judgment  affirmed,  with  costs. 

FUed  Sept.  22, 1891. 


No.  14,842. 

m 

Robertson  et  al.  v.  Van  Cleave  et  al. 

Tbubt  and  TBUSTE£.^Css£ui  qu*  Trust. — Deere*, — Where  a  trustee,  who 
represents  the  beneficiaries,  is  in  court,  the  decree  rendered  binds  them 
in  so  far  as  it  affects  the  trust  property. 

MoBTQAOE. — Foredoavre. — Decree,  who  Bound  By, — DrusUe  and  Ben^leia^ 
riee, — Judgment  Oreditors. — Pariilion, —  Cotrnter-Claim — At  an  execution 
sale  the  judgment  creditors  chose  of  their  own  members  certain  ones  as 
trustees.  The  judgment  debtor's  land  was  purchased  by  those  so  chosen, 
as  trustees  for  themselves  and  the  other  creditors,  a|^d  the  sheriff's  cer- 
tificate was  issued  to  them  as  trustees.  In  a  suit  to  foreclose  a  mortgage 
executed  by  the  judgment  debtor  the  trustees  were  made  parties. 

Beid,  that  the  decree  of  foreclosure  rendered  therein,  adjudging  the 
mortgage  to  be  a  paramount  lien,  was  binding  on  the  trustees  and  the 
other  creditors  as  the  beneficiaries  of  the  trust. 

Eeldf  also,  that  even  if  the.  judgment  creditors  were  not  parties  to  the 
foreclosure  suit  through  their  chosen  trustees,  the  decree  was  not  a  nul- 
lity, and  the  mortgagee  had  a  right,  in  a  subsequent  suit,  to  secure  a 
decree  barring  their  equity  of  redemption.  Such  right  may  be  set  up 
as  a  counter-claim  in  a  suit  by  all  the  creditors  for  partition  of  the 
land. 

Execution.— iS%«ri^'s  Sale, — Judgment  Oreditor's  Bid.— It  is  suflScient  to 
make  a  sheriff's  sale  effective,  in  cases  where  the  judgment  creditor  is 
the  purchaser,  if  the  amount  of  the  bid  is  properly  credited  upon  the 
execution,  by  his  direction  and  authority. 

Same.— HbWer  qf  Sheriff's  Certificate  of  Purchase, — Redemption  from  Mortgage 
Foreclosure, — The  holder  of  a  sheriff's  certificate  of  sale  under  execution 
on  a  judgment  may  redeem  lands  sold  on  a  decree  of  foreclosure  of  a 
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mortgage  made  by  the  jadgmenl  debtor^  the  lien  of  which  is  prior  to 
that  of  the  judgment. 

Same. — Eight  of  Bedemption  aa  Judgment  Ortditor. — Sufficiency  cf  AppliocUion 
to  Redeem,  How  DtUrmined, — Such  holder  of  a  sherifi's  certificate  is 
entitled  to  redeem  in  the  character  of  a  judgment  creditor,  and  not  as 
owner,  and  hence  the  sufficiency  of  the  application  must  be  determined 
bj  section  772,  B.  8. 1881,  which  requires  a  statement  specifying  the 
amount  and  date  of  the  judgment,  and  the  amount  due  and  unpaid. 

Constitutional  LAW.—OUigalion  of  OanlraeL— Statute  Reducing  Interest  on 
Bedemption  from  Mortgage.-^A.  statute  enacted  subsequently  to  the  execu- 
tion of  a  mortgage,  reducing  the  rate  of  interest  which  the  purchaser 
might  receive  on  his  bid  in  case  of  redemption  from  ten  per  cent,  to  eight 
per  cent.,  is  not  unconstitutional  as  impairing  the  obligation  of  a  con- 
tract between  the  mortgagor  and  the  mortgagee. 

New  Trial. — As  </  BighL— Partition. — Where,  in  an  action  for  partition, 
the  question  of  title  is  directly  put  in  issue  and  adjudicated,  the  unsuc- 
cessful party  is  entitled  to  a  new  trial  as  of  right 

Execution. — Right  cf  Redemption. — Purchaser  Under  Execution, — Equitabie 
Title. — Lien-Holder. — The  title  remains  in  the  judgment  debtor,  not  only 
until  the  right  of  redemption  is  lost,  but  until  the  power  to  redeem  no 
longer  exists,  and  the  power  to  redeem  ends  only  when  the  holder  of  the 
certificate  demands  a  deed.  The  holder  of  a  sheriffs  certificate,  who  has 
taken  no  steps  to  obtain  a  deed,  is  no  more  than  a  lien-holder,  re- 
gardless of  the  time  which  has  elapsed  since  the  sale.  The  expira- 
tion of  the  year  allowed  for  redemption  enlarges  his  rights  by  ad* 
ding  to  his  lien  an  equitable  interest  in  the  land  sold.  If  he  de- 
mands a  deed,  1^  acquires  a  legal  title.  Until  he  procures  a  deed 
he  can  not  redeem  as  owner  under  section  768,  R.  S.  1881,  bnt  must 
redeem  as  a  judgment  creditor,  or  lien-holder,  under  section  772,  B.  S. 
1881.    Oldb,  J.,  dissents. 

From  the  Tippecanoe  Circuit  Court. 

R.   B.  F.  Peiroe,  B.  T.  Ristiru,  T.  H.  Ridine,  H.  H.  Ris- 
tine,  A.  B,  Anderson  and  B,  Crane,  for  appellants.    , 
J.  McCabe,  for  appellees. 

Elliott,  J. — The  appellants  allege  in  their  complaint  that 
thej  are  the  owners  of  an  undivided  interest  in  the  land  in 
controversy,  and  entitled  to  partition. 

James  McCabe,  one  of  the  appellees,  alleges  in  his  counter- 
claim these  facts :  The  only  interest  or  title  of  the  plaintiffs 
is  founded  on  a  deed  executed  to  them  by  the  sheriff,  and 


MAY  TERM,  1891.  219 

Bobertson  <(  at  v.  Van  Cleave  tt  al. 

based  on  a  sale  made  on  the  24th  day  of  January,  1884.  The 
sale  rests  upon  a  judgment  which  became  a  lien  on  the  9th 
day  of  January,  1877,  on  the  land  in  controversy,  which 
was  then  owned  by  Matthias  Van  Cleave.  The  property 
was  purchased  by  the  plaintiffs  Brown  and  Kistine,  as 
trustees  for  themselves  and  their  co-plaintiffs,  and  a  certifi- 
cate was  issued  to  them  as  trustees.  The  title  of  the  cross- 
complainant  is  founded  on  a  sheriff's  sale,  made  on  a  decree 
of  foreclosure  rendered  in  his  favor  against  Van  Cleave. 

The  decree  foreclosed  a  mortgage  •  executed  to  the  cross- 
complainant  by  Van  Cleave  and  his  wife  on  the  1st  day  of 
December,  1876.  The  trustees,  Brown  and  fiistine,  were 
parties  to  the  foreclosure  suit,  and  it  was  therein  adjudged 
that  McCabe's  mortgage  was  the  paramount  lien.  McCabe's 
judgment  was  for  nine  thousand  three  hundred  and  sixteen 
dollars,  but  he  bid  in  the  property  for  five  hundred  dollars. 
A  certificate  was  duly  issued  by  the  sheriff,  a  deed  was  de- 
manded at  the  proper  time  and  refused. 

The  counter-claim  is  good.  For  this  conclusion  there  are 
at  least  two  valid  reasons.  Of  these  in  their  order.  Brown 
and  Bistine  were,  as  the  confessed  allegations  of  the  counter- 
claim show,  trustees  for  themselves  and  all  their  co-plain- 
tiffs. A  decree  against  trustees  usually  binds  the  beneficiaries, 
and  certainly  does  so  in  a  case  such  as  this,  where  the  evi- 
dence of  title  clothes  the  trustees  with  the  apparent  legal 
ownership. 

It  appears  that,  upon  the  sale  on  the  judgment,  the  evi* 
dence  of  title  was  taken  by  the  trustees  for  their  own  benefit 
as  well  as  for  the  benefit  of  their  co-plaintiffs,  and  as  to  third 
parties  they  were  the  ostensible  legal  owners  of  such  an  in- 
terest as  the  certificate  conveyed.  They  can  not,  as  against 
McCabe,  be  regarded  as  holders  of  a  mere  naked  trust.  The 
oases  of  Oaylord  v.  Dodge^  31  Ind.  41,  Adams  v.  La  Rose, 
75  Ind.  471,  and  McCoy  v.  Monte^  90  Ind.  441,  are  not  of 
controlling  influence,  for  we  are  in  this  instance  required  to 
give  judgment  upon  a  case  where  the  trustees  have  a  benefi- 
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cial  interest,  and  were  the  parties  to  a  foreclosure  suit  affect- 
ing the  property  to  which  they  held  the  whole  of  such  title 
or  right  as  existed  under  the  certificate  executed  by  the 
sheriff. 

In  speaking  of  such  a  trustee,  it  was  said  in  the  case  of 
Kerriaon  v.  Stewarty  93  U.  S.  155,  that  "  If  he  has  been 
made  such  a  representative,  it  is  well  settled  that  his  benefi- 
ciaries are  not  necessary  parties  to  a  suit  by  him  against  a 
stranger  to  enforce  the  trust  {8haw  v.  Norfolk,  etc,,  i2.  R, 
Co.,  5  Gray,  171  ;  Bifidd  v.  Taylor,  1  Beat.  91 ;  Campbell  v. 
iJ.  R.  Co.,  1  Woods,  376 ;  AshJton  v.  Atlantic  Bank,  3  Allen, 
220),  or  to  one  by  a  stranger  against  him  to  defeat  it  in 
whole  or  in  part.  Rogers  v.  Rogers,  3  Paige,  379 ;  Wakeman 
V.  Grover,  4  Paige,  34 ;  Winslow  v.  31  &  P.  iJ.  22.  Go,,  4 
Minn.  317 ;  Campbell  v.  Waison,  8  Ohio,  500.  In  such 
cases,  the  trustee  is  in  court  for  and  on  behalf  of  the  bene- 
ficiaries; and  they,  though  not  parties,  are  bound  by  the 
judgment,  unless  it  is  impeached  for  fraud  or  collusion  be- 
tween him  and  the  adverse  party." 

The  conclusion  that,  where  a  trustee  who  represents  the 
beneficiaries  is  in  court,  the  decree  rendered  binds  them,  in 
so  far  as  it  affects  the  trust  property,  is  supported  by  many 
other  decisions.  Vetterlein  v.  Barnes,  124  U.  S.  169;  New 
Jersey,  etc.,  Go.  v.  -4m€S,  1  Beasley  (N.  J.),  507  ;  Corcoran  v. 
Chesapeake,  etc.,  Co.,  94  U.  S.  741 ;  Richter  v.  Jerome,  123  U. 
S.  233;  Coal  Co.  v.  Blatchford,  11  Wall.  172;  Van  VecMen 
V.  Terry,  2  Johns.  Ch.  197  ;  Boards  etc.,  v.  Mineral  Poiiit  R. 
R.  Co.,  24  Wis.  93  ;  Hays  v.  Gallioii,  etc.,  Co.,  29  Ohio  St. 
330 ;  Mead  v.  Mitchell,  5  Abbott  Pr.  R.  92 ;  McElrath  v. 
Pittsburgh,  etc.,  R,  R.  Co.,  68  Pa.  St.  37. 

Our  own  court  has  sanctioned  the  genei-al  doctrine.  Rinker 
v.  Bissell,  90  Ind.  375.  This  general  doctrine  clearly  ap- 
plies where,  as  here,  there  is  a  purchase  at  sheriff's  sale,  and 
the  creditors  interested  in  the  purchase  constitute  some  of 
their  own  number  trustees,  and  cause  the  certificate  to  issue 
to  the  persons  chosen  to  represent  them.     The  necessary  in-^ 
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ference  is  that  the  trustees  so  chosen  represent  the  interests 
of  all  in  the  property  purchased,  and  themselves  have  a 
beneficial  interest. 

We  come  now  to  the  second  reason  indicated  as  support- 
ing our  declaration  that  the  counter-claim  is  good,  and  that 
is  this :  Even  if  the  judgment  creditors  were  not  parlies  to 
the  foreclosure  suit,  through  their  chosen  trustees,  still  the  de- 
cree was  not  a  nullity,  and  the  appellee  McCabe  has  a  right, 
in  a  subsequent  suit,  to  secure  a  decree  barring  their  equity 
of  redemption.  If  they  were  proper  parties  to  the  fore- 
closure Kuit,  they  were  nothing  more,  for  they  were  certainly 
not  necessary  parties.  If  the  theory  that  they  were  not  par- 
ties to  the  original  suit  be  accepted  as  the  true  one,  then  it 
must  follow  that  their  general  equity  of  redemption  can  be 
barred  by  an  independent  decree  rendered  in  a  subsequent 
suit.  Jefferson  v.  Coleman,  110  Ind.  615,  and  authorities 
cited,  p.  517 ;  Shirk  v.  Andrews^  92  Ind.  509 ;  Ourtis  v.  Good- 
ing, 99  Ind.  45. 

As  the  right  of  the  appellant-s  to  a  partition  depends  upon 
their  interest  in  the  land,  it  was  proper  to  plead  title  in  the 
appellee  by  way  of  counter-claim,  so  that  the  entire  contro- 
versy might  be  adjudicated  in  one  suit,  or  action,  for  the 
policy  of  our  code,  as  has  been  often  decided,  is  to  prevent  a 
multiplicity  of  actions  concerning  the  same  real  estate.  C/7- 
WcA  V.  Drischell,  88  Ind.  354,  and  cases  cited ;  Howe  v. 
Lewis,  121  Ind.  110;  Faust  v.  Baumgartner,  113  Ind.  139 ; 
Indiana,  etc.,  R.  W.  do.  v.  Allen,  113  Ind.  308  (3] Am.  St.  Rep. 
650)  ;  Woodworth  v.  Zimmerman,  92  Ind.  349.  It  may,  per- 
haps, be  well  to  add  that  we  are  not,  at  this  place,  speaking 
of  the  statutory  right  of  redemption,  since  that  right  is  es- 
sentially different  from  the  equity  of  redemption.  Eicenian 
V.  Finch,  79  Ind.  511.  The  difference  between  the  right 
to  redeem  under  the  statute  and  the  equity  of  redemption 
is  an  important  and  influential  one.  The  statutory  right 
does  not  come  into  existence  until  after  the  sale,  nor,  it  is 
hardly  necessary  to   suggest,  can   it  be  barred  by  a  decree 
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foreclosing  a  mortgage.     Bat  the  eqaity  of  redemption  ex* 
ists  prior  to  the  suit,  and  may  be  barred  by  a  decree. 

The  evidence  given  by  the  parties  on  the  trial  may  be  re* 
garded  as  establishing  the  facts  which  we  outline  in  the 
synopsis  that  follows.  The  judgment  on  which  the  land 
was  sold  was  obtained  against  Van  Cleave,  then  the  owner, 
on  the  2d  day  of  January,  1877,  and  was  for  the  sum  of 
one  hundred  and  sixteen  dollars.  The  judgment  on  which 
the  land  was  sold  was  held  by  two  of  the  appellants,  but,  at 
the  time  of  the  sale,  the  sheriff  had  in  his  hands  several  ex- 
ecutions issued  upon  judgments  against  Van  Cleave,  among 
them  one  in  favor  of  the  trustee  Brown.  The  property  was 
bid  in  by  Brown  and  Bistine,  trustees,  for  eleven  hundred 
and*  thirty-seven  dollars,  but  a  receipt  seems  to  have  been 
given  for  only  three  hundred  and  thirty-six  dollars.  It  ap- 
pears, however,  that  the  sum  bid  was  applied  upon  the  sev- 
eral executions  in  the  hands  of  the  sheriff,  distributing  to 
each  a  proportionate  share  of  the  avails  of  the  sale.  A  cer- 
tificate was  issued  by  the  sheriff  to  Brown  and  Ristine,  as 
trustees,  for  all  of  the  execution  creditors,  and  on  the  15th 
day  of  March,  1886,  a  deed  was  issued  to  the  holders  of  the 
certificate.  The  mortgage  to  McCabe,  referred  to  in  the 
counter-claim,  was  executed  to  him  by  Van  Cleave  and  wife 
on  the  1st  day  of  December,  1876.  To  the  suit  to  foreclose 
that  mortgage  Brown  and  Ristine,  trustees,  were  parties,  and 
the  decree  adjudges  that  the  mortgage  is  the  paramount  lien. 
Sale  was  made  on  the  decree,  and  a  certificate  issued  to  Mc- 
Cabe on  the  14th  day  of  March,  1885.  After  the  expiration 
of  the  year  allowed  for  redemption,  McCabe  demanded  a 
deed,  but  his  demand  was  met  by  a  refusal.  On  the  13th 
day  of  March,  1886,  Brown  and  Ristine,  trustees,  filed  with 
the  clerk  a  written  statement  in  which  they  asserted  that, 
as  shown  by  the  sheriff's  certificate,  recorded  on  page  101  of 
the  lis  pendens  record,  and  also  by  the  sheriff's  return  to 
the  decree  certified  to  him,  the  real  estate,  describing  it^ 
was  sold  by  the  sheriff.     They  also  stated  that  they  desired 
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to  redeem  the  real  estate  upon  the  following  facts :  ''  That 
they  had  a  certificate  of  purchase  for  said  real  estate  which 
is  a  lien  thereon,  executed  to  them  by  Alexander  Harper, 
sheriff,  dated  January  24th,  1884,  recorded  on  page  94  of 
the  lis  pendens  record,  which  said  certificate  was  issued  un- 
der and  pursuant  to  a  sale  of  the  land  made  by  the  sheriff 
under  a  writ  of  execution  issued  to  the  sheriff  under  the 
hand  of  the  clerk  and  the  seal  of  the  court,  upon  the  judg- 
ment of  Alexander  M.  Robertson  and  John  M.  Perry,  as 
appears  from  the  sheriff's  return  to  said  execution  as  the 
same  is  recorded  on  pa^e  276,  of  execution  docket  number 
8.^'  The  statement  is  signed  by  Brown  and  Risiine  as  trus- 
tees in  "trust  for  Alexander  M.  Robertson,  John  M.  Perry, 
Robert  B.  Burton,  William  T.  Burton,  Charles  Ferriraan, 
John  S.  Brown,  Aaron  H.  Blair  and  John  S.  Brown,  sur- 
viving partner.'^  But  no  specification  of  the  amount  of  the 
judgment  was  made  in  the  statement,  nor  was  it  shown  what 
amount  was  due  and  unpaid.  The  certificate  of  redemption 
was  also  read  in  evidence,  from  which  it  appears,  among 
other  things,  that  Brown  and  Ristine,  trustees,  paid  five 
hundred  and  forty  dollars  to  the  clerk. 

In  discussing  the  ruling  on  the  counter-claim  we  have  dis- 
posed of  some  of  the  questions  presented  by  the  ruling  upon 
the  motion  for  a  new  trial  for  cause,  and  we  shall  not  again 
discuss  them. 

We  are  satisfied  that  the  sheriff's  sale  to  Brown  and  Ris- 
tine was  not  invalid,  although  no  money  was  actually  paid 
to  the  sheriff  by  them  in  their  character  of  purchasers.  It 
is  sufficient  to  make  a  sheriff's  sale  effective,  in  cases  where 
the  judgment  creditor  is  the  purchaser,  if  the  amount  of  the 
bid  is  properly  credited  upon  the  execution,  by  his  direction 
and  authority.  There  is  no  reason  for  going  through  the 
useless  ceremony  of  handing  the  money  to  the  sheriff  and 
then  receiving  it  back  from  him.  Burton  v.  FergiASon,  69 
Ind.  486 ;  Clossen  v.  Whitney^  39  Minn.  50. 

It  is  undoubtedly  true  that  a  party  who  assumes  to  avail 
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himself  of  the  statutory  right  of  redemption  must  comply 
with  the  statute.  Liggett  v.  Firestone,  96  Ind.  260 ;  Rucker 
y.  Steelman,  73  Ind.  396.  The  right  is  purely  a  statutory 
one,  and,  while  a  redemption  is  not  to  be  defeated  because 
of  an  unimportant  or  immaterial  deviation  from  the  require- 
ments of  the  statute,  still  it  can  not  be  successfully  asserted 
without  a  substantial  compliance  with  the  statutory  require- 
ments. 

The  verified  statement  made  by  the  appellants  was,  so  far 
as  the  character  of  the  redemptioners  is  concerned,  a  sub- 
stantial compliance  with  the  statute ;  it  shows  that  they 
sought  to  redeem  in  the  character  of  the  holders  of  the  sher- 
iff's certificate.  Their  character  was  evidenced  by  the  cer- 
tificate described  by  them,  and  it  was  unnecessary  for  them 
to  more  fully  describe  the  character  in  which  they  asked  to 
redeem.  The  sheriff's  certificate  did  not,  it  is  true,  vest  a 
title  in  them,  but  it  did  evidence  a  lien.  Goss  v.  Meadors^ 
78  Ind.  528 ;  Ehton  v.  Piggott,  94  Ind.  14.  It  is  a  legal 
instrument  of  force,  and  evidences  a  right  in  the  holder 
somewhat  higher  than  the  general  judgment  lien,  but,  never- 
theless, a  right  resting  upon  the  judgment,  and  owing  its 
principal  strength  to  the  judgment.  It  can  not  be  possible 
that  the  holder  of  a  certificate  has  neither  such  a  lien  nor 
such  an  interest  as  will  enable  him  to  redeem.  His  certificate 
gives  him  something  more  than  a  naked  general  judgment  lien, 
for,  while  it  does  not  vest  title  in  him,  it  does  vest  such  right 
as  may,  upon  the  happening  of  a  designated  legal  event, 
ripen  into  a  title.  The  sale,  when  consummated  by  the  ex- 
ecution of  a  deed,  takes  up  the  judgment  so  that  no  sale  of 
the  same  property  can  again  be  made  upon  it  by  the  owner 
of  the  judgment  on  which  it  was  once  sold.  Horn  v.  In- 
dianapolis Nat' I  Bank,  126  Ind.  381. 

If  the  property  can  not  be  again  subjected  to  sale  after 
title  has  passed,  it  must  be  for  the  reason  that  the  owner  of 
the  certificate  has  a  right  superior  to  that  of  the  judgment  on 
which  the  certificate  is  based,  for  it  is  inconceivable  that  a 
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judgment  lien  can  be  taken  ap  bj  an  interest^  lien  or  estate 
not  greater  than  it  is  itself.  The  greater  may  merge  the  less, 
but  not  the  less  tike  greater.  It  results  that  the  holder  of  a 
certificate  of  sale  has,  if  in  other  respects  within  the  statute, 
a  right  to  redeem,  and  that  a  description  of  himself  as  the 
holder  of  a  sheriff's  certificate  issued  on  a  sale  sufficiently 
describes  his  character,  but  whether  such  a  statement  is  suf- 
ficiently specific  in  other  respects  is  quite  a  different  ques- 
tion. 

The  statement  required  by  the  statute, with  which  the  ap- 
pellants assumed  to  comply,  is  more  than  a  mere  general 
assertion  that  the  party  seeking  to  redeem  holds  a  lien.  If, 
therefore,  the  appellants  have  a  lien  only,  the  statement  is 
insufficient.  In  such  a  case  as  this,  as  our  cases  uniformly 
hold,  the  owners  of  the  sheriff's  certificate  did  not  obtain  a 
title  to  the  land.  Felton  v.  Smithy  84  Ind.  486;  Brown  v. 
Cody,  116  Ind.  484  (486)  ;  Shirk  v.  TAowmw,  121  Ind.  147 
(16  Am.  St.  R.  381)  ;  Bodine  v.  Moore,  18  N.  Y.  347.  During 
the  year  of  redemption  the  holder  of  the  certificate  has  "  no 
claim  or  right  except  to  be  repaid  the  amount  of  his  bid 
with  the  rate  of  interest  prescribed  in  the  statute."  Bodine 
V.  Moorej  mipra ;  Neff  v.  Hagaman,  78  Ind.  67 ;  Brown  v. 
Cody,  supra.  In  Neff  v.  Hagaman,  supra,  it  was  said  : 
"The  ^itle  of  the  judgment  debtor  continues  until  the  year 
for  redemption  has  expired."  The  same  rule  was  thus  ex- 
pressed in  Hasselman  v.  Lowe,  70  Ind.  414:  "  The  sheriff's 
certificate  of  the  sale  does  not  convey  a  title  to  the  land  sold, 
but  simply  an  obligation  upon  which  a  title  may  be  obtained 
after  the  expiration  of  a  year  from  the  sale,  unless  the  land  is 
redeemed  within  that  time."  In  Elston  v.  Castor,  101  Ind, 
426,  it  was  said  :  ^'  It  is  settled  that  the  sheriff's  certificate 
does  not  convey  a  legal  title  to  the  purchaser."  Other  cases 
assert  a  like  doctrine.  Elston  v.  Piggott^  supra  ;  Wilhite  v. 
Hamrick,  92  Ind.  694.  These  decisions  close  the  ques- 
tion as  to  the  nature  of  the  right  of  the  holder  of  a  sher- 
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iff 's  certificate,  and  establish  the  rule  that  he  has  a  lien, 
and  not  a  title.  But  if  it  were  granted  that  the  appellants 
were  the  owners,  and  not  mere  lien-holders,  the  concession 
would  do  them  little  good,  for,  if  they  redeemed  as  owners, 
the  property  would  be  subject  to  re-sale,  and  the  redemption 
would  not  vest  title  in  them.  Hervey  v.  Krost,  116  Ind. 
268 ;  Green  v.  Stoboy  118  Ind.  332. 

We  adjudge  that  the  holder  of  a  sheriff's  certificate  ac- 
quires a  lien,  and  that  he  has  a  right  to  redeem  as  a  lien- 
holder,  but  not  as  an  owner.  As  the  owner  of  a  sheriff's 
certificate  can  only  redeem  in  the  capacity  of  a  holder  of  a 
lien,  he  must  do  what  the  statute  requires  of  a  party  who 
asserts  a  right  to  redeem  as  a  lien-holder. 

It  is  difficult  to  designate  the  precise  character-  in  which 
the  holder  of  a  sheriff 's  certificate  may  redeem.  He  can  not, 
as  we  have  seen,  redeem  as  an  owner.  Nor  can  he  redeem 
as  the  holder  of  a  mechanic's  lien,  a  mortgage  lien,  or  any 
specific  lien  of  that  nature.  This  is  so  obvious  from  the 
language  of  section  774,  R.  S  1881,  that  discussion  is  un- 
necessary ;  but  if  the  case  did  fall  within  that  section,  still 
the  redemptioner  must  do  what  is  required  of  judgment  cred- 
itors as  nearly  as  the  nature  of  his  lien  will  admit.  We 
hold  that  if  such  a  person  is  entitled  to  redeem  at  all  it  is  in 
the  character  of  a  judgment  creditor.  Either  this  must  be 
affirmed  or  it  must  be  affirmed  that  there  is  no  right  to  re- 
deem. We  have,  however,  shown  that  he  has  a  right  to  re- 
deem, and  hence  it  must  follow  that  the  right  is  essentially 
that  of  a  judgment  creditor.  This  conclusion  gives  just  ef- 
fect to  the  statute,  harmonizes  its  provisions,  and  carries  into 
execution  the  intention  of  the  Legislature.  The  basis  of  the 
lien  is  the  judgment  upon  which  the  sale  was  made,  and  the 
certificate  is  but  a  step  towards  perfecting  the  lien,  so  that 
it  may,  by  the  failure  to  redeem,  be  transformed  into  a  title. 
The  certificate  represents  no  fixed  sum  of  money ;  its  foun- 
dation and  vital  element  is  the  judgment,  and,  in  order  to 
ascertain  what  that  sum  is,  the  judgment  must  be  so  de- 
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scribed  and  so  designated  as  that  interested  parties  may  know 
from  an  examination  of  the  statement  required  of  the  re- 
demptioner  the  amount  and  date  of  the  judgment^  and  what 
party  if  any,  has  been  paid.  The  courts  can  not  supply  omis- 
sions or  remedy  defects  by  intendment. 

The  owner  of  a  certificate  remains^  we  repeat^  the  holder 
of  a  lien^  and  of  a  lien  only.  His  character  is  not,  under 
the  firmly  settled  rules  established  by  the  cases  to  which  we 
have  referred,  transformed  into  that  of  an  owner  until  the 
sale  is  consummated  by  the  execution  of  a  deed.  Stephens 
V,  Illinois,  etc.,  Ins.  Go.,  43  111.  327  (331).  The  basis  of  his 
lien  is  the  judgment,  for,  without  a  judgment,  his  certificate 
would  be  absolutely  ineffective.  In  itself  it  has  no  power. 
If,  therefore,  there  is  no  change  of  character  and  no  change 
of  lien,  it  must  follow  that  it  is  the  lien  of  the  judgment 
that  gives  the  holder  of  a  certificate  a  right  to  redeem.  The 
execution  of  the  certificate  is  at  most  a  strengthening  of 
the  judgment  lien,  and  is  no  more  than  a  step  towards  its 
enforcement.  It  creates  no  new  character  nor  any  new  lien. 
It  seems  clear,  therefore,  that  the  mere  exhibition  of  a  sher- 
iff's certificate,  or  a  simple  reference  to  it,  is  not  sufficient. 
Nor  is  the  mere  statement  that  the  person  holding  such  cer- 
tificate proposes  to  redeem  sufficient  to  show  a  right  to  make 
a  redemption  under  the  statute.     Much  more  is  required. 

To  hold  a  reference  to  a  sheriff's  certificate  sufficient  would 
be  to  adjudge  that  the  owner  of  a  certificate  may  redeem 
without  showing  the  specific  facts  required  by  the  statute, 
and  this  would  practically  destroy  one  of  its  chief  provisions. 

In  our  opinion  it  is  necessary  to  show — what,  indeed,  sec- 
tion 772  explicitly  requires — the  amount  and  date  of  the 
judgment  as  well  as  the  amount  due  and  unpaid.  Require- 
ments such  as  these  are  regarded  by  all  of  the  cases  that  we 
have  been  able  to  find  as  matters  of  importance,  for  those 
decisions  assert  that  the  failure  to  make  such  specification  in 
the  verified  statement  is  fatal  to  the  attempted  redemption, 
Eiceman  v.  Finch,  supra  ;  Liggett  v.  Firestone,  supra  ;  Buser 
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V.  Shepardf  107  Ind.  417;  Tinkcom  v.  LewiSj  21  Minn.  132; 
Thornley  v.  MoorCy  106  III.  496 ;  Mores  v.  Put-vis,  68  N.  Y. 
226 ;  Haskell  v.  Manlove,  14  Cal.  54 ;  Spoor  v.  Phillips,  27 
Ala.  193. 

The  case  of  Tinkcom  v.  Lewis,  supra,  is  strongly  in  point. 
In  that  case  the  right  to  redeem  was  asserted  by  the  holder 
of  a  sheriff's  certificate,  and  it  was  held  that  he  must  show, 
by  affidavit,  the  amount  of  his  claim.  It  was  said  by  the 
court,  in  speaking  of  the  provision  of  the  statute  requiring 
the  statement  of  the  amount  of  the  lien,  that  '^  The  object 
of  this  requirement  is  to  provide  the  evidepce  whereby  a 
junior  creditor  may  know  the  amount  necessary  to  be  paid 
to  the  senior  creditor  upon  a  redemption  from  him/' 

It  is  evident  to  our  minds  that  whatever  view  may  be 
taken  of  the  matter,  or  whatever  section  of  the  redemption 
statute  may  be  applied  to  the  case,  it  must  be  held  that  the 
requirements  of  the  statute  as  to  the  statement  of  the  amount 
and  date  of  the  lien  has  not  been  complied  with,  and  that 
the  attempt  of  the  appellants  to  redeem  was  ineffectual. 

A  question  as  to  the  validity  of  the  act  of  1881  arises 
upon  the  contention  that,  as  the  mortgage  of  the  appellee 
was  executed  at  a  time  when  the  law  required  redemptioners 
to  pay  ten  per  centum  interest,  the  subsequent  reduction  of 
the  rate  of  interest  to  eight  per  centum  is  in  violation  of  the 
provision  of  the  Constitution  forbidding  the  enactment  of 
any  law  impairing  the  obligation  of  contracts.  The  Mort- 
gage of  the  appellee  undoubtedly  constituted  a  contract,  and 
it  is  quite  clear  that  the  Legislature  could  not  enact  any  law 
which  impaired  its  obligation.  Helphenstine  v.  Meredith,  84 
Ind.  1 ;  McGlothlin  v.  Pollard,  81  Ind.  228 ;  Parkham  v. 
Vandeventer,  82  Ind.  544;  Lease  v.  Oioen  Lodge,  83  Ind, 
498.  But  this  principle  does  not  settle  the  question  which 
confronts  us  here,  for  the  question  here  is  whether  the  right 
to  redeem  is  part  of  the  contract  or  is  matter  affecting  the 
remedy  only.  It  may  well  be  conceded  that  an  estate  in 
land  can  not  be  enlarged  or  decreased  to  the  injury  of  a 
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mortgagee  and  yet^  not  follow  that  it  is  not  within  the  con- 
stitutional power  of  the  Legislature  to  change  the  law  pro- 
viding the  terms  upon  which  a  redemption  from  a  foreclos- 
ure sale  may  be  made.  The.  precise  question  here  presented 
may  be  decided,  as  is  evident  from  what  has  just  been  said, 
without  touching  the  rule  laid  down  in  the  cases  cited.  We, 
therefore,  lay  out  of  consideration  those  cases  without  further 
comment  and  proceed  to  an  examination  of  the  cases  which 
do  bear  directly  upon  the  question. 

In  Scobey  v.  Gibson,  17  Ind.  672,  it  was  held,  by  a  divided 
court,  that  the  redemption  law  of  1861  was,  in  so  far  as  it 
applied  to  contracts  made  before  its  enactment,  in  conflict 
with  the  Federal  Constitution.  The  decision  was  placed 
entirely  upon  that  ground,  and  if  that  ground  has  fallen 
away  the  decision  must  go  down,  so  that  our  inquiry  must 
be  whether  the  foundation  has  been  taken  from  under  that 
decision.  This  has  been  done  in  the  case  of  Davis  v.  Rupe, 
114  Ind.  688,  for  that  case,  in  effect,  overrules  the  earlier. 

It  is,  however,  to  be  said  of  the  decision  in  Dams  v.  Rupe, 
supra,  that  it  leaves  open  the  question  as  to  whether,  as  against 
a  mortgagee,  the  right  of  redemption  can  be  materially 
changed  by  a  statute  enacted  subsequent  to  the  execution  of 
the  mortgage. 

The  case  of  Travellers  Ins.  Co.  v.  Brouse,  83  Ind.  62,  is  dis- 
criminated from  the  case  where  no  mortgage  rights  were  in« 
volved,  but  the  line  of  reasoning  pursued  leads  to  the  conclu- 
sion that  even  as  against  a  mortgagee  a  change  may  be  made 
in  a  statute  providing  for  the  redemption  of  land  sold  upon  a 
decree  of  foreclosure.  The  question,  as  it  is  here  presented 
has,  however,  been  expressly  decided  by  the  Supreme  Court 
of  the  United  States.  In  the  case  of  Conneoticvi,  do.,  Ins.  Co. 
Oushman,  108  U.  S.  61,  it  was  held  that  a  statute  reducing 
the  rate  of  interest  from  10  per  cent,  to  8  per  cent,  was  not  in 
conflict  with  the  Constitution.  We  feel  bound  to  follow  the 
decision  of  thatcourt,  since  with  it  rests  the  ultimate  decis- 
ion of  such  questions  as  the  one  before  us.    It  is  proper  to  say 
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that  if  the  statute  had  assumed  to  reduce  the  rate  of  interest 
below  that  which  the  contract  evidenced  by  the  mortgage  en- 
titled the  mortgagee  to  demand^  we  should  be  inclined  to 
hold  that  there  was  an  impairment  of  a  contract  obligation  ; 
but  we  have  no  such  case  before  us.  It  is  important  to  keep 
in  mind  that  when  the  mortgage  to  McCabe  was  executed 
there  was  a  redemption  law  in  force,  and  that  there  was  sim- 
ply a  change  in  that  law ;  so  the  case  is  unlike  one  where 
there  was  no  redemption  law  in  existence  when  the  mortgage 
was  executed. 

Our  ultimate  conclusion  upon  this  point  is  that  the  trial 
court  correctly  held  that  the  sum  paid  to  the  clerk  by  the 
appellant  was  sufficient.  But  as  our  conclusion  is  against 
the  appellants  upon  the  question  of  the  efficacy  of  their  at- 
tempt to  redeem,  we  must  adjudge  that  the  finding  of  the 
trial  court  is  right,  and  that  the  motion  for  a  new  trial,  for 
cause,  was  properly  denied. 

There  remains  for  consideration  the  question  presented  by 
the  ruling  denying  the  appellants'  motion  for  a  new  trial  as 
of  right.  The  counter-claim  of  the  appellee  presented  for 
decision  the  question  of  title  to  the  land  in  dispute.  The 
theory  on  which  his  pleading  proceeds,  and  on  which  he  ob- 
tained a  decree,  is  that  he  had  a  fee  simple  title.  To  that 
theory  he  must  be  held.  The  appellants  were  held  to  it  in 
the  trial  court,  for  the  issue  tendered  was  adjudicated  against 
them.  It  is  provided  in  the  decree,  among  other  things,  that 
^'  It  is  ordered,  adjudged,  and  decreed,  that  said  title  in  fee 
simple  of  said  James  McCabe  be  and  the  same  is  hereby 
quieted  against  all  claims  and  rights  of  the  plaintiff  in  and 
to  the  same."  This  is  an  adjudication  that  McCabe  is  pos- 
sessed of  the  highest  title  known  to  the  law,  and  it  is  more- 
over the  title  he  asserted  in  his  counter-claim.  It  is  im- 
possible, under  our  decisions,  to  avoid  the  conclusion  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial  as 
of  right.  Kreitline  v.  FranZy  106  Ind.  359 ;  OuUett  v.  Miller, 
106  Ind.  75  (78) ;  Hammann  v.  Mink,  99  Ind.  279 ;  Physio- 
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Medical  College  v.  Wilkinaony  89  Ind.  23 ;  Cooler  v.  Boston^ 
89  Ind.  185^  aud  cases  cited. 

Judgment  reversed,  with  instructions  to  sustain  the  appel- 
lants' motion  for  a  new  trial  as  of  right. 

Filed  March  11, 1891. 

On  Petition  fob  a  Beheabing. 

McBbide,  J. — The  appellants  ask  for  a  rehearing  and  for 
a  modification  of  the  opinion  in  so  far  as  relates  to  the  suf- 
ficiency of  the  application  to  redeem  from  the  McCabe  sale. 
In  the  original  opinion  it  is  held  that  the  application  to  re- 
deem is  made  in  the  character  of  lien-holder,  and  that  the 
sufficiency  of  the  application  must  be  determined  by  section 
772,  R.  8.  1881. 

The  application  in  this  case  was  by  the  holder  of  a  sher- 
iff's certificate,  and  more  than  two  years  afler  the  expiration 
of  the  year  allowed  for  redemption  from  the  sale.  The  ap- 
pellants insist  that  after  the  expiration  of  the  year  for  re- 
demption they  were  no  longer  mere  judgment  creditors  or 
lien-holders,  but  had  by  such  lapse  of  time  become  the  equit- 
able owners  of  the  land,  and  as  such  entitled  to  redeem  un- 
der section  768,  R.  S.  1881.  Although  the  time  for  the  re- 
demption of  the  land  from  the  sale  had  long  expired,  it  does 
not  appear  that  there  had  been  any  demand  for  a  deed. 

Appellants'  position  is  that  this  was  not  necessary  to  en- 
title them  to  redeem  under  that  section,  but  that  their  rights 
as  lien-holders  terminated  with  the  expiration  of  the  year, 
and  then  enlarged  and  ripened  into  ^^an  equitable  estate  in 
the  lands."  They  say,  that  "  One  who  has  such  rights  and 
interest  in  lands  that  he  has  the  legal  right  to  call  for  a  deed, 
is  the  equitable  owner  of  such  lands." 

The  appellants  are  right  in  asserting  that  with  the  expira- 
tion of  the  year  allowed  for  redemption  the  holder  of  a  sher- 
ifiP's  certificate  for  land  sold  on  execution  or  decretal  order 
does  acquire  an  equitable  estate  in  the  property.  Ketchum 
V.  Schiokdanz,  73  Ind.  137. 
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It  does  not  follow^  however^  that  he  is,  hj  reason  of  that 
fact  alone,  entitled  to  redeem  under  section  768.  That  sec- 
tion provides  for  redemption  by  the  owner  or  his  executors 
or  administrators,  or  by  his  heirs  or  devisees,  or  by  ^'any  one 
holding  either  the  legal  or  equitable  title,'^  There  is  a  very 
plain  and  marked  distinction  between  an  estate  in  lands  and 
a  title  to  lands. 

The  appellants  were  the  owners  of  an  equitable  estate  in 
the  land  in  controversy,  but,  to  entitle  them  to  redeem  un- 
der section  768,  they  were  required  to  hold  either  a  legal  or 
an  equitable  title. 

An  estate  in  land  is  the  degree,  quantity,  nature  or  ex- 
tent of  interest  which  a  person  has  in  it.  Bouvier  Law 
Diet.;  Co.  Litt.,  section  347;  2  Bl.  Com.  103;  2  Crabb 
Real  Prop.,  part  2,  section  942 ;  Preston  Est.  20 ;  Black 
Law  Diet. ;  1  Washb.  Real  Prop.,  marg.  p.  45,  et  seq. 

His  title  to  it  is  the  evidence  of  his  right  or  of  the  extent 
of  his  interest ;  the  means  whereby  the  owner  is  enabled  to 
assert  or  maintain  his  possession  ;  the  right  of  the  owner, 
considered  with  reference  either  to  the  manner  in  which  it 
has  been  acquired,  or  its  capacity  of  being  effectually  trans- 
ferred. Black  Law  Diet. ;  Rap.  &  Law.  Diet. ;  Co.  Litt. 
345 ;  2  Bl.  Com.  195. 

The  distinction  between  the  two  is  discussed  and  plainly 
shown  in  the  first  eight  sections  of  chapter  3, 1  Washb.  Real 
Prop. 

Unless,  therefore,  the  appellants  had,  in  addition  to  their 
equitable  interest,  or  estate  in  the  land,  a  title,  they  could 
not  redeem  under  section  768. 

Had  they  title  ?  If  so,  when  and  how  was  it  acquired  ? 
Not  by  the  sheriff's  sale,  or  by  the  sheriff's  certificate.  In 
Hasselman  v.  Lowe,  70  Ind.  414,  cited  in  the  original  opinion, 
it  is  said :  ^'  The  sheriff's  certificate  of  sale  does  not  convey  a 
title  to  the  land  sold,  but  simply  an  obligation  upon  which  a 
title  may  be  obtained,  after  the  expiration  of  a  year  from  the 
sale,  unless  the  land  is  redeemed  within  that  time." 
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In  Neff  V.  Hagaman,  78  Ind.  67  (62),  it  is  said :  "  The  title 
of  the  judgment  debtor  continues  until  the  year  for  redemp- 
tion has  expired.'^ 

In  Taggart  v.  MoKinsey,  85  Ind.  392,  it  was  held  that 
after  the  expiration  of  the  year  allowed  for  redemption,  not* 
withstanding  the  right  to  redeem  no  longer  exists,  and  the 
holder  of  the  certificate  has  a  right  to  demand  and  receive  a 
deed,  he  may  allow  redemption  from  the  sale.  The  court 
says :  '^  The  appellant  had  the  right  to  accept  such  redemp- 
tion money,  if  he  chose  so  to  do,  after  the  expiration  of  one 
year  from  the  date  of  the  sheriff's  sale  ;  and  if  he  did  so,  as 
alleged,  the  redemption  would  be  as  full  and  complete,  and 
have  the  same  consequences,  if  the  sheriff^s  deed  had  not 
been  executed,  as  if  the  redemption  had  been  made  within 
the  year  allowed  by  law  therefor.  The  certificate  of  sale 
would  be  thereby  annulled,  and  the  sheriff's  deed,  subse- 
quently executed  on  such  certificate,  would  be  void  and  of 
no  effect.''     Page  395. 

This  could  not  be  true  if  the  title  passed  when  the  year 
for  redemption  expired.  The  effect  of  redemption  is  not  to 
transfer  title,  but  to  prevent  its  passing.  As  long  as  re- 
demption is  possible  the  title  remains  in  the  judgment 
debtor,  and  redemption  simply  leaves  it  there.  If  the  title 
actually  passed  to  the  holder  of  the  certificate,  with  the  ex- 
piration of  the  year  for  redemption,  it  could  only  be  divested 
by  a  conveyance. 

In  our  opinion,  the  title  not  only  remains  in  the  judg- 
ment debtor  until  the  right  of  redemption  is  lost,  but  until 
the  power  to  redeem  no  longer  exists.  The  power  to  re- 
deem only  ends  when  the  holder  of  the  certificate  demands 
a  deed. 

The  holder  of  a  sheriff's  certificate,  who  has  taken  no 
steps  to  obtain  a  deed,  is  no  more  than  a  lien-holder,  re- 
gardless of  the  time  which  has  elapsed  since  the  sale.  The 
expiration  of  the  year  allowed  for  redemption  enlarges  his 
rights,  in  this:    That  to  his  lien  on  the  land  is  added  an 
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equitable  interest  in  the  land,  which  his  act  aloue  may  ripen 
into  a  title.  His  right  to  a  deed^  instead  of  being  contin- 
gent upon  the  action  of  others,  has  become  absolute,  and 
depends  solely  upon  his  own  action.  If  he  has  done  noth- 
ing to  waive  his  right,  no  act  of  another  can  thereafter, 
without  his  consent,  deprive  him  of  it,  as  might  have  been 
done  by  redemption  before  that  time. 

If  he  exercises  his  right,  and  demands  and  receives  from 
the  sheriff  a  deed,  he  thereby  acquires  a  legal  title.  If,  be- 
ing entitled  to  a  deed,  his  demand  is  refused,  still,  by  virtue 
of  his  demand,  he  becomes  the  owner  of  an  equitable  title. 
This,  because  equity  will  regard  as  done  that  which  should 
be  done,  and  if  he  had  a  valid  right  to  a  deed,  and  has  taken 
the  necessary  steps,  and  made  a  proper  demand,  equity  will 
treat  as  actually  made  the  deed  which  should  have  been 
made.  Viewing  him  as  the  holder  of  an  equitable  title,  it 
will  lend  its  aid  in  the  enforcement  of  his  rights,  and  will 
even  quiet  his  title.     Stout  v.  Duncan,  87  Ind.  383. 

He  would  have  no  standing,  however,  in  a  suit  to  recover 
the  land,  or  quiet  his  title,  if  he  had  taken  no  steps  to  obtain 
a  sheriff's  deed. 

When  the  appellants  attempted  to  redeem,  they  had  the 
right  to  redeem  in  either  character,  and  under  either  section 
of  the  statute.  As  holders  of  the  sheriff's  certificate,  they 
were  entitled  to  redeem  as  lien-holders.  If,  however,  they 
wished  to  redeem  as  holders  of  a  title,  they  could  do  so  by 
first  demanding  of  the  sheriff  a  deed  on  their  certificate.  If 
he  complied  with  their  request,  and  executed  the  deed,  they 
could  redeem  as  the  holders  of  a  legal  title.  If  he  refused, 
they  could  show  that  fact,  and  redeem  as  holders  of  an 
equitable  title.  Having  elected  to  redeem  as  lien-holders, 
they  could  only  do  so  by  complying  with  the  requirements 
of  section  772  supra.     This  they  did  not  do. 

Petition  for  rehearing  overruled. 

Filed  Jan.  13,  1892. 
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Dissenting  Opinion. 

Olds,  J. — I  do  uot  concur  in  the  theory  that  both  the 
legal  and  equitable  title  continues  in  the  judgment  debtor 
after  £he  expiration  of  the  year  for  redemption^  and  until  the 
deed  is  issued  or  a  demand  made  for  a  deed.  I  believe  when 
the  year  for  redemption  expires  the  equitable  title  vests  in 
the  owner  of  the  certificate  of  purchase,  and  after  that  time, 
and  before  deed  issues,  he  has  a  right  to  redeem  as  an  equit- 
able owner.  I  do  not  think  the  authorities  cited  in  the 
opinion  overruling  the  petition  for  rehearing  support  the 
conclusion  reached.  The  case  of  Taggart  v.  McKinaey,  85 
Ind.  392,  is  not  antagonistic  to  my  views.  If  the  holder  of  the 
certificate  permitted  a  redemption  after  the  expiration  of 
the  year  and  before  deed  issued,  and  accepted  the  money,  it 
would  divest  him  of  his  equitable  title,  or  at  least  estop  him 
from  taking  out  a  deed  and  recovering  the  real  estate,  and 
no  re-conveyance  would  be  necessary.  The  case  of  Neff  v. 
Hagaman,  78  Ind.  57,  is  not  in  conflict  with  my  views.  I 
admit  that  during  the  year  for  redemption  title  does  not  pass. 
While  it  remains  but  a  lien,  and  the  judgment  debtor  is  the 
owner,  he  has  the  right  to  redeem,  but  at  the  expiration  of 
the  year  it  becomes  more  than  a  lien — the  holder  of  the  cer- 
tificate becomes  the  equitable  owner,  and  the  judgment  debtor 
has  no  right  to  redeem.  The  legal  title  passes  when  the 
deed  is  executed. 

In  my  opinion  a  rehearing  ought  to  be  granted. 

?U«d  Jan.  13, 1892. 
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i5i_i?       The  Cebealine  Manufacturing  Company  v.  Bice- 
ford  ET  AL. 

CoNTlNUANOE. — Judicial  Discretion. — Bevertal  of  JudgmerU. — While  grant- 
ing or  refusing  a  continuance  on  account  of  an  absent  witness  is  a  legal 
question,  it  necessarily  involves  much  of  judicial  dbcretion,  and  the 
Supreme  Court  will  reverse  only  where  it  appears  that  such  discretion 
has  been  abused  to  the  injury  of  the  complaining  party. 

From  the  Bartholomew  Circuit  Court. 

S.  Stansifer  and  C  8.  Baker,  for  appellant. 
J*  C  OrVj  for  appellees. 

Miller^  J. — The  appellees  sued  the  appellant  on  account. 
Answer  that  the  goods  were  warranted,  and  that  there  had 
been  a  breach  of  the  warranty  ;  also  a  paragraph  of  counter- 
claim was  filed  by  the  appellant  against  the  appellees,  count- 
ing upon  the  breach  of  warranty,  and  asking  an  affirmative 
judgment  for  a  large  sum. 

The  action  was  commenced  August  23d,  1887,  and,  having 
been  regularly  set  for  trial  at  the  May  term,  1888,  was  con- 
tinued, on  affidavit  and  motion  filed  by  the  appellant,  on  ac- 
count of  the  absence  of  Joseph  F.  Gent.  On  the  1st  day  of  Oc- 
tober, 1888,  the  appellant  applied  for  a  second  continuai\ce 
on  the  account  of  the  continued  absence  of  Gent,  and  in 
support  of  the  motion  filed  the  affidavit  of  Richard  Thomas, 
which  is,  in  substance,  as  follows : 

That  the  affiant  is  the  secretary  of  the  defendant  company, 
and,  in  the  absence  of  Joseph  F.  Gent,  vice-president  and 
secretary,  is  its  acting  superintendent ;  that  the  defendant 
can  not  safely  go  to  trial  without  Gent.  After  showing  that 
Gent  was  a  competent  and  material  witness,  whose  presence 
both  as  a  witness  and  as  a  party  having  exclusive  knowledge 
of  the  facts  of  the  defence  was  absolutely  necessary  to  a 
proper  defence,  it  states  the  reasons  for  his  absence,  and  ef- 
forts to  procure  his  attendance,  in  the  following  language : 
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**  When  said  case  was  set  down  for  trial  at  the  last  term 
of  this  court,  defendant  caused  a  summons  to  be  issued  for 
and  served  upon  said  Gent  as  a  witness  for  defendant,  and  it 
was  his  purpose  to  put  defendant's  attorneys  in  advance  of 
the  trial  in  possession  of  the  details  of  the  defence,  and  to  be 
at  the  trial  for  the  purpose  before  indicated,  but  ho  did  not 
so  advise  said  attorneys,  as  affiant  is  informed  by  them,  or 
any  one  else  connected  with  the  defendant  company,  and 
he  was  absent,  and  the  case  was  continued  on  account  thereof. 
His  then  failure  in  respect  to  the  attorneys,  and  his  then  and 
continued  absence,  were  and  are  because  of  the  facts  follow- 
ing :  Owing  to  serious  impairment  of  his  health,  disease  of 
his  heart,  said  Gent,  shortly  before  the  time  set  for  trial  at 
the  last  term,  was  ordered  by  his  physician.  Dr.  Hammond, 
of  New  York  city,  where  said  Gent  frequently  was  on  busi- 
ness of  defendant  company,  and  for  treatment,  to  go  to  Carls- 
bad, a  health  resort  in  Bohemia,  for  treatment,  as  soon  as  he 
could  reasonably  leave,  and  said  Gent  directed  the  agent  of 
defendant  company  to  procure  passage  on  a  steamer  for 
Europe  leaving  after  said  day  set  for  trial,  but  a  few  days 
before  said  time  said  agent  telegraphed  said  Gent  that,  owing 
to  the  throng  of  outgoing  passengers,  passage  could  not  be 
engaged  earlier  than  in  September  of  this  year,  but  that  he 
had  purchased  from  a  passenger  on  a  steamer  to  leave  on  the 
2d  day  of  June,  1888,  his  fare- ticket  and  berth,  and  he  left 
Columbus  on  27th  day  of  May,  1888,  and  took  passage  on 
said  steamer,  intending,  and  as  defendant  believed  he  would, 
to  return  by  the  first  of  September,  1888.  When  said  tele- 
gram was  received  and  his  purpose  to  leave  made  known  to 
;  defendant,  there  was  not  time  to  give  notice  and  take  his  dep- 

j  osition,  even  if  such  deposition   would  have  answered  the 

purpose  of  the  defence,  which  it  would  not,  for  reasons  be- 
fore stated,  and,  hurried  as  he  was  in  making  preparations 
to  leave,  he  had  not  time  or  opportunity  to  put  defendant's 
attorneys,  or  other  person,  in  possession  of  the  data,  in  de- 
tail, of  the  defendant's  side  of  the  case.    Said  Gent  remained 
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at  Carlsbad  until  he  went,  under  the  direction  of  his  physi- 
cian there,  to  Sagutz,  a  health  resort  in  Switzerland,  and  un- 
der like  orders  from  there  he  went  under  like  advice  to  Weis- 
baden,  in  Germany,  and  the  last  heard  from  him  by  letter 
was  of  date  September  11th,  1888,  from  Elberfeld,  in  Prussia, 
in  which  he  wrote  that  his  health  was  fully  restored,  and  that 
he  expected  to  start  home  very  soon.  In  the  letter  he  stated 
that  he  would  telegraph  when  he  started.  On  the  25th  day 
of  September,  1888,  affiant  received  a  cablegram  from  said 
Gent  at  Bremen,  Germany,  saying  that  he  would  sail  for 
home  on  the  29th  of  September,  1888.  Affiant  says  that  he 
is  thoroughly  satisfied  and  believes  truly  that  said  Gent  has 
not  absented  himself  on  account  of  this  case,  but  was  actuated 
solely  by  health  consideration ;  affiant  expects  and  fully  be- 
lieves that  said  Gent  will  arrive  home  before  the  next  term 
of  this  court,  and  that  he  will  be  able  to  and  will  take  charge 
of  and  conduct  said  case  and  be  present  at  the  trial  to  aid, 
assist  and  testify." 

In  addition  to  this  affidavit,  that  of  defendant's  attorneys 
was  filed,  in  which  it  is  stated,  that, ''  In  so  far  as  it  relates 
to  the  failure  of  Gent  to  impart  to  them  the  details  of  the 
defence  it  is  true ;  and,  further,  they  say  that,  from  their 
knowledge  of  said  Gent  as  an  expert  machinist,  and  from 
their  general  knowledge  of  the  case,  the  presence,  aid  and 
assistance  of  said  Gent,  as  well  as  his  testimony,  is  abso- 
lutely necessary  for  a  proper  presentation  of  defendant's 
side  of  the  case." 

The  motion  for  a  continuance  was  overruled  and  excepted 
to,  the  cause  tried  and  a  judgment  for  the  full  amount  of 
the  plaintiff's  claim  rendered.  The  action  of  the  court  in 
refusing  to  continue  the  cause  is  the  only  question  in  the 
record. 

The  appellant  contends  that  a  showing  was  made  by  these 
affidavits  entitling  the  appellant  to  a  continuance,  upon 
either  of  the  following  grounds: 

First.   Treating  Gent  as  a  mere  witness,  for  the  reason 
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that  he  was  not  at  any  time  after  his  departure^  before  the 
first  continuance^  within  the  jurisdiction  of  the  court;  and 
that  the  facts  set  forth  in  the  affidavits  show  that  further 
diligence  was  impractical. 

Second.  Treating  Gent  not  only  as  an  ordinary  witness, 
but  also  as  possessed  of  peculiar  knowledge,  information  and 
technical  skill,  which  rendered  his  personal  presence,  aid 
and  assistance  at  the  trial  absolutely  necessary,  it  was  an 
abuse  of  discretion  to  refuse  a  continuance. 

Third.  That  the  presence  of  Gent  was  of  more  importance 
at  the  trial  of  the  cause  than  is  that  of  a  party  ordinarily,  and 
that,  therefore,  his  sickness  entitled  the  defendant  to  a  con- 
tinuance. 

The  affidavit  makes  a  sufficient  showing  of  the  importance 
to  the  defendant  of  the  presence  of  Gent  as  a  witness,  and 
also  as  an  officer  of  the  corporation  having  peculiar  knowl- 
edge of  the  defence,  to  have  entitled  it  to  a  continuance,  if 
sufficient  diligence  is  shown  to  obtain  his  presence,  or  in  lieu 
thereof,  his  evidence  and  advice  as  to  the  conduct  and  man- 
agement of  the  trial. 

The  record  discloses  the  fact  that  the  suit  was  commenced 
August  23d,  1887.  We  may  presume  that  the  absent  wit- 
ness, who  was  the  vice-president  and  superintendent,  as  well 
as  the  skilled  mechanic  of  the  company,  was  present  during 
the  year  which  elapsed  before  his  departure  for  Europe. 
The  record  informs  us  that  during  this' time  the  issues  in  the 
case  were  made  up  and  thus  attention  called  to  the  nature  of 
the  proposed  defence.  No  excuse  is  given  for  the  failure  of 
this  superior  officer  of  the  corporation,  during  this  long  pe- 
riod of  time,  to  properly  advise  the  defendant's  attorneys  of 
the  facts  within  his  knowledge.  The  company  is  chargeable 
with  the  consequences  of  his  negligence.  His  negligence  is 
also  that  of  the  company.  The  fact  that  Gent  was  the  vice- 
president  and  superintendent  of  the  company,  and  that  the 
company  is  chargeable  with  his  neglect  and  omissions,  must 
be  taken  into  consideration  in  every  aspect  of  the  case. 
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whether  we  consider  him  as  a  mere  witness,  as  an  expert^  or 
as  standing  for  the  company  as  the  adviser  of  its  attorneys. 
When  viewed  in  this  light,  we  think  it  appears  that  the  court 
-did  not  err  in  refusing  to  grant  a  second  continuance  of  the 
cause. 

It  does  not  appear  that  any  effort  was  made  by  Gent  to 
return  from  Europe  in  time  to  be  present  at  the  trial  of  the 
cause.  It  appears  from  the  affidavit  that  his  health  was 
fully  restored  on  September  11th,  1888;  how  long  prior  to 
that  does  not  appear,  and  the  omission  is  to  be  construed 
against  the  appellant.  Assuming,  however,  that  it  was  only 
restored  at  that  date,  he  might,  so  far  as  is  shown  in  the  affi- 
davit, have  returned  by  the  ordinary  modes  of  travel  in 
time  to  have  been  present  at  the  trial.  His  failure  to  start 
home  when  fully  restored  to  health  is  neither  explained  nor 
excused. 

The  fact  that  the  trial  of  the  cause  had  been  once  con- 
tinued on  account  of  his  absence,  and  that  the  time  was  ap- 
proaching for  another  trial,  should  have  been  an  incentive  to 
diligence.  And  the  fact  that  this  was  a  second  application 
for  a  continuance  on  account  of  the  absence  of  the  same 
witness  was  a  circumstance  to  be  considered  by  the  court  in 
ruling  upon  this  question.  Breedlove  v.  Bundy^  96  Ind.  319 ; 
Peck  V.  Parchen,  52  Iowa,  46. 

Had  the  court  granted  a  continuance  we  would  not,  prob- 
ably, have  reversed  its  decision.  While  granting  or  refus- 
ing a  continuance  on  account  of  an  absent  witness  is  a  legal 
question,  yet  it  has  been  said  that  it  "  necessarily  involves 
much  of  judicial  discretion."  Boone  v.  Mitchell ,  SS  Iowa, 
45.  And  we  can  only  reverse  where  it  appears  that  such 
discretion  has  been  abused  to  the  injury  of  the  complaining 
party. 

Judgment  affirmed. 

Fil«d  Sept.  t%  1891. 
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No.  16,186. 

The  First  National  Bank  of  Martinsville  et  al.  r. 
The  Connecticut  Mutual  Life  Insurance  Company. 

Mortgage. — PriarUy  </  Lien, — Pre-Existing  Debt. — Knowledge  of  Earlier 
Mortgage. — Evidence — A  mortgage  was  executed  to  the  plaintiff,  on  the 
27th  day  of  June,  1884,  to  secure  a  loan  then  made  to  the  mortgagors, 
and  the  mortgage  was  recorded  on  the  28th  day  of  January,  1885.  The 
same  parties  executed  a  mortgage  on  the  same  real  estate  on  the  22d 
day  of  November,  1884,  to  a  bank,  which  latter  mortgage  was  recorded 
on  the  25th  day  of  November,  1884. 

Heldy  that  if  the  mortgage  to  the  bank  was  executed  to  secure  a  pre-exist- 
ing debt,  without  any  extension  of  the  time  of  payment,  as  a  consider- 
ation  for  the  mortgage,  the  plaintiff's  mortgage  would  constitute  a  prior 
lien  on  the  property. 

Meld,  also,  that  if  the  bank,  as  it  was  claimed,  and  as  there  was  some  ev- 
idence to  show,  had  knowledge  of  the  existence  of  the  plaintiff's  mort- 
gage at  tlie  time  of  the  execution  of  its  own  mortgage,  then,  notwith- 
standing the  fact  that  the  mortgage  to  the  bank  may  have  been  given 
for  value,  the  plaintiff's  mortgage  would  have  priority. 

Heidy  also,  that  the  mortgage  to  the  bank  having  been  excluded  when  of- 
fered in  evidence,  and  this  ruling  not  being  brought  before  the  Supreme 
Court  for  review,  the  bank,  under  the  evidence  in  the  case,  could  not  in 
any  event  have  its  mortgage  declared  a  prior  lien. 

From  the  Johnson  Circuit  Court. 

6.  M.  Overstreet,  A.  B.  Hunter^  W.  R.  Harrison,  A.  M. 
Ounning  and  J.  8.  Newby,  for  appellants. 

C.  E.  BarreU,  W.  MiUa,  8.  J.  Peelle  and  W.  L.  Taylor,  for 
appellee. 

Olds,  J. — The  Connecticut  Mutual  Life  Insurance  Com* 
pany  brought  this  action  to  foreclose  a  mortgage  executed  to 
it  by  David  Fogleman  and  Margaret  Foglemau,  his  wife,  on 
one  hundred  and  thirty  acres  of  land  situate  in  Morgan 
county,  Indiana,  to  secure  the  payment  of  (2,500,  making 
defendants  said  Fogleman  and  Fogleman  and  Isabel  Hensley, 
who  held  a  mortgage  on  40  acres  of  other  land  owned  by 
Fogleman,  and  the  First  National  Bank  of  Martinsville,  In- 
VoL.  129.— 16 
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diana,  who  held  a  mortgage  on  the  whole  170  acres  of  land 
owned  by  Fogleman^  securing  the  payment  of  their  bills  of 
exchange  amounting  to  $3,150. 

Hensley  and  the  First  National  Bank  of  Martinsville  filed 
answers  and  cross-complaints  setting  up  their  respective 
mortgages. 

It  appears  that  the  mortgage  was  executed  to  the  appellee^ 
the  insurance  company,  on  the  27th  day  of  June,  1884,  and 
recorded  in  the  recorder's  office  of  Morgan  county  on  the 
28th  day  of  January,  1885.  The  mortgage  to  the  appellant, 
the  First  National  Bank  of  Martinsville,  was  executed  on 
the  22d  day  of  November,  1884,  and  recorded  on  the  25th 
day  of  November,  1884. 

The  controversy  arising  in  the  case  relates  to  the  priority 
of  the  mortgages  executed  to  the  insurance  company  and  to 
the  bank. 

It  is  contended  on  behalf  of  the  bank  that  it  holds  a  bona 
fide  mortgage  for  value  without  notice  of  the  existence  of 
the  mortgage  to  the  insurance  company;  while  the  insur- 
ance company  contends  that  the  mortgage  was  given  to  the 
bank  to  secure  a  pre-existing  debt,  without  any  new  con- 
sideration, not  even  an  extension  of  time  as  a  consid- 
eration for  the  mortgage,  and  that  the  bank  had  knowledge 
of  the  mortgage  to  the  appellee,  the  insurance  company,  at 
the  time  of  the  execution  of  the  mortgage  to  the  bank. 

The  circuit  court  found  in  favor  of  the  appellee,  and  that 
the  mortgage  in  favor  of  the  appellee  was  a  prior  lien  to  that 
of  the  bank. 

Some  question  is  made  by  the  appellee  in  regard  to  the 
proper  parties  being  before  the  court,  or  there  being  any  as* 
signment  of  error  presenting  any  question. 

The  bank  makes  a  separate  assignment  of  error.  Conced- 
ing the  proper  parties  to  be  before  the  court,  if  any  question 
is  presented  by  such  assignment  of  error,  it  is  the  overruling 
of  the  bank's  motion  for  a  new  trial. 

The  bank  o£fered  in  evidence  the  mortgage  in  its  favor,  to 
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which  the  appellee  objected,  and  the  oourt  sustained  the  ob- 
jection, and  excluded  the  evidence  as  against  the  appellee, 
but  admitted  it  against  the  other  parties,  but  no  question  is 
presented  in  regard  to  this  ruling.  The  only  question  pre- 
sented by  the  motion  for  a  new  trial  relates  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict. 

It  is  admitted  that  the  president  of  the  bank,  who  acted 
for  the  bank  in  the  transaction  of  the  business,  had  full 
knowledge  that  there  had  been  a  mortgage  executed  by 
Fogleman's  grantor,  one  McKinney,  to  the  Northwestern 
Mutual  Life  Insurance  Company  for  $2,500,  which  Fogle« 
man  was  to  pay,  and  it  is  not  questioned  but  that  the  mort- 
gage given  to  the  appellee  was  given  for  money  loaned  by 
it  to  Fogleman,  which  was  used  in  paying  off  the  other 
mortgage. 

If  there  is  any  evidence  to  prove  that  the  bank,  or  its  pres- 
ident, who  transacted  the  business,  knew  of  the  existence  of 
the  appellee's  mortgage  at  the  time  the  bank's  mortgage 
was  executed,  then  the  finding  of  the  court  is  sustained,  and 
the  judgment  can  not  be  reversed  notwithstanding  the  mort- 
gage to  the  bank  may  have  been  given  for  value. 

It  is  our  opinion  that  there  is  some  evidence  to  support 
such  a  finding.  Fogleman  testifies  that  he  thinks  he  told 
Mr.  Satterwhite,  the  president  of  the  bank,  of  the  existence 
of  the  appellee's  mortgage  at  the  time  the  mortgage  was 
drawn  up  and  given  to  him  by  Mr.  Satterwhite  to  take  home 
to  be  executed  by  himself  and  wife,  and  to  be  then  mailed 
to  the  bank. 

This,  together  with  the  other  facts,  while  not  preponder- 
ating in  favor  of  such  a  finding,  yet  tends  to  support  it, 
and  will  sustain  such  a  finding  when  made  by  the  court,  as 
this  court  will  not  weigh  the  evidence. 

The  evidence  further  tends  to  show  that  the  mortgage  was 
given  to  the  bank  to  secure  a  pre-existing  debt,  and  that  there 
was  not  even  an  extension  of  the  time  of  payment  on  account 
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of  and  as  a  coDsideration  for  the  mortgage.  Busenbarke  v. 
Ram^,  53  Ind.  499 ;   Wert  v.  Naylor,  93  Ind.  431. 

If  the  mortgage  was  executed  simply  as  security  for  a  pre- 
existiDg  debt — that  is  as  security  for  the  payment  of  the  bills 
of  exchauge,  without  any  extension  of  the  time  of  payment — 
the  bank  was  not  entitled  to  have  its  mortgage  declared  a 
prior  lien  to  the  mortgage  of  the  appellee. 

It  was  contended  by  the  bank  that  the  bills  of  exchange 
should  be  kept  alive  and  times  of  payment  extended,  but  the 
evidence  tended  to  show  that  a  consideration  for  such  exten- 
sion was  payment  of  interest  in  advance,  and  not  the  execu- 
tion of  the  mortgage. 

Furthermore,  in  view  of  the  ruling  of  the  court,  as  between 
the  bank  and  the  appellee,  the  mortgage  given  to  the  bank 
was  not  in  evidence,  and  hence  the  bank  was  not  entitled, 
under  the  evidence  in  the  case,  to  have  its  mortgage  declared 
a  prior  lien,  and  foreclosed  against  the  appellee,  for  as  against 
the  appellee  such  mortgage  was  not  in  evidence,  it  having 
been  excluded  by  the  ruling  of  the  court  when  offered  in 
evidence,  and  this  ruling  is  not  brought  before  this  court  for 
review. 

There  is  no  error  in  the  record  for  which  the  judgment 
can  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  8,  1891. 


No.  If  ,187. 

HioBEE  V.  Rodeman. 

■ 

pRACTiCE.^5upreme  Ccfwi, — AHies  to  Appeal. — Mclion  to  Ditmin  Appeal — 
Waiver, — Where  a  cause,  pending  in  the  Supreme  Court,  has  been  sub- 
mitted by  agreement  of  parties,  all  question  as  to  the  parties  to  the 
appeal  is  waived,  and  a  motion  filed  thereafter  to  dismiss  the  appeal 
for  want  of  notice  to  some  of  the  parties  to  the  judgment  must  be  over- 
ruled. 
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Deed. — OondUion  Suhtefuent. — Right  of  Entry, — A  certain  piece  of  land  was 
convejed  hy  warranty  deed  to  a  township  for  common  school  purposes, 
and  on  the  same  day  the  grantors  conveyed  to  the  appellant  a  tract  of 
land  of  which  the  land  conveyed  to  the  township  was  a  part.  The  deed 
to  the  appellant  excepted  the  lot  conveyed  to  the  township,  and  stated 
that  the  "  lot  was  donated  for  school  purposes  so  long  as  it  shall  be 
used  for  such  purpose.''  The  lot  was  used  for  school  purposes  for  thirty 
years,  and  was  then  conveyed  by  the  township  trustee  to  the  appellee 
for  value,  who  has  expended  a  large  sum  in  the  improvement  of  the 
property. 

Heldy  that  the  language  in  the  deed  to  the  township  does  not  tend  to  cre- 
ate a  condition  subsequent. 

Heldy  also,  that  if  the  deed  to  the  township  contained  a  condition  subse- 
quent,  and  the  deed  to  the  appellant  contained  no  exception,  the  prop- 
erty would  revert,  upon  condition  broken,  to  the  grantor  or  his  heirs, 
and  that  they  alone  would  have  the  right  of  entry  or  re-entry. 

Held,  also,  that  if  the  conveyance  to  the  township  was  upon  a  condition 
subsequent,  the  use  of  the  property  for  thirty  years  for  school  purposes, 
would  be  a  substantial  compliance  with  the  condition. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T,  P.  Davis,  for  appellant. 

R.  R.  Stephenson  and  W,  R.  Fertigj  for  appellee. 

M11XER5  J. — The  motion  made  to  dismiss  the  appeal  for 
want  of  notice  to  some  of  the  parties  to  the  judgment  is  over- 
ruled. The  cause  having  been  submitted  by  agreement  of  par- 
ties long  prior  to  the  filing  of  the  motion,  all  question  as  to 
the  parties  to  the  appeal  is  waived.  First  National  Bank  v. 
Essex,  84  Ind.  144;  Truman  v.  Scott,  72  Ind.  258;  People's 
Savings  Bank  v.  Finney,  63  Ind.  460 ;  Ridenour  v.  Beekman, 
68  Ind.  236. 

This  was  an  action  brought  by  the  appellee  against  the  ap- 
pellant to  quiet  the  title  to  a  tract  of  land. 

The  ruling  of  the  court  in  overruling  the  appellant's  mo- 
tion for  a  new  trial  is  assigned  as  error  here. 

The  only  cause  for  which  a  new  trial  \Yas  asked  was  the 
insufficiency  of  the  evidence  to  sustain  the  finding. 

The  evidence  is  substantially  as  follows :  On  and  prior 
to  March  13, 1865,  Jeremiah  Dunn  was,  the  owner  of  the  real 
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estate  in  coutroversyi  together  yfith  other  lands  adjoining. 
On  that  day  Dunn  conveyed  to  Adams  township,  in  Hamil- 
ton county,  the  land  in  dispute,  which  consisted  of  one-half 
acre,  by  deed,  the  granting  part  of  which  is  as  follows : 

''  This  indenture  witnesscth :  That  Hannah  Dunn  and 
Jeremiah  Dunn,  of  Hamilton  county,  and  State  of  Indiana, 
convey  and  warrant  to  Adams  township,  for  common  school 
purposes^  in  said  township  of  Hamilton  county,  in  the  State 
of  Indiana,  for  the  sum  of  five  dollars,  the  following  real  es- 
tate in  Hamilton  county,  in  the  State  of  Indiana,  to  wit.'' 

On  the  same  day  Dunn  conveyed  to  the  appellant,  Higbee, 
forty  acres  of  laud  by  a  deed  which  contains  one  exception, 
which  covers  the  laud  in  dispute,  and  is  as  follows  :  '^  Ex* 
cept  a  lot  of  one-half  (i)  an  acre  off  the  northeast  corner  of 
said  tract  for  school  purposes,  on  which  the  district  school- 
house  now  stands ;  which  lot  was  donated  for  school  pur- 
poses so  long  as  it  shall  be  used  for  such  purposes." 

The  evidence  shows,  without  dispute,  that  a  deed  was  found 
among  the  papers  in  the  trustee's  office  of  the  township  some 
time  in  1858  or  1859,  to  the  township  for  this  school  lot ; 
but  that  it  was  lost,  and  no  evidence  was  given  of  its  terms 
and  conditions.  The  parties  have  agreed  that  the  property 
was  used  for  school  purposes  from  1855  until  1885.  It  is 
reasonable  to  suppose  that  it  was  held  under  the  lost  deed 
above  referred  to. 

On  the  4th  day  of  October,  1886,  Henry  Devaney,  ''as  trus- 
tee of  Adams  township,  of  Hamilton  county,"  sold  and  con- 
veyed the  lot  to  the  appellee  for  the  consideration  of  four 
hundred  dollars,  which  was  a  fair  price  for  the  prop- 
erty. The  purchaser  having  paid  for  the  property  took  pos- 
session, and  has  expended  upwards  of  five  hundred  dollars 
in  its  improvement,  and  has,  since  his  purchase,  used  the 
property  for  dwelling,  and  business  purposes. 

There  was  some  evidence  introduced,  on  the  part  of  the 
appellee,  intended  to  establish  an  estoppel,  but  we  think  it 
wholly  insufficient  for  that  purpose. 
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Id  our  opinion  the  court  did  not  err  ii|  overruling  the  mo- 
tion for  a  new  trial.  Conditions  subsequent  are  not  favored 
in  law,  but  are  strictljr'construed. 

The  language  used  in  the  deed  from  Dunn  to  the  township 
specifies  the  use  to  which  the  property  would  be  put,  but  does 
not  even  tend  to  create  a  condition  subsequent.  HeasUm  v. 
Board,  etc.,  20  Ind.  398 ;  Schipper  v.  St.  Palais,  37  Ind. 
505  ;  Sumner  v.  Darnell,  128  Ind.  38. 

Another  bar  to  the  recovery  of  the  land  by  the  appellant 
is  that  the  deed  from  Dunn, under  which  he  claims  title^ex- 
pressly  excepts  the  lot  in  controversy  from  its  operation. 
Any  other  construction  deprives  the  exception  of  meaning. 

If  the  deed  to  the  township  contained  a  condition  subse- 
quent, which  it  does  not,  and  the  deed  from  Dunn  to  the  ap- 
pellant no  exception,  the  property  would  revert,  upon  con- 
dition broken,  to  the  grantor  or  his  heirs.  The  right  of  en- 
try, or  re-entry,  can  not  be  granted  over,  and  none  but  the 
grantor,  or  his  heirs,  can  take  advantage  of  them.  Paul  v. 
Conneraville,  etc,^  R.  R.  Co,,  51  Ind.  527,  and  cases  cited. 

If  the  conveyance  from  Dunn  to  the  township  was  upon  a 
condition  subsequent,  the  township  having  had  the  use  of  the 
property,  for  school  purposes,  from  1855  to  1885,  a  period 
of  thirty  years,  there  has  been  a  substantial  compliance  with 
the  condition.  Swmnefr  v.  Darnell,  supra  ;  Hunt  v.  Beeson, 
18  Ind.  380;  Jeffersonville,  etc.,  R.  R.  v.  Barbour,  89  Ind. 
375. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Filed  Sept.  25, 1891. 
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No.  15,747. 

Simons  et  al.  v.  Simons,  Tbustee. 

Appeal.— 2\im6  t^  Filing  Transcript, — Under  the  act  of  April  11  tb,  1885 
(Acts  1885|  p.  194,  Elliott's  Supp.,  section  417),  providing  that  the  ap- 
peal bond,  in  cases  governed  thereby,  shall  be  filed  within  ten  daya 
after  the  decision  complained  of  is  made,  and  that  the  transcript  shall 
be  filed  in  the  Supreme  Court  within  thirty  days  after  filing  the  bond, 
forty  days  are  given  within  which  to  perfect  appeals,  and  the  fact  that 
the  appellant  files  his  bond  within  the  ten  days  will  not  limit  the  time 
for  filing  the  transcript. 

From  the  Allen  Circuit  Court. 

A.  ZollarBy  for  appellants. 

W.  J.  Veaey  and  O.  N.  HeatoUy  the  appellee. 

McBride,  J. — The  appellee  moves  to  dismiss  the  appeal  in 
this  case  on  two  grounds  : 

1st.   That  the  appeal  was  not  taken  in  time. 

2d.  That  no  brief  was  filed  within  sixty  days  from  the 
date  of  submission. 

The  position  of  the  appellee  is  that  the  appeal  is  governed 
by  sections  2454  and  2455,  R.  S.  1881,  and  section  417,  El- 
liott's Supplement,  and  the  appeal  bond  having  been  filed 
July  7th,  1890,  while  the  transcript  was  not  filed  in  thid 
court  until  the  7th  day  of  August,  1890,  it  was  filed  one 
day  too  late. 

The  appellant  contends  that  the  appeal  is  not  governed 
by  the  sections  of  the  statute  in  question. 

It  is  not  necessary  for  us  to  consider  this  phase  of  the  con- 
troversy. The  judgment  appealed  from  was  rendered  June 
28th,  1890.  Section  417,  supra,  provides  that  the  appeal 
bond,  in  cases  governed  thereby,  shall  be  filed  ^'  within  ten 
days  after  the  decision  complained  of  is  made,  unless,  for 
good  cause  shown,  the  court  to  which  the  appeal  is  prayed 
shall  direct  such  appeal  to  be  granted  on  the  filing  of  such 
bond  within  one  year  after  such  decision.  *  *  *  The  trans- 
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cript  shall  be  filed  in  the  Supreme  Court  within  thirty  days 
after  filing  the  bond/' 

This  section  is  an  amendment  to  section  2455,  supra,  the 
only  change  being  that  section  2455^  as  originally  enacted, 
required  that  the  transcript  be  filed  within  ten  days  after  fil- 
ing the  bond.  That  section  has  been  several  times  construed 
by  this  court  as  allowing  twenty  days  within  which  to  perfect 
the  appeal.  Yearley  v.  Sharp,  96  Ind.  469  ;  McCurdy  v. 
Love,  97  Ind.  62 ;  Browning  v.  3fcCrackeny  97  Ind.  279 ; 
Miller  v.  Carmichael,  98  Ind.  236. 

Applying  the  same  rule  to  section  417  will  allow  forty  days 
within  which  to  perfect  appeals — ten  days  within  which  to 
file  the  bond  and  thirty  days  thereafter  within  which  to  file 
the  transcript  in  this  court.  The  fact  that  the  appellant  files 
his  bond  within  the  ten  days  will  not  limit  the  time  for  filing 
the  transcript.  The  law  gives  the  same  time  to  both  parties 
to  appeal.  An  administrator  or  executor  is  not  required  to 
file  a  bond,  yet  he  may  take  the  full  forty  days  for  perfecting 
an  appeal,  and  the  opposite  party  is  entitled  to  the  same 
time. 

The  law  is  intended  to  be  equal  in  its  operation,  and  to 
apply  alike  to  the  parties  on  both  sides  of  the  controvei*sy. 
If  the  administrator  or  executor,  who  files  no  bond,  may  per- 
fect his  appeal  at  any  time  within  forty  days  (about  which 
there  seems  to  be  no  doubt),  there  is  no  good  reason  why  the 
opposite  party  should  not  have  the  same  right.  The  appeal 
was  therefore  perfected  in  time. 

The  controversy  is  over  a  report  filed  by  a  trustee — the 
appellants  having  filed  exceptions  to  it.  The  brief  filed  con- 
tains a  statement  of  certain  facts  alleged  to  be  shown  by  the 
report,  together  with  something  by  way  of  argument,  claim- 
ing to  show  an  abuse  of  the  trust  and  mismanagement  of  the 
trust  property. 

While  not  such  an  argument  as  should  be  addressed  to 
the  court  in  a  case  of  so  much  apparent  importance,  it  can  not 
be  said  that  it  is  not  a  brief,  and  at  least  a  partial  compliance 
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with  the  rule.     Illness  of  counsel  is  shown  as  an  excuse  for 
not  filing  a  more  elaborate  brief. 

Motion  to  dismiss  overruled. 

Filed  Oct.  14, 1891. 


No.  15,072. 

Scott  £t  al.  v.  Michael  et  al. 

Deed. — How  Construed. — Exception  in  Favor  of  Qrantu. — Doubtful  Language, 
— Where  the  language  of  a  deed  will  admit  of  two  constructions,  the 
one  less  favorable  to  the  grantor  is  to  be  adopted.  An  exception  in  a 
deed  is  to  be  taken  most  favorable  for  the  grantee.  If  the  language  of 
a  conveyance  is  doubtful,  it  must  be  construed  so  as  to  ascertain,  if 
possible,  the  intention  of  th^  parties. 

Same. —  What  Pastes  Under  it. — In  a  conveyance  of  property,  everything 
essential  to  the  enjoyment  of  the  property  is  to  be  considered,  in  the  ab- 
sence of  language  indicating  a  different  intention  on  the  part  of  the 
grantor,  as  passing  with  it,  either  as  a  parcel  thereof  or  appurtenant 
thereto. 

Same. — MiL  Property, — Conveyance  <^. —  What  it  Indudes, — Maxnienasiet  of 
Dam, — The  conveyance  of  mill  property  carries  witli  it,  whether  the 
word  **  appurtenances''  be  used  or  not,  all  the  incidents  and  privileges 
connected  with  its  use,  and  this  includes  the  right  to  maintain  a  dam, 
so  as  to  produce  a  head,  or  power,  equal  to  that  which  existed  at  the  time 
the  conveyance  was  executed. 

Same.— i2i^A<  to  Maintain  Dam. — Deprivation  of  Right, — Compensation  for 
Lo88, — The  right  to  maintain  a  dam  at  the  height  it  exists  at  the  time  of 
a  conveyance  of  mill  property,  is  of  itself  property,  and  a  part  of  tlie 
thing  sold,  and  the  covenants  of  the  deed  extend  to  and  cover  the  right 
to  maintain  the  dam  at  such  height,  as  an  incident  of  the  estate  and 
necessary  to  its  enjoyment,  and  if  the  grantee  is  deprived  of  such  right 
because  the  grantor  had  not  the  riglit  to  maintain  it  at  the  height  cove- 
nanted, he  is  entitled  to  compensation  for  such  loss. 

Same. — Right  of  Flowage. — Reference  to  Mortgage. — Effect  of. — Wh^re  a  deed 
purported  to  convey  certain  mill  property,  with  all  its  privileges  and 
appurtenances,  and  then  referred  to  a  certain  mortgage  in  which  the 
right  of  flowage  was  gretitly  restricted,  the  provision  in  the  mortgage 
can  not  be  regarded  as  placing  a  limitation  upon  the  rights  and  privi- 
leges granted.    It  would  require  clear  and  explicit  words  of  limitation 
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to  cut  down  the  express  and  implied  grant  of  the  right  of  flowage  as  it 
existed  at  the  date  of  the  execution  of  the  conveyance. 
Same. — Direet  Language  and  Words  <^  BeeUaL — Repugnance  Between, — How 
Oonttrued. — As  between  terms  directly  given  as  the  language  of  the 
grantor,  and  words  incorporated  by  way  of  recital,  from  another  instru* 
ment,  in  case  of  repugnance,  that  which  is  recited  must  be  rejected,  and 
that  which  is  direct  adhered  to,  as  being  most  likely  to  express  the  in- 
tention of  the  parties. 

From  the  Elkhart  Circuit  Court. 

/•  H.  Baker  apd  F.  E.  Baker,  for  appellants. 
H,  C.  Dodge  and  E,  O.  Herr,  for  appellees. 

MiLLEB,  J. — A  complaint  in  two  paragraphs  was  filed  by 
the  appellants  against  the  appellees.  The  first  paragraph 
seeks  to  procure  the  cancellation  of  a  mortgage  given  by  the 
plaintiffs  to  secure  part  of  the  purchase-price  of  a  mill  and 
appurtenanceS;  on  account  of  a  breach  of  warranty  con- 
tained in  the  deed  by  which  the  premises  were  conveyed  to 
the  plaintiffs.  This  deed  is  made  an  exhibit,  and,  omitting 
the  signatures  and  acknowledgment,  is  as  follows : 

''  This  Indenture  Witnesseth :  That  Enos  Michael  and 
Barbara  Michael,  his  wife,  of  Branch  county,  in  the  State  of 
Michigan,  convey  and  warrant  to  John  Anderson  of  Steuben 
county  and  State  of  Indiana,  and  Edward  G.  Scott  of  Branch 
county,  Michigan,  the  interest  of  the  said  John  Anderson  to 
be  the  undivided  one-third,  and  the  interest  of  the  said  Ed- 
ward G.  Scott  to  be  the  undivided  two-thirds  of  the  real  es- 
tate hereinafter  described,  for  the  sura  of  eight  thousand 
dollars,  the  following  real  estate  in  Elkhart  county,  in  the 
State  of  Indiana,  to  wit :  That  which  is  now  known  as  the 
Benton  Centennial  Mills,  on  the  Elkhart  river,  near  the 
town  of  Benton,  together  with  all  privileges,  water-powers, 
flowage  and  appurtenances  of  every  kind  whatsoever  there- 
unto belonging,  as  the  same  is  recorded  in  a  certain  mort- 
gage dated  May  12th,  1877,  executed  by  Joseph  Harris  and 
James  G.  Ackerman  to  Samuel  Stetler,  and  recorded  in 
the  mortgage  record  20,  page  280,  in  the  recorder's  oflSce  of 
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Elkhart  couutv,  ludiauai  as  follows:  ''All  lauds  iu  section 
seven  (7)  and  eight  (8),  in  township  thirty-five  (35)  north,  of 
range  seven  (7)  east,  which  Peter  Darr  owned  in  his  lifetime, 
and  a  small  fraction  of  land  lying  near  the  saw  mill  south 
of  the  river  and  north  of  the  Fort  Wayne  road,  which  com- 
prises all  of  the  land  north  of  the  road  from  the  west  line 
of  said  land  to  a  point  where  the  Fort  Wayne  road  touches 
the  Elkhart  river,  with  the  privilege  of  overflowing  so 
much  of  the  land  necessary  in  which  the  said  Stetlers 
have  any  interest  and  claim ;  also  the  west  half  (J)  of  lot 
numbered  nineteen  (19)  in  Boyd's  addition  to  the  town  of 
Benton,  together  with  the  mills  and  all  the  privileges  and 
easements  thereto  belonging,  subject  to  all  taxes  that  are  and 
may  become  a  lien  and  come  due  after  January,  1880/' 

The  paragraph  avers  that  at  the  time  the  property  was 
sold,  and  deed  executed,  the  dams  and  embankments  for 
storing  the  water  by  which  the  mills  were  propelled  were 
maintained  at  the  height  of  six  feet,  and  that  without  their 
maintenance  at  that  height  the  mills  could  not  be  operated 
with  success  and  profit,  but  were  worthless ;  that  after  the 
execution  of  the  deed  a  suit  was  commenced  against  the 
plaintiffs  and  Anderson,  charging  that  at  and  prior  to  the 
date  of  said  deed  the  dams  and  embankments  were  higher 
by  two  feet  than  the  owners  of  the  mill  had  a  right  to  erect 
and  maintain  them ;  that  the  grantor  in  the  conveyance  to 
them  was  notified  and  defended  the  action;  but  that  a  judg- 
ment for  damages  and  costs  was  rendered  against  the  plain- 
tiff and  Anderson,  and  also  a  decree  for  the  reduction  of  the 
dam  to  the  height  of  three  feet,  and  that  pursuant  to  the 
decree  the  sheriff  of  the  county  has  cut  them  down  to  that 
height.     See  Anderson  v.  Hubble,  9S  Ind.  570. 

The  defendants  successfully  demurred  to  this  paragraph, 
and  the  ruling  of  the  court  is  assigned  as  error. 

The  second  paragraph  of  complaint  alleged  title  in  the 
plaintiff  for  two-thirds  of  the  same  property,  and  a^ked  to 
have  his  title  to  the  same  quieted  and  set  at  rest. 
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The  defendants,  Forney  &  Forney,  who  bad  become  the 
owners  of  the  unpaid  notes  and  mortgage  in  controversy, 
filed  a  cross-complaint  seeking  to  foreclose  their  mortgage. 

A  demurrer  was  overruled  to  the  cross-complaint^  and  this 
ruling  is  assigned  as  error. 

The  appellants  answered  the  cro8s*complaint,pleading  sub- 
stantially the  same  facts  that  had  been  set  up  in  the  first 
paragraph  of  his  complaint,  and  a  demurrer  was  filed  and 
sustained  to  this  pleading. 

No  objection  to  the  suflSciency  of  the  oro8s*com plaint  has 
been  pointed  out,  and  that  assignment  of  error  may  be 
treated  as  having  been  waived. 

The  rulings  of  the  court  in  sustaining  the  demurrers  to  the 
first  paragraph  of  the  amended  complaint  and  to  the  answer 
to  the  cross-complaint  present  the  same  questions,  and  may 
be  discussed  together. 

The  contention  of  the  ap])ellants  is  thar  the  deed  conveyed, 
as  an  incident  to  the  grant,  the  dam  as  it  stood  at  the  date  of 
the  deed,  and  that  the  covenants  in  the  deed  assumed  to  pro- 
tect him  in  the  quiet  enjoyment  of  the  grant. 

The  contention  of  the  appellees,  on  the  other  hand,  is,  that 
the  deed  limits  the  conveyance  and  covenants  for  the  over- 
flow of  land  to  ''  so  much  of  the  land  necessary  in  which  the 
said  Stetlers  have  any  interest  and  claim ;  ^'  and  that,  there- 
fore, the  paragraphs  of  complaint  and  answer  under  consid- 
eration are  bad  for  want  of  an  averment  that  the  lands  over- 
flowed, which  gave  the  right  of  action  on  account  of  which 
the  dam  was  lowered^  were  lands  "  in  which  the  said  Stetlers 
bad  an  interest.'^ 

It  is  well  settled  law  that  when  the  language  of  a  deed 
will  admit  of  two  constructions  the  one  less  favorable  to 
the  grantor  is  to  be  adopted ;  not  that  the  words  are  to  be 
twisted  out  of  their  proper  meanings,  but  that  where,  after 
other  efforts  have  failed  to  show  which  of  the  expressions 
show  the  meaning  of  the  parties,  the  one  most  disadvan- 
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tageous  to  the  person  who  ased  them  is  to  be  adopted.  2 
Dev.  Deeds,  section  848. 

An  exception  in  a  deed  is  to  be  taken  most  favorable  for 
the  grantee ;  and  if  it  be  not  set  down  and  described  with 
certainty,  the  grantee  shall  have  the  benefit  of  the  defect. 
Jackson  V.  Myers,  3  Johns.  388. 

If  the  language  of  a  conveyance  is  doubtfiil,  it  must  be 
construed  so  as  to  ascertain,  if  possible,  the  intention  of  the 
parties  :  '^  In  trying  to  ascertain  that  intention,  it  is  the  duty 
of  a  court  to  assume,  as  nearly  as  possible,  the  position  of 
the  contracting  parties,  and  to  question  the  circumstances  of 
the  transaction  between  them,  and  then  to  read  and  interpret 
the  words  which  they  used  in  the  light  of  those  circum- 
stances."    TrueU  v.  Adams,  66  Cal.  218. 

In  conveyances  of  property  everything  essential  to  the  en- 
joyment of  the  property  granted  is  to  be  considered,  in  the 
absence  of  language  indicating  a  different  intention  on  the 
part  of  the  grantor,  as  passing  with  it,  either  as  a  parcel 
thereof  or  appurtenant  thereto.  Sparks  v.  Hess,  16  Cal.  186. 

The  conveyance  of  mill  property  carries  with  it  all  the 
incidents  and  privileges  connected  with  its  use,  and  this  in- 
cludes the  right  to  maintain  a  dam,  so  as  to  produce  a  head 
or  power  equal  to  that  which  existed  at  the  time  theconvey* 
ance  was  executed.  Lammott  v.  Ewers,  106  Ind.  310;  Scoit 
V.  Stetler,  128  Ind.  385. 

The  right  to  maintain  a  dam  at  the  height  it  exists  at  the 
time  of  a  conveyance  of  mill  property,  is  of  itself  property, 
and  a  part  of  the  thing  sold,  and  the  covenants  of  the  deed 
extend  to  and  cover  the  right  to  maintain  the  dam  at  such 
height,  as  an  incident  of  the  estate  and  necessary  to  its  en- 
joyment, and,  if  the  grantee  is  deprived  of  such  right  be- 
cause the  grantor  had  not  the  right  to  maintain  it  at  the 
height  covenanted,  he  is  entitled  to  compensation  for  such 
loss.  Soheible  v.  Slagle,  89  Ind.  323 ;  Adams  v.  Conover,  87 
N.  Y.  422 ;  Bowling  v.  Burton,  101  N.  C.  176 ;  StricMer  v. 
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Todd,  10  Serg.  &  Rawle,  63 ;    Maddox  v.  Goddard,  15  Me. 
218  (33  Am.  Dec.  604);  Augell  Watercourses,  section  153a. 

The  word  ''  appurtenances  '^  need  not  be  used  in  a  con- 
veyance of  mill  property,  for  without  added  words  the  deed 
of  the  mill,  however  described,  will  include  the  site,  dam, 
water  privileges  and  all  other  things  essential  to  the  benefi- 
cial enjoyment  of  the  mills  as  an  incident  of  the  grant.  2 
Dev.  Deeds,  section  863;  Angell  Watercourses,  supra;  Ta- 
bor V.  Bradley,  18  N.  Y.  109 ;  United  States  v.  Appleton,  1 
Sum.  492. 

The  deed  under  consideration  is  inartistically  drawn,  and 
the  confusion,  apparent  from  a  mere  reading  of  the  instru- 
mebt,  probably  arises  from  the  attempt  of  the  draughtsman 
to  incorporate  the  description  of  the  premises  contained  in  a 
mortgage.  At  first  the  deed  purports  to  convey  by  words 
of  general  description  what  is  known  as  the  "  Benton  Cen- 
tennial Mills/'  with  all  its  privileges  and  appurtenances  of 
every  kind ;  and  then  for  a  further  description  refers  to  the 
mortgage,  in  which  the  supposed  limitation  of  the  right  of 
flowage  to  the  Stetler  land  is  contained.  The  concluding 
clause  again  contains  words  amply  sufficient  to  convey  all 
the  mills,  privileges  and  easements,  either  on  the  lot  in  the 
town,  or  the  whole  property  described  in  the  deed. 

The  proper  construction  to  be  put  upon  the  instrument  is 
not  free  from  difficulty,  but  we  have  arrived  at  the  conclu- 
sion that,  taking  the  deed  as  a  whole,  it  was  not  intended  to 
and  does  not  limit  the  right  of  flowage  to  the  lands  on  which 
the  Stetlers  had  an  interest.  The  words  purport,  on  their 
face,  to  be  a  grant,  and  not  a  limitation,  and  it  is  only  by 
the  doctrine  of  exclusion  that  they  can  be  so  construed.  In 
the  face  of  the  full  and  repeated  words  granting  not  only 
the  mills,  but  the  easements  and  appurtenances,  we  can  not 
believe  that  the  parties  intended  by  the  use  of  these  words, 
apparently  copied  from  the  mortgages,  to  put  a  limitation 
upon  the  right  and  privileges  granted. 
'  The  maintenance  of  the  dam  at  the  full  height  of  six  feet, 


266  SUPREME  COURT  OF  INDIANA, 

Scott  d  oL  V.  Michael  ei  oL 

according  to  the  allegations  of  the  pleadings,  ^as  absolutely 
essential  to  the  beneficial  enjoyment  of  the  mills  ;  it  was  a 
part,  and  an  important  part,  of  the  property  which  he  pur- 
chased, and  entered  largely  into  its  value.  It  must  have  ap- 
peared to  the  purchaser  at  the  time  he  bought  the  property 
that  his  grantor  had  the  right  of  fiowage  to  the  extent  and  in 
the  measure  then  existing,  and  necessary  to  carry  on  the  busi- 
ness for  which  the  mill  •had  been  erected,  and  was  used. 
Under  these  circumstances  it  seems  to  us  that  it  would  require 
clear  and  explicit  words  of  limitation  to  cut  down  the  ex- 
press and  implied  grant  of  the  right  of  flowage  as  it  then  ex- 
isted. 

This  instrument  may,  we  think,  be  viewed  from  another 
standpoint;  that  is,  after  granting  the  mills  and  appurten- 
ances, by  terms  of  general  description,  reference  is  made  to 
the  mortgage  for  a  further  description,  the  description  from 
the  mortgage  purports  to  be  set  out  in  hcec  verba  ;  no  words  or 
marks  are  used  to  indicate  just  where  the  parts  copied  from  the 
mortgage  terminate ;  but  we  may  infer  that  it  includes  all 
that  part  of  the  instrument  that  is  descriptive  of  the  prem- 
ises conveyed,  and  ends  with  the  word  **  Benton  ;''  and  that 
the  clause  ^'  together  with  the  mills,  and  all  privileges  and 
easements  thereunto  belonging,  subject  to  all  taxes  that  are 
or  may  become  a  lien,  and  come  due  after  January,  1890." 
are  words  of  grant,  applying  not  merely  to  the  town  lot,  but 
to  the  whole  premises  conveyed.  This  view  is  strengthened 
by  the  fact  that  the  language  used  is  in  entire  harmony  with 
that  portion  of  the  instrument  that  immediately  precedes  the 
reference  to  the  mortgage. 

As  between  terms  directly  given  as  the  language  of  the 
grantor,  and  words  incorporated  by  way  of  recital,  from  an- 
other instrument,  we  must,  in  case  of  repugnance,  reject 
that  which  is  recited, and  adhere  to  that  which  is  direct,  as 
being  most  likely  to  express  the  intention  of  the  parties, 
just  as  the  written  portion  of  a  deed,  or  other  contract,  will 
prevail  over  that  which  is  printed ;  the  presumption  being 
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that  the  draaghtsnian,  in  copying  the  description,  improp- 
erly included  terms  and  conditions  applicable  only  to  the 
mortgage.  We  are  of  the  opinion  that  the  court  erred  in 
sustaining  the  demurrer  to  the  first  paragraph  of  the  amended 
complaint,  and  to  the  answer  to  the  cross-complaint. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
<seedings  in  accordance  with  this  opinion. 

Filed  Oct.  6, 1891. 
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VfiLL, — Ooruirwtion. — Nature  of  Estate. — Where  real  estate  is  devised  to 
one,  coupled  with  a  devise  over,  in  case  of  his  death  without  issue,  and 
the  primary  devisee  survives  the  testator,  he  takes  an  absolute  fee,  the 
words  referring  to  a  death  meaning  a  death  in  the  lifetime  of  the  tes- 
tator. 

Prom  the  Harrison  Circuit  Court. 

O.  W.  Denboj  N.  R.  Peckinpaugh  and  H.  C.  Hays,  for 
appellants. 

IF.  Cook,  W.  Ridley,  W.  K  Tracewell  and  12.  /.  Trace- 
v)ellj  for  appellee. 

Coffey,  C.  J. — ^This  was  an  action  brought  by  the  appel- 
lants against  the  appellee  in  the  Harrison  Circuit  Court  for  the 
partition  of  the  land  described  in  the  complaint,  and  to  quiet 
title  to  such  land  as  against  any  claim  thereto  by  the  appel- 
lee. The  material  fitcts  in  the  case,  as  set  forth  in  the  com- 
plaint, and  admitted  by  the  demurrer  thereto,  are  that  Eli 
Wright,  in  the  year  1873,  executed  his  last  will  and  testa- 
ment, by  which  he  made  disposition  of  all  his  property  both 
real  and  personal.     He  died  in  April,  1874,  and  his  will  was 

admitted  to  probate  in  May  thereafter.    By  the  second  clause 
Vol.  129.— 17 
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ID  his  will  he  devised  to  his  oldest  sod,  William  M.,  certain 
property  to  be  taken  as  his  full  share  of  the  estate. 

The  third  clause  makes  a  like  devise  to  his  next  oldest 
son,  James  H.  Wright. 

The  fifth  clause  provides  that  the  testator's  five  unmarried 
children^  namely,  Emma  J.,  Bildy  R.,  Addy,  Samuel  and 
Peter  S.,  shall  reside  together  on  the  home  farm  until  Peter 
shall  arrive  at  the  age  of  twenty-one  years. 

The  sixth  clause  provides  for  the  sale  of  the  personal 
property  remaining  on  hand  at  the  time  Peter  arrives  at  the 
age  of  twenty-one,  and  for  a  distribution  of  the  proceeds. 

The  seventh  and  eighth  clauses  are  as  follows : 

'^  Item  Seventh.  It  is  my  will  that  all  my  real  estate  re- 
maining, not  devised  to  my  son  James  H.,  be  equally  di- 
vided, in  value,  between  my  children,  Emma  J.,  Rildy  R., 
Addy,  Samuel  and  Peter  S.,  said  division  to  be  made  by  my 
executors,  if  living,  or  if  not  living,  the  survivors,  or  by 
my  administrator  with  the  will  annexed,  as  the  case  may  be, 
with  the  assistance  of  one  or  two  discreet  persons,  C9mpe- 
tent  to  make  such  partition ;  the  preference  of  the  home- 
stead to  be  given  to  my  son  Samuel. 

"  Item  Eight.  It  is  my  will,  and  I  hereby  direct,  that  in 
case  of  the  death  of  either  of  my  children,  except  William 
M.,  and  they  leave  no  children,  the  property  bequeathed  to 
them  by  this  my  last  will  and  testament  be  divided  between 
my  children,  except  William  M.,  and  division  made  in  ac- 
cordance with  my  desire  in  this  will  by  my  executors." 

All  the  persons  named  in  the  will  survived  the  testator* 
The  land  was  divided  by  the  executors  pursuant  to  the  terms 
of  the  will,  and  to  perfect  the  partition  the  devisees  exe- 
cuted deeds  to  each  other.  Rildy  R.  married  the  appellee, 
David  Charley,  and  died  intestate  in  the  year  1888,  without 
child  or  children.  The  appellants  claim  the  land  set  off  to 
her  under  the  provisions  of  clauses  seven  and  eight  of  the 
will  of  Eli  Wright,  while  the  appellee  claims  as  the  surviv- 
ing husband  and  only  heir  of  Rildy  R.,  deceased. 
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The  respective  claims  of  the  parties,  depend  upon  the  con- 
struction of  these  clauses  in  the  will  of  Eli  Wright ;  the 
appellants  contending  that  the  devisees  therein  named  took 
a  defeasible  fee,  while  the  appellee  contends  that  they  each 
took  a  fee  absolute. 

It  is  the  well-settled  doctrine  that  the  courts  of  this 
country  will  so  construe  a  will,  when  not  inconsistent  with 
the  intention  of  the  testator,  as  to  prevent  the  title  to  real 
estate  from  remaining  contingent ;  and,  unless  there  are  plain 
indications  of  a  contrary  intent,  will  consider  the  entire  title 
as  vested  in  those  claiming  under  the  will,  rather  than  in 
abeyance.  WilU  v.  Wills  (Ky.),  3  S.  W.  Rep.  900;  Heilman 
V.  Heilman,  ante^  p.  59. 

In  accord  with  this  rule,  it  is  said  by  Mr.  Jarman  to  be  an 
established  rule  that  where  a  bequest  is  simply  to  one  per- 
son, and,  in  case  of  his  death,  to  another,  the  primary  de- 
visee, surviving  the  testator,  takes  absolutely.  This  rule 
applies  to  both  personal  and  real  estate,  and  the  authorities 
in  this  country  uniformly  sustain  the  construction  that,  in  a 
devise  or  bequest  aimpliciter  to  one  person^  and,  in  case  of 
his  death,  to  another,  the  words  refer  to  .a  death  in  the  life- 
time of  the  testator.  2  Jarman  Wills,  752.  This  rule  is 
fully  sustained  by  the  authorities.  Moore  v.  Lyons,  25  Weud. 
119;  Kdly  v.  Kelly,  61  N.  Y.  47;  Briggs  v.  Shaw,  9  Al- 
len, 516;  Whitney  v.  Whitney,  45  N.  H.  311;  Vanderzee  v. 
Haswea  (N.  Y.),  8  N.  E.  Rep.  247 ;  Reams  v.  Spann,  26  S. 
C.  561;  Wills  v.  Wills,  supra;  Hoover  v.  Hoover,  116  Ind. 
498 ;  Harris  v.  Carpenter,  109  Ind.  540. 

So,  too,  another  well  established  rule  is  that  where  real 
estate  is  devised  in  terms  denoting  an  intention  that  the 
primary  devisee  shall  take  a  fee  on  the  death  of  the  testa- 
tor, coupled  with  a  devise  over,  in  case  of  his  death  without 
issue,  the  words  refer  to  a  death  without  issue  during  the 
lifetime  of  the  testator,  and  that  the  primary  devisee,  sur- 
viving the  testator,  takes  an  absolute  estate  in  fee  simple. 
Clayton  v.  Lowe^  5  B.  &  A.  636 ;  Oee  v.  Mayor,  etc.,  17  A. 
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&  E.  (N.  S.)  735 ;  Woodburne  v.  Woodbutme,  19  L.  J.  (N. 
S.)  Oh.  88 ;  Doe  v.  Sparrow,  13  East,  359 ;  Quackenbos  v. 
Kingsland,  102  N.  Y.  128;  Livingston  v.  Greene,  52  N.  Y. 
118;  Embury  v.  Shddon,  68  N.  Y.  227;  MicUey's  Appeal, 
92  Pa.  St.  514;  Heilman  v.  Heilman,  supra. 

There  is  notluDg  iu  the  will  before  us  indicating  that  it 
was  not  the  intention  of  the  testator  that  the  devisees  therein 
named  should  not  take  a  fee  in  the  lands  devised  to  them 
immediately  upon  his  death;  and  guided  by  these  well 
established  rules  of  construction  we  are  of  the  opinion  that 
the  words  referring  to  the  death  of  any  of  the  devisees  re- 
late to  a  death  occurring  before  the  death  of  the  testator. 

Such  being  the  case,  the  court  did  not  err  in  sustaining  a 
demurrer  to  the  complaint  in  this  cause. 

Judgment  affirmed. 

Filed  Oct.  14,1891. 
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No.  14,998. 

Nall,  Administratrix,  v.  The  Louisville,  New  Al- 
bany AND  Chicago  Railway  Company. 

Master  and  Sebvant. — FellowServanU. — Whether  in  a  given  case  one  is 
acting  as  the  representative  of  the  master,  or  merely  as  a  co-employee 
with  others  employed  by  the  same  master,  depends  upon  the  character 
of  the  duties  imposed  upon  him  and  which  he  is  performing  at  the 
time,  and  not  upon  his  rank  or  title. 

Same. —  Who  are  Fellow-Servanta. — Where  an  employee  of  a  railroad  com- 
pany, intrusted  with  the  duty  of  saving  a  bridge  whose  destruction  is 
threatened  by  a  freshet,  in  pursuance  of  the  authority  conferred  upon 
him,  calls  out  the  employees  from  the  various  departments  of  the  rail- 
road company's  service  to  unite  in  saving  the  bridge,  chooses  the  place 
where  they  should  work,  and  directs  what  appliances  they  should  use, 
he  is  not  a  fellow-servant  with  those  under  his  control. 

Same  — Duty  of  Master. — The  master's  duty  to  his  employees  to  provide 
safe  places  for  them  to  work  is  a  continuing  one,  and  requires  him  to 
use  ordinary  care  to  keep  them  safe,  and  if  they  become  unsafe  through 
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his  neglect,  or  are  made  unsafe  through  his  act,  he  must  answer  in  dam- 
ages to  a  servant  who  is  injured  therebj,  who  is  himself  free  from  con- 
tributory negligence. 
Same. — Assumption  of  Bisk  of  Employment. — Where  the  master  orders  a 
servant  to  do  something  which  involves  encountering  a  risk  not  con- 
templated in  his  employment,  although  the  risk  is  equally  open  to  the 
observation  of  both,  it  does  not  necessarily  follow  that  the  servant 
either  assumes  the  increased  risk,  or  is  negligent  in  obeying  the  order. 
If  the  apparent  danger  is  such  that  a  man  of  ordinary  prudence  would 
not  take  the  risk,  the  servant  acts  at  his  peril;  but  unless  the  apparent 
danger  is  such  as  to  deter  a  man  of  ordinary  prudence  from  encounter- 
ing it,  the  servant  will  not  be  compelled  to  abandon  the  service,  or  as- 
sume all  additional  risk,  but  may  obey  the  order,  using  care  in  propor- 
tion to  the  risk  apparently  assumed. 

From  the  Orange  Circuit  Court. 

S,  B,  Vayles,  for  appellant. 

JS.  O.  Field,  (7.  C.  Mataon,  W.  8.  Kinnan,  D.  M.  Ahpaugh 
and  /.  C  LawleVy  for  appellee. 

McBbibe,  J. — The  appellant  is  the  widow  and  adminis- 
tratrix of  one  Waldo  Nail,  who  was  killed  while  in  the  ser- 
vice of  the  appellee. 

She  brings  this  suit  to  recover  damages  for  his  death,  which 
she  charges  was  caused  by  the  actionable  negligence  of  the 
appellee. 

The  deceased  was  a  track-hand,  or  section-hand,  who  had 
been  employed  in  railroad  work  only  about  two  weeks  when 
he  was  killed.  A  heavy  freshet  in  Salt  creek,  Lawrence 
county,  caused  a  large  accumulation  of  drift-wood  and  other 
debris  against  one  of  appellee's  bridges  which  spanned  said 
creek,  and  endangered  its  safety  to  such  an  extent  that  it 
was  deemed  necessary  to  call  out  an  extraordinary  force  of 
men  on  Sunday  to  save  the  bridge  from  destruction.  The 
complaint  alleges,  in  substance,  that  the  appellee  intrusted 

to  one Helms  the  sole  and  absolute  supervision  over 

and  direction  of  the  task  of  saving  said  bridge,  and  that, 
acting  under  the  authority  thus  conferred,  he  called  upon 
aod  required  a  large  number  of  employees,  belonging  to 
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various  departments  of  appellee's  service,  to  assist  in  said 
work,  he  alone  directing  and  commanding  how  such  work 
should  be  done  and  who  should  do  it. 

In  addition  to  the  averments  of  the  complaint  descriptive 
of  the  duties  thus  devolved  upon  Helms,  and  of  the  authority 
with  which  he  was  invested  by  the  appellee,  he  is  designated 
in  the  complaint  as  '^  agent  and  chief  foreman  of  defendant/* 
*^  defendant's  agent  and  chief,"  etc. 

It  is  also  averred  that  the  appellee  is  a  corporation,  with 
its  principal  offices  and  officers  all  beyond  this  State.  Among 
the  employees  thus  called  out  was  the  decedent,  and  it  is 
alleged  that  he  was  killed  while  engaged  in  the  prosecution 
of  said  work. 

The  facts  relating  to  his  death  are  stated  in  the  complaint 
as  follows : 

'^  That  said  Nail,  from  lack  of  experience,  and  from  the 
fact  that  said  peril  and  danger  were  not  apparent  to  him,  was 
not  apprised  of  the  imminence  of  such  peril  and  danger,  all 
of  which  defendant  was  fully  cognizant  when  said  Nail  was 
required  to  work  at  said  drifl-wood,  logs  and  debris.  De- 
fendant, well  knowing  the  perils  and  dangers  incident  to  said 
work  of  removing  said  drift-wood,  logs  and  debriSy  through 
and  by  its  agent  and  chief  aforesaid,  charged,  as  above  stated^ 
with  the  accomplishment  and  prosecution  of  said  work, 
wantonly  and  negligently  required  said  Nail  to  go  down  off 
the  railroad  track  into  said  stream,  among  said  drift-wood, 
and  engage  with  said  other  men  so  gathered  together  by  said 
Helms  (agent  and  chief),  and  while  said  work  was  in  pro- 
gress, under  the  supervision  of  said  defendant's  above-named 
agent  and  chief,  charged  by  defendant  as  stated,  the  said 
Helms,  as  such  representative  of  tjie  defendant,  carelessly 
and  wantonly  commanded  and  caused  one  of  the  locomotive 
engines  of  defendant  to  be  suddenly  started  up  and  acceler- 
ated in  speed,  while  plaintiff,  decedent,  was  yet  down  among 
such  drift-wood,  and  ropes  thereunto  attached,  and  in  great 
peril  of  being  struck  by  said  ropes  and  appliances  attached 
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to  said  engine  in  said  work  of  removing  said  drift-wood, 
logs  and  debris,  and  where  he  had  been  commanded  to  go  as 
stated^  and  thereby  one  of  such  ropes  was  by  said  engine  sud- 
denly, carelessly  and  recklessly  pulled^  jerked  and  slipped 
from  its  place  with  great  violence,  and  struck  said  plaintiff, 
decedent,  and  killed  him  instantly,  all  without  fault  and 
without  any  neglect  on  the  part  of  plaintiff  ^s  decedent.'' 

A  demurrer  was  sustained  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  error  assigned  on  this  ruling  presents  the  only 
question  in  the  case. 

Counsel  for  appellee  state  the  grounds  of  objection  to  the 
complaint  as  follows : 

'* First  That  the  proximate  cause  of  the  death  of  the  de- 
cedent was  the  negligence  of  the  engineer  and  foreman  in 
suddenly  starting  the  engine,  and  that  the  engineer  and 
foreman  and  decedent  being  co-employees,  there  can  be  no 
recovery. 

*^8econd.  If  it  be  held  that  the  proximate  cause  of  dece- 
dent's death  was  the  dangerous  place  at  which  he  was  di- 
rected to  perform  the  service,  then  the  risk  and  hazard  of 
performing  the  service  at  the  place  was  obvious  to  the  dece- 
dent, and  that  in  entering  upon  the  performance  of  such 
work  at  such  place  he  assumed  all  the  risks  incident  thereto." 

The  sufficiency  of  the  complaint  in  this  case  depends  upon 
the  statv^  of  the  foreman,  Helms.  From  the  averments  of  the 
complaint,  in  what  relation  did  he  stand  to  the  decedent  and 
to  the  appellee?  If  he  was  merely  a  fellow-servant  with 
appellee,  it  is  clear  that,  under  well  established  rules,  the 
complaint  did  not  state  a  good  cause  of  action. 

Counsel  for  appellant  inveighs  bitterly  against  the  rule 
which  exempts  a  master  from  liability  for  an  injury  suffered 
by  an  employee  because  of  the  negligence  of  a  fellow-servant. 
So  far  as  the  rule  is  concerned,  there  is  substantial  unanimity 
among  the  courts  of  this  country.  It  is  uniformly  regarded, 
within  proper  limits,  as  just,  and  in  this  opinion  we  heartily 


264  SUPREME  COURT  OP  INDIANA, 

Nalli  Adminifltratriz, «.  The  Louisville,  New  Albany  and  Chicago  B'y  Ck>. 

concur.  While  this  is  true,  when  it  comes  to  the  practical  ap- 
plication of  the  rule  the  widest  diversity  of  opinion  is  found 
to  exist  as  to  who  are  and  who  are  not  to  be  considered  as 
fellow-servants.  We  are  of  the  opinion  that  in  some  of  the 
decided  cases  the  courts  have  gone  to  an  unwari*anted  ex- 
treme. While  the  errors  thus  committed  may  be  to  some 
extent  corrected  and  the  application  of  the  rule  limited,  the 
rule  itself  is  too  firmly  embedded  in  our  jurisprudence  to 
be  dislodged,  except  by  legislation.  It  is  not  the  province 
of  the  courts  to  declare  the  law  as  they  think  it  ought  to  be, 
but  as  it  is. 

Was  the  foreman,  Helms,  a  fellow-servant  of  the  decedent 
in  such  sense  as  to  exempt  the  appellee  from  liability  for  his 
negligence  ? 

This  must  be  determined,  not  from  the  title  given  him,  or 
from  his  rank  in  appellant's  service,  but  from  the  character 
of  the  duties  imposed  upon  him,  and  which  he  was  perform- 
ing when  decedent  was  killed. 

Bestowing  upon  him  titles,  or  styling  him  in  the  complaint 
"  agent/'  or  "  chief,*'  or  "  representative  of  defendant,"  casts 
no  light  upon  the  matter.  The  law  imposes  certain  duties 
upon  a  master,  the  performance  of  which  he  can  not  dele* 
gate  to  an  agent  so  that  he  can  escape  responsibility.  Whether 
the  master  assumes  to  discharge  these  duties  in  person,  or 
intrusts  them  to  another,  he  is  in  either  case  regarded  as  the 
actor. 

The  agent  to  whom  he  intrusts  such  duty,  regardless  of 
his  rank,  acts  as  the  master,  and  in  his  place.  Indiana  Car 
Co,  V.  Parker y  100  Ind.  181,  and  authorities  cited;  Atlas 
Engine  Works  v.  Randall,  100  Ind.  293 ;  Capper  v.  Louis- 
mile,  etc.,  R.  W,  Co,,  103  Ind.  305,  and  many  other  cases 
that  might  be  cited. 

Among  the  duties  thus  resting  upon  the  master  is  that  of 
using  ordinary  care  to  provide  for  his  employees  a  safe  place 
in  which  to  work,  and  safe  appliances  with  which  to  do  the 
work  required  of  them.     Also  to  use  ordinary  care  in  the 
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selection  of  his  employees,  and  to  neither  knowingly  employ 
nor  retain  in  his  service  any  whose  habits,  or  lack  of  capacity 
or  skill,  will  materially  enhance  the  dangers  of  the  service. 
A  servant  who  is  himself  free  from  contributory  negligence 
may  recover  damages  of  his  master  for  any  injury  sustained 
by  him  by  reason  of  the  master's  failure  to  properly  acquit 
himself  of  any  of  these  duties.  When  a  master  intrusts  to 
a  subordinate  the  duty  of  furnishing  places  and  appliances 
for  work,  or  the  selection  of  employees,  the  negligence  of 
such  subordinate  in  relation  thereto  is  his  negligence,  and  he 
must  respond. 

Thus  far  the  rule  is  not  only  well  settled  in  this  State,  but 
there  is  general  and  substantial  unanimity  among  the  author- 
ities everywhere.  Outside  of  the  limits  thus  indicated,  the 
authorities  are  in  irreconcilable  conflict,  and  display  the 
widest  diversity  of  opinion.  Thus,  in  one  jurisdiction  it  is 
held  that  a  section  foreman  on  a  railroad  represents  the 
master,  and  is  not  a  fellow-servant  with  those  under  his 
control;  while  in  others  the  opposite  extreme  is  reached,  and 
it  is  held  that,  in  the  case  of  corporations,  all  are  fellow- 
servants,  within  the  meaning  of  the  rule,  who  are  engaged  in 
the  common  enterprise  of  carrying  on  the  business  of  that 
corporation,  regardless  of  their  rank,  from  the  humblest  em- 
ployee engaged  in  the  most  menial  service  to  the  general 
manager,  or  the  president,  except  only  when  they  are  acting 
in  discharge  of  the  master's  duty,  in  supplying  a  place  to 
work,  or  appliances  with  which  the  work  is  to  be  done,  and 
in  the  selection  of  employees. 

In  the  case  of  Columbus,  etc.,  R.  W.  Co.  v.  Arnoldy  31  Ind. 
174  (p.  184),  the  court  not  only  carried  the  rule  to  the  latter 
extreme,  but  far  beyond,  and  used  the  following  language  : 
"The  board  of  directors  of  a  railroad  company  are  its  imme- 
diate representatives,  and  occupy  the  relation  of  master  to  the 
various  employees  engaged  in  operating  the  road  and  superin- 
tending and  performing  the  business  of  the  company  in  its 
various  departments.     When  an  injury  results  to  a  passen- 
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ger  on  a  train^  or  to  a  stranger^  from  the  negligence  or  care- 
lessness of  an  employee  in  the  discharge  of  the  duties  de- 
volving upon  him,  the  principle  of  respondeat  superior  ap- 
plies, and  the  company  is  responsible  i u  damages ;  but  this 
principle  does  not  apply  as  between  the  company  and  its 
employees,  and  in  such  cases  the  company  can  only  be  held 
responsible  to  the  employee  where  the  injury  is  caused  by 
the  negligence  or  failure  of  the  board  of  directors  to  perform 
some  duty  devolved  upon  them  by  express  contract  with  the 
employee,  or  which  is  implied  from  the  duties  devolving 
upon  them  in  their  relation  of  master  to  the  employee.''  In 
that  case  the  negligence  complained  of  was  that  of  a  master 
mechanic  in  charge  of  repair  shops,  and  charged  with  the 
duty  of  keeping  locomotives  and  other  machinery  in  repair, 
who  had  negligently  allowed  a  locomotive  to  get  out  of  re- 
pair, and  to  be  used  in  that  condition,  whereby  the  fireman, 
who  was  employed  thereon,  and  who  was  himself  without 
fault,  was  killed. 

It  was  held  that  the  corporation  was  not  liable,  on  the 
ground  that  the  negligence  was  that  of  a  co-employee,  for 
which  the  master  was  not  liable. 

As  all  of  the  courts,  expressing  such  divergent  views,  as« 
sume  to  declare  the  common  law,  it  is,  of  course,  apparent 
that  some  of  them  have  wrongly  interpreted  and  applied 
the  law. 

The  rule  as  laid  down  in  Columbus,  etc.,  R.  W.  Co,  v. 
Arnold,  supra^  has  been  greatly  modified  in  Indiana  Gar  Co. 
V.  Parker,  supra,  Atlas  Engine  Works  v.  Randall,  supra,  and 
in  many  other  cases  since  decided,  in  so  far  as  relates  to  the 
duty  of  the  master  to  provide  safe  places  and  appliances  for 
work,  and  his  duty  in  selecting  and  in  retaining  servants  in 
his  service. 

The  recent  case  of  Taylor  v.  Evansville,  etc.,  R.  R.  Co., 
121  Ind.  124,  may  be  said  to  mark  another  and  very  im- 
portant modification  of  the  doctrine  of  Golumbv^,  etc.,  R. 
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W,  Co.  v.  Arnold,  supra.  In  the  opinion  in  that  case  the 
following  language  is  used  : 

'*  Our  judgment  is  that,  at  the  time  the  appellant  was  in- 
jured^ Torrence,  the  master  mechanic^  was  jierforming  the 
master's  duty,  and  not  merely  the  duty  of  a  fellow-servant. 
He  was  in  control  of  the  shop  where  the  appellant  was 
working ;  he  was  the  only  representative  of  the  master  at 
that  place ;  men,  machinery  and  work  were  under  his  con- 
trol. He  gave  the  orders  which  it  was  the  duty  of  those 
under  him  to  obey,  and  he  alone  could  give  orders  as  the 
master's  representative.  He  gave  the  specific  order  under 
which  the  appellant  acted.  He  did  not  join  the  appellant 
as  a  fellow-servant  in  doing  the  work,  but  he  commanded  it  to 
be  done.  He  was  in  the  position  of  one  exercising  au- 
thority, and  not  in  that  of  one  engaged  in  common  with 
another  in  the  same  line  of  service.  *  *  *  It  is  not 
easy  to  conceive  how  it  can  be  justly  asserted  that  one  who 
commands  an  act  to  be  done,  and  who  possesses  the  authority 
to  command  and  enforce  obedience  from  all  servants  em- 
ployed in  a  distinct  department  by  virtue  of  the  power  del- 
egated to  him  by  the  master,  is  no  more  than  a  fellow-serv- 
ant, for  in  the  absence  of  the  master,  the  command,  if 
entitled  to  obedience,  must  be  that  of  the  master  conveyed 
through  the  medium  of  an  agent.  Nor  can  it  be  held,  with- 
out infringing  the  principles  of  natural  justice,  that  if  he 
who  is  authorized  to  give  the  command  makes  its  execution 
unsafe,  the  employee,  whose  duty  it  is  to  obey,  has  no  rem- 
edy for  an  injury  received  while  doing  what  he  was  com- 
manded to  do." 

This  is  decisive  of  the  case  at  bar.  Applying  this  doc- 
trine to  the  case  before  us,  it  is  clear  that  the  parties  were 
not  fellow-servants.  To  Helms  was  delegated  absolute  au- 
thority and  control  over  the  undertaking  then  in  hand.  He 
was  authorized  by  the  master  to  command  the  presence  of 
the  decedent,  as  of  all  the  others  engaged  in  the  work,  and 
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to  command  where  they  should  work  and  what  they  should 
do.  He  had  all  power  which  the  master  had  to  exact  obe- 
dience to  his  commands. 

The  complaint  alleges  that  while  the  decedent  was  in  a 
certain  place^  doing  a  certain  thing  in  obedience  to  the  ex- 
press order  of  Helms,  the  latter  carelessly  and  wantonly 
commands  another  employee  to  start  the  locomotive  en- 
gine in  such  way  as  to  cause  his  death.  Having  required 
decedent  to  do  a  certain  thing,  while  that  thing  is  being 
done  he  carelessly,  by  another  command,  puts  him  in  mortal 
peril  and  causes  his  death.  If  Taylor  v.  Evansville,  etc,,  R. 
R.  Co.f  supra,  is  well  decided  there  is  no  room  for  contro- 
versy over  the  sufficiency  of  the  facts  pleaded  in  this  case.  Of 
course,  the  question  here  is  on  the  pleading  alone,  the  de* 
murrer  to  the  complaint  admitting  such  facts  as  are  well 
pleaded.  The  complaint  is  far  from  being  a  model  pleading, 
but  it  states  facts  sufficient  to  constitute  a  cause  of  action,, 
and  the  circuit  court  erred  in  sustaining  the  demurrer  to  it. 
It  should  be  said,  however,  in  justice  to  the  court  below, 
that  the  case  of  Taylor  v.  Evansville,  etc.,  R,  R.  Co.,  supra, 
was  not  decided  until  after  this  case  was  decided  in  that 
court,  and  that  his  ruling  was  doubtless  based  upon  what 
then  seemed  to  be  the  weight  of  authority  in  this  State. 

Judgment  reversed,  with  costs,  with  direction  to  the  Orange 
Circuit  Court  to  proceed  in  accordance  with  this  opinion. 

Filed  June  19,  1891. 

On  Petition  for  a  Rehearing. 

McBride,  J. — The  appellee  asks  a  rehearing  upon  the 

following  grounds : 

*'  1st.  Because  the  complaint  shows  that  the  act  which 
caused  decedent's  death  was  the  act  of  a  co-employee. 

"2d.  Because  the  dangers  incident  to  the  work  which 
decedent  was  performing,  were  open  and  apparent  to  him, 
and  he  assumed  the  risk.*' 

It  is  insisted  thajb  the  court,  in  the  original  opinion,  has 
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failed  to  discriminate  ^'  between  those  duties  which  Helm 
performed  as  the  act  of  the  master,  and  those  which  he  neg- 
ligently performed  as  a  servant.'' 

As  said  in  the  original  opinion,  whether  in  a  given  ease 
one  is  acting  as  the  representative  of  the  master,  or  merely 
as  a  co-employee  with  others  employed  by  the  same  master, 
depends  upon  the  character  of  the  duties  imposed  upon  him 
and  which  he  is  performing  at  the  time,  and  not  upon  his 
rank  or  title. 

One  occupying  a  subordinate  position  may  be  authorized 
or  required  by  the  master  to  perform  certain  duties  for  which 
the  master  can  not  escape  responsibility  by  delegating  his 
authority,  while  one  occupying  the  highest  and  most  re- 
sponsible position  may,  in  a  given  case,  be  a  mere  co-em- 
ployee. 

Ordinarily  the  duties  pertaining  to  a  given  employment 
are  clearly  defined.  When  one  speaks  of  employment  as  a 
section-hand,  a  brakeman,  or  an  engineer  on  a  railroad,  or 
as  a  farm-hand,  or  as  a  puddler  in  an  iron  furnace,  or  a 
moulder  in  a  foundry,  the  general  character  of  the  duties  such 
employee  will  be  required  to  perform  are  at  once  understood 
by  those  initiated  into  the  mysteries  of  the  particular  call- 
ing. As  a  rule,  also,  the  mention  of  a  given  employment 
suggests  the  character  of  the  appliances  to  be  used,  and  the 
place  and  manner  of  using  them.  One  who  is  placed  in  charge 
of  a  force  of  men  engaged  in  any  of  those  occupations,  whose 
duties  are  limited  to  carrying  on  the  work,  or  directing  it, 
whether  actively  assisting  therein  or  not,  and  who  is  invested 
with  no  authority,  or  charged  with  no  duty  in  furnish- 
ing places  or  appliances  for  the  work,  or  in  the  employment 
or  retention  of  employees,  is  himself  usually  a  mere  co-em- 
ployee. His  duties  require  him  to  use,  or  superintend  and 
direct  the  using  of  places  and  appliances,  and  to  control  em- 
ployees furnished  by  the  master.  If,  however,  he  is  given 
additional  authority,  and  is  charged  with  the  duty  of  furnish- 
ing places  to  work,  and  appliances  for  the  work,  and  is  an- 
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tborized  to  employ  and  discharge  operatives^  he  is,  as  to  such 
thiDgs,  Dot  a  co-employee,  but  speaks  and  acts  as  the  mas* 
ter. 

One  who  is  placed  in  unrestricted  control  of  a  given  de- 
partment by  his  master,  and  is  clothed  with  the  power  to 
command  the  services  of  the  other  employees,  not  simply  to 
see  that  they  faithfully  discharge  the  duties  ordinarily  per- 
taining to  their  employment,  and  in  the  usual  places,  with 
the  usual  appliances  provided  therefor,  but  has  authority  to 
require  of  them  the  performance  of  other  duties,  in  other 
places  and  with  other  appliances,  who  has  the  authority  to 
call  the  section  men,  the  bridge  builders,  the  freight  handlers 
and  the  laborers  from  the  gravel  pit  and  gravel  train,  and 
require  of  all  that  they  unite  in  averting  the  threatened  de- 
struction of  a  bridge,  is  certainly  in  such  matter  more  than 
a  mere  fellow-servant  with  those  thus  subject  to  his  control. 
Indeed,  counsel  concede  that  Helms  was  a  vice-principal, 
and  represented  the  master  in  selecting  the  men,  in  procur- 
ing  the  machinery,  and  in  choosing  the  place  to  work,  but 
say : 

^^ After  he  had  chosen  the  men,  the  machinery  and  the 
place,  his  duties  as  vice-principal  were  complete.  When  he 
began  to  perform  the  work  of  taking  out  the  drift  wood,  with 
all  proper  and  suitable  agencies  provided,  he  was  then  a  fel- 
low-servant." 

Counsel  err  in  assuming  that  when  Helms  pointed  out  to 
the  assembled  employees  the  imperilled  bridge  and  the  ac- 
cumulated drift  and  debris  which  threatened  it,  he  had  com- 
pleted the  work  of  selecting  the  place  to  work.  As  above 
stated,  within  their  several  departments,  each  man  knows,  or 
should  know,  in  a  general  way  at  least,  what  duties  are  re- 
quired of  him,  and  how,  when  and  where  to  use  the  appli- 
ances provided  ;  but  at  such  a  time  and  in  such  an  emergency 
as  that  described  in  the  complaint  there  must  be  an  intelli- 
gent directing  head  to  assign  to  the  men  their  places,  and 
direct  them  what  to  do  ;  to  direct  what  appliances  shall  be 
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used,  and  when,  where  and  how  they  shall  be  used.  This 
intelligent  and  directing  head  must  be  the  master.  And  he 
to  whom  the  master  delegates  such  duty  acts  as  the  master, 
who  can  not  escape  responsibility  by  having  another  act  in 
his  stead. 

Therefore,  when  Helms  ordered  the  decedent  to  go  down 
among  the  drift  wood,  and  directed  him  what  he  should  do 
there,  he  was  still  acting  as  vice-principal,  and  was  furnish- 
ing to  decedent  his  place  to  work.  But,  it  is  said,  the  dan- 
gers were  open  and  apparent  to  him,  and  he  assumed  them. 

It  is  true,  that  a  servant  impliedly  assumes  all  the  ordinary 
and  usual  risks  incident  to  his  employment,  so  far  as  those 
risks  are  known  to  him,  or  could  be  readily  discerned  by  a 
person  of  his  age  and  capacity  in  the  exercise  of  ordinary 
care.  But  when  the  master  orders  a  servant  to  do  something 
which  involves  encountering  a  risk  not  contemplated  in  his 
employment,  although  the  risk  is  equally  open  to  the  obser- 
vation of  both,  it  does  not  necessarily  follow  that  the  serv- 
ant either  assumes  the  increased  risk,  or  is  negligent  in  obey- 
ing the  order.  If  the  apparent  danger  is  such  that  a  man 
of  ordinary  prudence  would  not  take  the  risk^  the  servant 
acts  at  his  peril.  But,  unless  the  apparent  danger  is  such  as 
to  deter  a  man  of  ordinary  prudence  from  encountering  it, 
the  servant  will  not  be  compelled  to  abandon  the  service,  or 
assume  all  additional  risk,  but  may  obey  the  order,  using 
care  in  proportion  to  the  risk  apparently  assumed.  Brazil 
Block  Goal  Co.  V.  Hoodlet,  post,  p.  327,  and  authorities  there 
cited. 

It  is,  however,  not  necessary  in  this  case  to  consider  how 
far  the  decedent  did,  or  did  not,  assume  apparent  risks  when 
in  obedience  to  the  order  of  Helms  he  went  down  into  the 
stream  and  among  the  drift  wood.  The  master's  duty  to  his 
employees  to  provide  safe  places  for  them  to  work  is  a  con- 
tinuing one,  and  requires  him  to  use  ordinary  care  to  keep 
them  safe,  and  if  they  become  unsafe  through  his  neglect,  or 
are  made  unsafe  through  his  act^  he  must  answer  in  damages 


272 


SUPREME  COURT  OF  INDIANA, 


CSourtnej  v.  Ciourtney. 


to  a  servant  who  is  injured  thereby,  who  is  himself  free  from 
contributory  negligence. 

Even  if  it  were  conceded  that  in  this  case  the  decedent  did 
assume  the  apparent  risks,  it  would  only  include  such  risks 
as  then  existed  or  might  reasonably  be  apprehended.  He 
had  a  right  to  assume  that  the  master  would  not  do  that 
which  would  enhance  the  danger  or  expose  him  to  new  and 
unsuspected  perils. 

When  Helms  assigned  to  decedent  his  place  to  work  he 
represented  the  master.  When  he  then  turned  to  the  en- 
gineer and  gave  the  order  which  caused  decedent's  death,  had 
he  lost  that  character  and  become  a  mere  fellow-servant  ? 
The  law  can  not  keep  pace  with  such  protean  changes,  and 
recognizes  that  act  also  as  the  act  of  the  master  creating  a 
new  danger  which  the  decedent  could  not  reasonably  be  ex- 
pected to  foresee,  and  which  he  therefore  did  not  impliedly 
assume. 

Since  the  original  opinion  was  written  our  attention  has 
been  called  to  the  case  of  Dayharsh  v.  Hannibal,  etc.,  R.  R. 
Co,y  103  Mo.  670,  which  is  in  principle  in  line  with  the  con- 
clusion we  have  reached  in  this  case. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Oct  13, 1891. 
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No.  15,228. 

Courtney  t;.  Courtney. 

Appellate  Ck>!7RT. — Money  Demand. — Juriadicfion — An  appeal  from  a 
ruling  sofitaining  a  motion  by  attorneys  for  the  vacation  of  an  order  of 
dismissal  of  plaintifis'  action,  and  for  an  allowance  of  fifty  dollars  for 
their  fee,  is  within  the  jurisdiction  of  the  Appellate  Court. 

From  the  Switzerland  Circuit  Court. 

J.  T.  Ellis  and  O.  8,  Pleasants,  for  appellant. 
J.  A.  Works  and  P.  M.  Ghriffith,  for  appellee. 
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Elliott,  J. — America  Courtney,  the  wife  of  the  appel- 
lant, Andrew  J.  Courtney,  filed  a  petition  for  a  divorce. 
Various  orders  were  made  in  the  cause,  among  them  an  or- 
der requiring  appellant  to  pay  into  court  for  the  use  of  bis 
wife  in  preparing  for  trial,  the  sum  of  fifty  dollars.  The 
appellee  was  represented  by  Messrs.  Griffith  and  Works  who 
acted  as  her  attorneys.  The  appellee  duly  filed  a  dismissal 
in  the  office  of  the  clerk  during  vacation,  and  the  clerk  en- 
tered an  order  dismissing  the  suit.  Subsequently  Messrs. 
Griffith  and  Works  filed  a  motion  to  vacate  the  order  of  dis- 
missal, and  asking  an  allowance  of  fifty  dollars  for  their  fee 
in  prosecuting  the  suit  of  America  Courtney  against  her 
husband.  The  motion  was  sustained  and  the  allowance 
decreed. 

It  is  evident  that  the  actual  controversy  is  as  to  the  right 
of  Griffith  and  Works  to  a  money  judgment.  It  may  pos- 
sibly be  true  that,  as  an  incident  of  this  right  and  as  collat- 
eral to  it,  the  question  of  the  correctness  of  the  ruling  va- 
cating the  motion  to  dismiss  is  involved,  but  even  if  this 
be  true  the  question  is  incidental  and  collateral  and  not  con- 
trolling. The  element  which  gives  character  to  the  case  is 
the  demand  for  the  recovery  of  a  judgment  for  money,  and 
as  the  recovery  sought  is  only  fifty  dollars  the  case  is  within 
the  jurisdiction  of  the  Appellate  Court.  It  is,  therefore, 
ordered  that  it  be  transferred  to  the  docket  of  that  court. 

Filed  Oct.  10, 1891. 
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HoUoran  etoLv,  The  Midland  Bailwaj  Company. 

No.  14,644. 

HOLIiOBAN   ET  AL.  V.  ThE   MIDLAND   RAILWAY  COM- 
PANY. 

Appeal.— P«/«rfton  of, — Notice  to  Co-Parlies, — Eemedjfing  D^eeL — Section 
633,  K  S.  1881,  declares  that  alf  appeals  must  be  taken  within  one  year 
from  the  time  the  judgment  is  rendered.  All  appeals  not  taken  in  ac- 
cordance with  section  638,  B.  S.  1881,  providing  for  appeals  in  term 
time,  require  notice  to  be  given.  Section  635,  K.  S.  1881,  provides  that 
a  part  of  several  co-parties  may  appeal,  but  in  such  cases  they  must 
serve  notice  of  the  appeal  upon  all  the  other  co-parties,  and  file  the 
proof  thereof  in  the  Supreme  Court. 

Heldj  that  whero  a  part  of  several  co-parties  appeal  without  complying 
with  section  635  or  638,  the  defect  can  not  be  remedied,  after  the  time 
limited  for  effecting  appeals  has  expired, by  filing  in  the  Supreme  Court 
a  written  appearance  of  a  party  not  appealing  and  his  refusal  to  join 
in  the  appeal. 

From  the  Clinton  Circuit  Court. 

F.  M,  Triaaal,  O.  Shirts  and  /.  V.  Kentf  for  appellants. 
H.  Crawford f  for  appellee. 

Olds,  J. — The  appellants,  John  Holloran  and  George  W. 
Ingerman,  brought  this  suit  against  the  Midland  Railway 
Company.  The  Midland  Railway  Company  filed  a  cross- 
complaint,  making  the  appellants,  Holloran,  Ingerman, 
Vincenzo  Fiorella,  Anthony  Frisco,  parties  defendant  to  the 
cross-complaint,  and  asking  for  a  judgment  against  all  of  said 
defendants.  There  was  a  trial  before  the  court  without  the 
intervention  of  a  jury.  The  court  made  a  special  finding  of 
facts,  and  stated  its  conclusions  of  law,  and  on  the  15th  day 
of  May,  1888,  rendered  a  final  judgment  jointly  against  said 
Holloran,  Ingerman,  and  Fiorella.  Holloran  and  Ingerman 
filed  a  motion  for  new  trial,  which  was  overruled,  and  they 
took  an  appeal  to  this  court,  and  filed  the  transcript  in  the 
clerk's  office  of  this  court  on  the  16th  day  of  November, 
1888.  Vincenzo  Fiorella  did  not  join  in  the  appeal,  and  no 
notice  of  the  appeal  was  served  on  him. 

On  the  20th  day  of  March,  1891,  the  appellee,  the  Midland 
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Railway  Company,  filed  a  motion  to  dismiss  the  appeal  for 
the  reaaon  that  the  judgment  from  which  the  appeal  was 
taken  wasa  joint  judgment  against  Holloran,  Ingerman,  and 
Fiorella,  and  the  said  Fiorella  has  not  appealed,  and  has 
been  served  with  no  notice  of  appeal.  The  appellants,  Hol- 
loran and  Ingerman,  were  notified  of  the  motion  to  dismiss. 

Appellants,  Holloran  and  Ingerman,  conceding  that  the 
motion  to  dismiss  is  well  taken,  on  the  5th  day  of  October, 
1891,  procured  the  written  consent  of  Fiorella  and  Frisco 
to  appear  and  decline  to  join  in  the  appeal,  and  filed  the 
same  in  the  clerk's  office  of  this  court,  together  with  their 
motion  for  leave  to  amend  their  assignment  of  error. 

Section  633,  R.  S.  1881,  declares  that  '^Appeals  in  all  cases 
hereafter  tried  must  be  taken  within  one  year  from  the  time 
the  judgment  is  rendered." 

Section  638,  R.  S.  1881,  provides  for  appeals  in  term  time, 
and  where  the  provisions  of  the  latter  section  are  complied 
with  no  notice  is  required,  but  this  section  requires  the  fix- 
ing of  the  penalty  of  the  bond  and  the  surety  to  be  given 
and  that  the  same  be  approved  by  the  court.  When  the 
bond  is  given  and  other  steps  taken,  as  required  by  this  sec- 
tion, within  the  time  fixed  by  the  court,  no  notice  of  appeal 
is  necessary.  Conawayv.  Aschennan,  94  Ind.  187 ;  Hays  v. 
Wilstaeh,  101  Ind.  100;  Goodwin  v.  Fox,  120  U.  S.  775 
Easter  v.  Acklemire,  81  Ind.  163. 

In  this  case  there  was  not  a  compliance  with  section  638 
supra.  There  was  no  time  fixed  for  the  filing  of  the  bond 
and  no  bond  was  filed  in  accordance  with  the  provisions  of 
this  section  of  the  statute.  All  appeals  not  taken  in  ac 
cordance  with  section  638,  supra,  require  notice  to  be  given 
Section  639,  R.  S.  1881 ;  Ruschaupt  v.  Carpenter,  63  Ind 
359 ;  Hays  v.  Wilstach,  supra ;  Goodwin  v.  Fox,  supra. 

Section  635  provides  that  "A  part  of  several  co-parties 
may  appeal ;  but  in  such  case,  they  must  serve  notice  of  the 
appeal  upon  all  the  other  co-parties,  and  file  the  proof  thereof 
with  the  clerk  of  the  Supreme  Court.*'   The  object  of  this  sec- 
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tion  is  to  enable  a  part  of  the  co-parties  to  appeal.  It  does 
not  purport  to  extend  the  time  allowed  for  appeal,  and  it 
is  clear  that  it  was  not  intended  to  do  so.  The  time  allowed 
within  which  an  appeal  may  be  taken  is  one  year,  whether 
the  appeal  be  by  all  or  only  a  part  of  tlie  co-parties,  and  tlie 
appeal  must  be  perfected  within  that  time. 

In  the  case  of  Bacon  v.  WithroWf  110  Ind.  94,  it  was  held 
that  when  the  assignment  of  errors  is  not  filed  in  the  Su- 
preme Court  within  one  year  from  the  time  final  judgment 
was  entered  in  the  cause  in  the  trial  court,  the  appeal  will 
be  dismissed.  The  same  doctrine  was  again  held  in  the  case 
oi Lawrence  v.  Wood^  122  Ind.  452;  Arbuckley.  Smnij  123 
Ind.  208;  Hawkins  v.  McDougal,  126  Ind.  544;  Herzogg 
V.  Chambers,  61  Ind.  333;  Koons  v.  ilellett,  121  Ind.  685. 

In  the  case  of  Smyihe  v.  Bostnell,  117  Ind.  365,  this  court 
said  :  ''  It  is  unquestionably  true  that  the  Legislature  may 
limit  the  time  within  which  appeals  may  be  taken.  The 
limitation  operates  primarily  upon  the  parties,  but  it  also 
binds  the  court,  because  it  is  a  rule  of  procedure  establisiied 
by  valid  legislation.  Our  decisions  are,  therefore,  right  in 
holding  that  an  appeal  must  be  taken  within  the  time  lim- 
ited by  the  statute,  and  that,  unless  the  transcript  and  the  as- 
signment of  errors  are  filed  within  that  time,  there  is  no 
cause  in  this  court.'' 

In  Joyce  v.  Dickey,  104  Ind.  183,  it  was  held  that  an  ap- 
peal not  taken  within  one  year  from  the  time  the  case  was 
finally  disposed  of  in  the  circuit  court  will  be  dismissed. 
Day  V.  School  City  of  Huntington^  78  Ind.  280. 

The  decisions  are  unanimous  in  holding  that  the  appeal 
must  be  perfected  within  the  year.  The  reasons  for  perfect- 
ing the  appeal  by  giving  and  filing  the  notice  required  by 
section  635,  supra,  when  only  a  part  of  the  co-parties  ap- 
peal within  the  year,  are  just  as  cogent  as  that  the  transcript 
and  assignments  of  errors  shall  be  filed  within  the  year,  and 
such  was  evidently  the  intention  of  the  Legislature. 

It  has  also  been  held  by  this  court,  in  the  case  of  Flory 
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V.  Wilson,  83  Ind.  391,  that  the  time  allowed  by  law  can  not 
be  extended  by  an  agreement.  If  the  adverse  parties  can 
not  extend  the  time  of  appeal  by  agreement,  certainly  the  co- 
parties  or  judgment  defendants  can  not  extend  the  time  and 
prevent  plainti£P  from  having  his  caase  disposed  of  in  the 
Supreme  Court.     Buniin  v.  Hooper,  59.1ua.  589. 

The  appeal  in  this  cause  not  having  been  taken  in  term 
time  in  accordance  with  the  provisions  of  section  638,  supraf 
and  the  notice  not  having  been  given  in  accordance  with  sec- 
tion 635,  supra,  and  the  appeal  perfected  within  one  year 
from  the  date  of  final  judgment  in  the  circuit  court,  the  cause 
was  not  properly  in  this  court,  and  the  appeal  can  not  be 
maintained  by  filing  in  the  clerk's  office  of  this  court  a  writ- 
ten appearance  of  the  judgment  defendant  not  made  a  party 
to  the  appeal,  and  his  refusal  to  join  in  the  appeal  after  nearly 
three  years  have  elapsed  from  the  time  of  the  rendition  of 
final  judgment  in  the  circuit  court. 

The  motion  to  dismiss  must  be  sustained. 

Appeal  dismissed,  at  costs  of  appellants. 

Filed  Oct.  13, 1891. 


No.  15,922. 

Morrison  v.  Carey  et  al. 

New  TBiAJj^^-Newly- Discovered  Evidenee, — Diligenee. — A  party  seeking  a 
new  trial  on  the  ground  of  newly-discovered  evidence  must  establish 
every  element  of  such  a  case  strongly,  clearly  and  satisfactorily.  The 
diligence  used  to  discover  the  evidence  in  time  to  use  it  on  the  trial 
must  be  fully  set  forth  in  the  application.  It  is  not  sufficient  to  state 
generally  that  he  had  been  diligent  in  making  inquiries  of  those  whom 
he  supposed  likely  to  know  anything  of  the  case;  all  the  facts  consti- 
tuting the  diligence  must  be  shown. 

&AUE.^Characier  of  Newly- Discovered  Evidenee  to  Warrant  the  Granting  of  a 
New  Triai, — The  newly-discovered  evidence  must  be  of  a  very  material 
and  decisive  character.  It  must  not  be  cumulative,  and  should  be  such  as 
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to  render  it  reasonably  certain  that  another  trial  would  bring  about  n 
different  result. 

From  the  Porter  Circuit  Court. 

A,  L,  Jonen^  N.  L,  Agnew  aud  D.  E.  Kelly,  for  appellant. 
S.  0.  Spencer  and  E.  D.  Orumpacker,  ibr  appellees. 

CoPFBY,  C.  J. — On  the  21st  day  of  January,  1888,  the 
appellee  William  H.  Carey  commenced  an  action  in  the 
Lake  Circuit  Court  against  the  appellant,  to  recover  on  an 
account  for  work  and  labor,  for  personal  property  sold  and 
delivered,  for  money  loaned  and  money  paid  out  and  ex- 
pended by  the  appellee  for  the  use  of  the  appellant.  The 
venue  was  changed  from  Lake  to  Porter  county,  where  the 
cause  was  tried,  resulting  in  a  judgment,  on  the  9th  day  of 
November,  1889,  in  favor  of  Carey  for  the  sum  of  three 
thousand  dollars.  The  judgment  was  assigned  to  the  appel* 
lee  Crumpacker  on  the  7th  day  of  January,  1890. 

This  action  was  commenced  on  the  26th  day  of  May, 
1890,  to  obtain  a  new  trial  on  account  of  newly-discovered 
evidence. 

A  trial  of  the  cause  resulted  in  a  finding  and  judgment  for 
the  appellees,  from  which  this  appeal  is  prosecuted. 

This  is  an  independent  action,  wholly  disconnected  from 
the  one  in  which  the  judgment  was  rendered,  and  as  such 
must  stand  or  fall  upon  its  own  merits.  Hines  v.  Driver,  89 
Ind.  339;  Glidewell  v.  Daggy,  21  Ind.  96;  Sanders  v.  Loy, 
45  Ind.  229 ;  Hiatt  v.  Ballinger,  69  Ind.  303. 

It  is  the  well  settled  rule  that  applications  of  the  kind 
now  before  us  are  regarded  by  the  courts  with  disfavor.  It 
is  said  :  "  Motions  of  this  kind  ought  to  be  received  with 
great  caution,  because  there  are  few  cases  tried  in  which 
something  new  may  not  be  hunted  up,  and  because  it  tends 
very  much  to  the  introduction  of  perjury,  to  admit  new  evi- 
deuce  after  the  party  has  lost  the  verdict,  has  had  an  oppor- 
tunity of  discovering  the  points  both  of  his  adversary's 
strength  and  his  own  weakness.     *     *     It  is  infinitely  bet- 
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ter  that  a  single  person  should  suffer  mischief  than  that 
every  man  should  have  it  in  his  power,  by  keeping  back 
part  of  his  evidence  and  then  swearing  it  was  mislaid,  to 
destroy  verdicts  and  introduce  new  trials  at  their  pleasure/^ 
Moore  v.  Philadelphia  Bank,  5  S.  &  B.  41 ;  Baker  v.  Joseph, 
16  Cal.  173. 

In  the  latter  case  cited  it  was  said :  '^Applications  for 
this  cause  are  regarded  with  distrust  and  disfavor.  The 
temptations  are  so  strong  to  make  a  favorable  showing,  after 
a  defeat  in  an  angry  and  bitter  controversy  involving  con- 
siderable interest,  and  the  circumstances  that  the  testimony 
has  just  been  discovered,  when  it  is  too  late  to  introduce  it, 
so  suspicious,  that  courts  require  the  very  strictest  showing 
to  be  made  of  diligence,  and  all  other  facts  necessary  to  give 
effect  to  the  claim." 

The  law  favors  the  diligent,  and  punishes  the  negligent. 
A  party  seeking  a  new  trial  on  account  of  evidence  discov- 
ered since  the  termination  of  the  controversy  between  him 
and  his  adversary  must,  if  he  succeed,  establish  every  cle- 
ment of  such  a  case  strongly,  clearly,  and  satisfactorily.  The 
strong  presumption  is  that  by  the  proper  effort  the  party 
might  have  discovered  the  evidence  and  used  it  on  the  trial; 
and  that  his  failure  to  do  so  is  owing  to  intentional  omis- 
sion, or  to  unpardonable  neglect,  and  to  overcome  this  pre- 
sumption a  case  must  be  made  free  from  delinquency.  The 
diligence  used  must  be  fully  set  forth  in  the  application.  If 
it  consisted  in  making  inquiries,  the  time,  place,  and  cir- 
cumstances must  be  stated,  to  the  end  that  the  court  may 
know  that  such  inquiries  were  made  in  the  proper  quarter, 
and  in  due  season.  It  is  not  sufficient  to  state  generally  that 
he  had  been  diligent  in  making  inquiries  of  those  whom  he 
supposed  likely  to  know  anything  of  the  case;  all  the  facts 
constituting  the  diligence  must  be  shown. 

The  newly-discovered  evidence  must  be  of  a  very  mate- 
rial and  decisive  character.  It  must  not  be  cumulative,  and 
should  be  such  as  to  render   it  reasonably  certain  that  an- 
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other  trial  would  bring  about  a  different  result.  Ward  v» 
Voria,  117  Ind.  368  ;  Hinea  v.  Driver,  100  Ind.  315 ;  Pern- 
berton  v.  Johnson^  113  Ind.  538. 

In  this  case  some  of  the  newly-disoovered  evidence  is 
merely  cumulative,  and  need  not  be  considered.  That  which 
is  not  cumulative  consists  of  declarations  made  by  the  ap- 
pellee Carey  nearly  sixteen  years  before  the  trial  of  this  cause. 
It  is  not  claimed  that  the  appellant  made  any  effort  to  dis- 
cover this  evidence  previous  to  the  trial  of  the  cause  between 
him  and  Carey,  but  it  is  urged  as  an  excuse  for  not  making 
such  effort  that  he  did  not  know,  and  had  no  reason  to  be- 
lieve, that  such  evidence  existed.  Each  of  the  witnesses 
upon  whose  evidence  a  new  trial  is  sought  was  orally  exam- 
ined on  the  trial  of  this  cause.  Evidently  the  circuit  court, 
after  hearing  all  the  evidence,  reached  the  conclusion  that 
the  appellant  had  not  used  that  diligence  to  discover  this 
evidence,  before  the  trial  of  the  former  cause,  which  the  law 
requires. 

It  probably,  also,  reached  the  conclusion  that  the  newly- 
discovered  evidence  was  not  of  a  chacaoter  to  change  the  re- 
sult. 

With  these  conclusions  of  the  circuit  court  we  can  not  in- 
terfere. 

The  declarations  were  not  well  identified,  and.  as  to  some 
of  them  the  witnesses  differ  as  to  what  was  actually  said. 
Considering  the  time  that  had  intervened  between  the  de- 
clarations and  the  trial  of  this  cause,  and  the  imperfections 
attaching  to  this  class  of  testimony,  we  can  not  say  that  the 
court  erred  in  holding  it  not  sufficient  to  warrant  the  grant- 
ing of  a  new  trial. 

Judgment  affirmed. 

Filed  Oct.  9, 1891. 
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No.  15,08a 

The  State  v.  Matthews. 

Criuimal  Law. — Filing  Information, — Order-Book  Entry. — It  is  not  neces- 
sary for  the  clerk  to  make  an  order-book  entry  of  the  filing  of  an  infor- 
mation. The  mere  statement  of  the  clerk  that  an  information  was  filed, 
as  shown  by  his  file-mark  on  the  back  of  an  information,  is  sufficient 
prima  /aeie  to  give  jurisdiction. 

Same. — Dismissal  of  Appeal — Insufficient  Showing  for, — Where  it  is  not  made 
to  appear  that  an  entry  of  such  filing  was  made  by  the  clerk  upon  the 
order  book,  the  alleged  failure  of  the  clerk  to  copy  into  the  transcript 
the  order-book  entry  showing  the  filing  of  the  affidavit  in  the  court  be- 
low is  not  available  for  a  dismissal  of  the  appeal  in  a  criminal  case, 
where  the  clerk  states  in  the  transcript  that  the  affidavit  and  informa- 
tion were  filed. 

Same. — Embezskment. — Surviving  Partner, — Person  Acting  in  Fiduciary  Ca- 
pacity.—  Who  is -'A  surviving  partner,  who  is  engaged  under  the  statute 
in  winding  up  the  partnership  affairs,  is  acting  in  a  "  fiduciary  capac 
ity  "  within  the  meaning  of  section  1952,  R  S.  1881,  defining  the  crime 
of  embezzlement  by  administrators,  executors,  or  other  persons  acting 
in  a  fiduciary  capacity. 

Same. — Assets, —  When  Deemed  in  Possession  of  Surviving  Partner  by  Virtue  of 
TVutt, — When  a  surviving  partner  has  filed  the  inventory  and  bond  re- 
quired, and  entered  upon  the  discharge  of  the  duties  imposed  upon  him 
by  law,  the  assets  of  the  partnership  come  into  his  possession  by  virtue 
of  the  trust  within  the  meaning  of  section  1952. 

Same. — Sufficiency  of  Information, — An  information  for  embezzlement  under 
the  above  section,  which  charges  that  the  money  came  into  the  defend- 
ant's hands  as  such  surviving  partner,  is  good  upon  motion  to  quash. 

From  the  Harrison  Circuit  Court. 

A.  O.  Smithy  Attorney  General,  C.  W.  Cook,  Prosecuting 
Attorney,  T.  J.  WilsoUj  W.  N.  Tracewell  and  -R.  /.  Tracewell, 
for  the  State. 

M.  W.  Funk  and  W.  Ridley^  for  appellee. 

.  Miller,  J. — This  is  an  appeal  from  the  judgment  of  the 
court  sustaining  a  motion  to  quash  an  information  charging 
the  commission  of  a  crime. 

A  preliminary  question  is  raised  by  a  motion  to  dismiss  the 
appeal,  because  it  is  claimed  that  the  transcript  does  not  con- 


129 
140 


2»1 
380 


129  281 

146  429 

129  2«il 

150  313 


282  SUPREME  COURT  OF  INDIANA, 

The  State  v.  Matthews. 

tain  all  the  entries  in  the  cause,  and  is  not,  therefore,  full, 
true  and  complete. 

The  specific  omission  is  said  to  consist  in  the  failure  of  the 
clerk  to  copy  the  order-book  entry  showing  the  filing  of  the 
affidavit  and  information  in  the  court  below.  We  find  in 
the  transcript,  immediately  preceding  the  affidavit,  a  state- 
ment of  the  clerk  that  on  the  24th  day  of  September,  1890, 
during  the  September  term  of  the  court,  the  State,  by  her 
prosecuting  attorney,  appeared  and  filed  with  the  clerk  the 
affidavit  and  information  which  follow. 

We  can  not  judicially  know,  and  are  not  otherwise  in- 
formed, that  an  entry  of  such  filing  was  made  by  the  clerk 
upon  the  order-book,  and  must  therefore  overrule  the  mo- 
tion. 

It  may  not  be  improper  to  add  that  the  statute  does  not 
require  informations  to  be  filed  in  term  time  and  in  open 
court,  as  in  cases  of  presentment  for  crime  by  indictment, 
and,  therefore,  cases  holding  that  the  record  must  show  the 
returns  of  indictments  in  open  court  are  not  in  point. 

It  may  be  proper  practice  on  the  part  of  clerks  to  make 
order-book  entries  of  such  filing,  but  we  are  satisfied  that 
the  mere  statement  of  the  clerk,  as  shown  by  his  file-mark 
on  the  back  of  an  information,  is  sufficient  prima  facie  to 
give  jurisdiction ;  and  in  the  absence  of  objection  made  in 
the  trial  court,  we  will  presume  in  favor  of  the  regularity 
of  the  proceedings.     App  v.  State,  90  Ind.  73. 

The  facts  charged  in  the  information  are,  in  brief,  that  on, 
and  prior  to,  November  8th,  1889,  the  defendant  and  one 
James  Woodward  were  doing  business  as  partners;  that  on 
that  day  Woodward  died,  and  that  afterwards  the  defendant, 
as  the  surviving  partner  of  the  late  firm,  filed  his  bond,  qual- 
ified, and  entered  upon  the  discharge  of  his  duties  as  such  ; 
that  afterwards,  in  June,  1890,  the  defendant,  having  failed  to 
give  an  additional  bond,  as  ordered  by  the  court,  was  re- 
moved, and  a  receiver  appointed  of  the  firm  assets,  who 
qualified  and  entered  upon  the  discharge  of  his  duties  as  such 
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receiver  ;  that  there  came  into  the  hands  of  the  defendant  as 
such' surviving  partner^  and  of  the  moneys  and  assets  of  said 
partnership  and  belonging  thereto,  the  sum  of  fifteen  hun- 
dred and  sixty-two  dollars  in  current  money  of  the  United 
States ;  that  on  the  20th  day  of  September,  1890,  the  defend- 
ant, Halleck  Matthews,  did  then  and  there  feloniously  fail  and 
refuse  to  pay  over  the  said  sum  collected  and  received  by 
him  as  such  surviving  partner,  on  demand,  then  and  there 
made,  to  the  receiver,  who  was  then  and  there  entitled  to  re- 
ceive the  said  money — the  said  defendant  not  then  and  there 
having  a  good  cause  for  so  failing  and  refusing  to  pay  said 
money  to  said  receiver. 

The  information  is  predicated  upon  section  1952,  R.  S. 
1881,  which,  omitting  the  portion  fixing  the  punishment,  is 
as  follows :  • 

"  Whoever,  being  the  administrator  of  the  estate  of  a  de- 
cedent, or  the  executor  of  a  last  will,  or  guardian  of  any 
minor  or  insane  person,  or  trustee  or  other  person  acting  in 
any  fiduciary  capacity,  without  good  cause,  fails  or  refuses, 
when  legally  required  by  the  proper  person  or  authority,  to 
account  for  or  pay  over  to  such  person  or  persons  as  may  be 
lawfully  entitled  to  receive  the  same,  any  money,  choses  in 
action,  or  other  property  which  may  have  come  into  his  hands 
by  virtue  of  his  office,  duty,  or  trust,  shall  be  deemed  guilty 
of  embezzlement." 

The  information  was  quashed,  as  we  are  informed  in  the 
brief  of  counsel,  upon  the  assumption  that  the  above-quoted 
section  does  not  embrace  a  surviving  partner  who  is  proceed- 
ing under  the  statute  to  wind  up  the  partnership  affairs. 

It  is  well  settled  that  a  partner  can  not  commit  a  crime  by 
any  acts  relating  to  the  possession  of  the  partnership  prop- 
erty, such  as  embezzlement,  larceny  or  burglary,  for  he  is 
both  principal  and  agent.  Bates  Partnership,  section  277 ; 
Soule  V.  Haywardf  1  Cal.  345 ;  State  v.  Butman,  61  N.  H. 
511 ;  Napoleon  v.  State,  3  Tex.  App.  522;  Jones  v.  State,  76 
Ala.  8  ;  Becket  v.  Sterrett,  4  Blackf.  499.  Also  that  our  stat- 
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ute  relating  to  the  settlement  of  partnerships  by  the  surviv- 
ing partner  does  not  change  or  affect  his  interest  in  or  right 
of  possession  of  the  partnership  assets,  but  that  he  is  the 
legal  owner  of  the  assets  (  WiUon  v.  Nicholson^  61  Ind.  241), 
and  may  make  a  voluntary  assignment  of  the  partnei*ship  as- 
sets, or  prefer  one  firm  creditor  over  the  others  by  the  ex- 
ecution of  chattel  mortgages.  First  Nat'l  Bank  v.  Parsons, 
128   Ind.  147;  Hadley  v.  Milligan,  100  Ind.  49. 

A  number  of  casos  mav  be  found  in  which  it  has  been  held 
that  even  a  slight  interest  in  the  property  converted  was 
sufficient  to  shield  the  abstractor  from  punishment,  but  upon 
examination  it  will  be  found  that  the  statutes  upon  which 
the  prosecutions  were  predicated  defined  embezzlement  as  a 
conversion  of  the  "property  of  another;"  and  the  cases, 
therefore,  are  of  little  or  no  weight  when  applied  to  the 
construction  of  the  section  of  our  statute  under  considera- 
tion where  these  controlling  words  are  omitted.  State  v. 
Kusnick,  45  Ohio  St.  636. 

It  will  be  observed  that  surviving  partners  are  not  enu* 
merated  as  one  of  the  class  against  whom  the  act  is  directed, 
and  if  included  it  must  be  under  the  words  "  or  trustee  or 
other  person  acting  in  any  fiduciary  capacity."  By  the  rules 
of  construction  the  trustee  or  person  acting  in  the  fiduciary 
capacity  must  be  of  the  same  class  as  those  enumerated,  viz., 
administrators,  executors  and  guardians.  Nichols  v.  Staie^ 
127  Ind.  406;  Sutherland  Stat.  Const.,  section  270,  d  seq.; 
Endlich  Int.  Stat.,  section  405. 

In  determining  whether  a  surviving  partner  is  within  the 
class  enumerated,  we  must  look  to  the  statutes  defining  his 
(lutios  and  powers  rather  than  to  definitions  given  in  standard 
dictionaries,  which,  owing  to  the  changes  made  by  statute, 
might  be  misleading  rather  than  helpful. 

By  the  act  in  force  since  July  2d,  1877,  sections  6046  to 
6053,  R.  S.  1881,  it  is  provided  that  upon  the  death  of  a 
partner  the  survivor  or  survivors  shall  proceed  to  settle  and 
close  up  the  partnership  affairs  in  accordance  with  the  law 
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DOW  in  force  and  the  provisions  of  that  act.  Within  sixty 
days  he  must  make  an  inventory  and  have  the  assets  ap- 
praised, one  of  the  appraisers  being  selected  by  the  clerk  of 
the  court  having  probate  jurisdiction,  and  the  inventory  and 
appraisement  when  made  are  to  be  filed  in  the  office  of  this 
clerk,  and  verified  by  the  oath  of  the  surviving  partner  as 
to  its  completeness.  When  this  bond  is  filed,  such  surviving 
partner  is  required  to  execute  a  bond  in  a  sum  double  the 
amount  of  the  interest  of  the  decedent,  conditioned  for  the 
^'faithful  performance  of  his  or  their  trusV*  Upon  tho 
settlement  of  the  partnership  business  the  surviving  part- 
ner or  partners  are  required  to  report  the  same  to  the  court, 
and  pay  the  surplus  belonging  to  the  decease<l  partner  into 
court  to  be  paid  out  on  the  order  of  the  court.  Two  years 
are  given  in  which  the  settlement  is  to  be  made,  unless  the 
time  shall  be  extended  by  the  court.  It  is  also  provided 
that  if  the  surviving  partner  fails  to  file  the  bond  required 
of  him  within  ten  days  after  filing  the  inventory  and  ap- 
praisement, or  shall  fail  to  file  the  inventory  or  appraisement 
within  the  time  required,  the  court  shall  appoint  a  receiver 
who  shall  proceed  to  settle  the  trust  as  though  a  voluntary 
assignment  for  the  benefit  of  creditors  had  been  made. 
Power  is  also  given  to  the  court  to  appoint  a  receiver  if, 
upon  a  hearing,  it  shall  he  convinced  that  the  partnership 
business  is  not  being  properly  settled. 

This  act,  while  it  leaves  the  title  of  the  property,  and 
upon  filing  the  inventory,  appraisement  and  bond,  the  pos- 
session of  the  same,in  the  burviving  partner,  gives  a  super- 
vising control  to  the  court  having  probate  jurisdiction,  and 
appears  to  be  modelled  upon  the  act  for  the  settlement  of 
decedents'  estates.  The  duties  and  liabilities  of  the  sur- 
viving partner  who  undertakes  to  settle  the  partnership 
business  under  this  act  are  similar  to  the  duties  required  of 
administrators,  executors  and  guardians,  more  analogous  in 
fact  than  any  other  class  of  persons  to  whom  our  attention 
has  been  called.     We  are  satisfied  that  surviving  partners 
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when  engaged  in  the  settlement  of  the  partnership  affairs 
under  the  provisions  of  the  statute  are  acting  in  a  '^  fidu- 
ciary capacity/^  within  the  meaning  of  this  act.  To  refuse 
to  so  hold  would  be  the  equivalent  of  holding  that  these 
words  are  without  meaning,  and  it  is  our  duty  to  give,  if 
possible,  some  effect  to  every  provision  of  the  act. 

We  are  not  unaware  of  the  existence  of  a  strong  line  of 
cases  holding  that  surviving  partners  are  only  trustees  in  a 
limited  or  qualified  sense,  but  in  none  of  them  does  it  ap- 
pear that  the  surviving  partner  was  required  by  local  stat- 
utes to  give  bond  for  the  faithful  performance  of  his  trust 
in  order  to  retain  possession  of  the  partnership  property  and 
settle  its  business. 

There  is  much  force  in  the  argument  that  a  surviving  part- 
ner holds,  not  by  virtue  of  any  trust  relation,  but  as  the 
owner  of  the  property,  and  in  the  ordinary  meaning  given 
to  the  term  ''  embezzlement,''  this  would  be  fatal  to  the  in- 
formation. The  definition  of  embezzlement  is  given  us  by 
the  section  of  statute  under  consideration  ;  we  are  informed 
by  the  act  just  what  is  sufficient  to  constitute  embezzlement, 
and  there  is  no  suggestion  of  ownership  in  another  being  an 
element  in  the  crime. 

In  State  v.  Kuanick^  supra,  attention  is  called  to  the  fact 
that  in  an  amendment  of  the  statute  defining  the  crime,  the 
words  "property  of  another''  are  omitted,  which  was  held 
to  wholly  eliminate  the  element  of  exclusive  ownership  by 
another  as  an  ingredient  in  the  crime. 

In  People  v.  Mahlman,  82  Cal.  585,  in  construing  a 
similar  act,  the  court  says :  "  It  does  not  say  that,  being  an 
officer,  if  he  is  a  member  of  the  association,  he  shall  not  be 
guilty  if  he  commits  the  act  denounced,  but  it  makes  no 
exception,  and  enacts  a  sweeping  declaration  that  all  '  of- 
ficers,' etc.,  whatsoever,  without  any  reserve,  who  do  the  acts 
described  therein,  shall  be  held  as  embezzlers  and  punished 
as  such." 

If  we  look  to  the  classes  of  officers  who  are  enumerated, 
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we  find  executors  and  administrators,  who  are  frequently,  if 
not  usually,  interested  finanoially  in  th«  property  or  money 
which  they  hold  as  such. 

The  objection  that  a  surviving  partner  holds  the  partner- 
ship assets  as  owner,  and  that  he  has  a  right  to  them,  and 
can  not  therefore  be  guilty  of  their  embezzlement,  whatever 
force  it  might  have  if  applied  to  some  of  the  other  sections 
of  this  act  defining  the  crime  of  embezzlement  by  employees, 
bailees  and  others,  cau  have  no  effect  when  applied  to  the 
crime  of  embezzlement  by  fiduciaries.  The  crime  does  not 
consist  in  the  iinlawful  conversion  of  the  trust  property — 
that  is  not  mentioned  or  made  an  element  in  the  crime — but 
it  consists  in  the  simple  act  of  refusing,  without  good  cause, 
when  legally  required  by  the  proi>er  person  or  authority,  "  to 
account  for  or  pay  over  to  such  person  or  persons  as  may  be 
lawfully  entitled  to  receive  the  same,"  the  money  which  may 
have  come  into  their  hands  by  virtue  of  the  office  or  trust. 

Whatever  may  be  the  rights  in  or  title  to  the  property  in 
the  hands  of  a  surviving  partner  up  to  the  time  when  a  de- 
mand is  made  by  some  one  lawfully  entitled  to  receive  the 
same,  from  that  time  it  becomes  wrongful  and  tortious. 

Applying  this  rule  to  the  allegations  contained  in  the  in- 
formation, we  may  assume  that  the  possession  of  the  appel- 
lee, until  he  was  removed  by  the  court,  and  until  the  receiver 
made  a  demand  for  the  money,  was  right  and  proper,  but 
that  upon  demand  made  it  became  his  duty,  unless  he  had 
good  cause  for  refusing,  to  pay  over  the  money,  and  if  such 
refusal  was  felonious  it  was,  according  to  the  provisions  of 
the  statute,  an  embezzlement  of  the  funds  so  withheld.  The 
language  of  the  section  of  the  crime  act  we  are  examining  re- 
quires that  the  money,  choses  in  action,  or  other  property, 
which  he  refuses  to  pay  over,  shall  have  come  into  his  hands 
**  by  virtue  of  his  office,  duty  or  trust,''  and  it  is  claimed  that 
the  money  charged  to  have  been  embezzled  simply  remained 
t  in  his  hands,  upon  the  death  of  his  partner  as  its  owner,  and 

■  that,  therefore,  the  act  does  not  apply.     We  are  of  the  opin- 
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ion  that  when  a  surviving  partner  has  filed  the  inventory 
and  bond  required,  and  entered  upon  the  discharge  of  the 
duties  imposed  upon  him  by  law,  the  assets  of  the  partner- 
ship are  within  his  possession  by  virtue  of  the  trust,  and 
may  be  said  to  have  come  into  his  hands  as  such  at  the 
time  he  takes  upon  himself  the  duties  imposed  by  the  act. 
The  information  expressly  chargea  that  the  money  oame  into 
his  hands  as  such  surviving  partner ;  this  we  hold  is  a  suffi- 
cient allegation  to  make  the  information  good  upon  motion 
to  quash. 

The  question  of  the  sufficiency  of  the  affidavit  and  in- 
formation upon  other  grounds  has  not  been  argued  in  such 
manner  as  to  call  our  attention  to  its  various  allegations,  and 
we  have  confined  ourselves  strictly  to  the  objections  pointed 
out,  and  do  not,  therefore,  pass  upon  its  sufficiency,  except 
as  indicated  in  this  opinion. 

Judgment  reversed,  with  instructions  to  proceed  in  ac- 
cordance with  this  opinion. 

Filed  Oct.  14, 1891. 


No.  15,229. 

Babiden,  Administbatob,  v.  Rabiden. 

New  Trial. — As  cf  Rigkt.^Faredo9ure  of  Mortgage, — In  a  suit  to  fore- 
close a  mortgage,  brought  by  the  assignee  thereof,  where  the  only  ques- 
tion involved  is  as  to  the  right  of  such  assignee  to  foreclose  the  mort- 
gage notwithstanding  a  release  executed  by  the  assignor,  the  ownership 
of  the  land  is  not  in  controTersy,  and  the  unsuccessful  party  is  not  en- 
titled to  a  new  trial  as  of  right. 

Same. — Special  Verdict. — Such  a  suit  is  triable  by  the  court,  and  it  is  not 
bound  by  the  facts  stated  in  the  special  verdict,  which  is  merely  advi- 
sory. 

From  the  Howard  Circuit  Court. 

J.  8.  Seobey,  for  appellant. 

J.  A.  Swovelandy  J.  C.  Blacklidge,  W.  E.  Blaehlidge  and 
B.  C.  Moon,  for  appellee. 
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Elliott,  J. — The  appellant  seeks  hj  his  complaint  to 
foreclose  a  mortgage  executed  to  Moses  Wilson  and  by  Wil- 
son assigned  to  the  appellant.  The  mortgage  was  executed 
by  Wilson  T.  Rariden.  The  appellee  subsequently  became 
the  owner  of  the  mortgaged  premises.  The  complaint  alleges 
that  the  original  mortgagee,  Moses  Wilson,  after  the  assign- 
ment t»  the  appellant,  executed  a  release  of  the  mortgage, 
which  he  caused  to  be  recorded.  A  cross-complaint  was  filed 
by  the  appellee,  in  which  she  asserted  title,  and  asked  that 
it  be  quieted  against  the  lien  of  the  appellant.  The  court 
directed  a  special  verdict,  and  one  was  returned  pursuant  to 
that  direction.  The  verdict  shows  the  execution  of  the  mort- 
gage, shows  ownership  of  the  land  in  the  appellee ;  shows, 
also,  the  execution  of  a  release  by  the  original  mortgagee, 
Moses  Wilson.  The  appellant  unsuccessfully  moved  for  a 
n^w  trial  as  of  right. 

It  is  clear  that  the  trial  court  did  not  err  in  denying  the 
motion  of  the  appellant  for  a  new  trial  under  the  statute. 
There  was  no  controversy  as  to  the  ownership  of  the  land ; 
the  real  controversy  was  as  to  the  appellant's  right  to  enforce 
the  mortgage  notwithstanding  the  release  executed  by  his 
assignor.  He  asserted  no  other  right  than  that,  and  all  the 
pleadings  of  the  appellee  were  directed  to  a  defeat  of  that 
right.  Both  parties  claim  under  Wilson  T.  Rariden,  he  was 
the  common  source  of  the  rights  asserted,  and  the  issue  tried 
and  determined  was  simply  as  to  the  right  of  appellant  to 
enforce  the  mortgage. 

It  may  be  possible  that  the  decree  rendered  is  too  broad, 
but  in  so  far  as  it  decrees  that  the  title  of  appellee  is  super* 
ior  to  the  lien  of  the  mortgage  sought  to  be  foreclosed  it  is 
correct.  If,  however,  it  were  erroneous,  it  would  not  entitle 
the  appellant  to  a  new  trial  under  the  statute.  The  object 
of  the  suit  ^as  to  foreclose  a  lien,  and  the  real  contest  was 
as  to  the  right  to  enforce  the  lien,  and  it  is  well  settled  that 
such  a  case  is  not  within  the  statutory  rule.  Jenkins  v. 
Vol.  129.— 19 
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CorwiUy  55  Ind.  21 ;  WiUiama  v.  ThameSj  etc.,  Cb.,  105  Ind. 
420;  Vos8  V.  EOer,  109  Ind.  260;  Sterne  v.  Vert,  HI  Ind. 
408;  Bradford  v.  School  Town,  ete.,  107  Ind.  280;  Wil- 
son V.  Brookahire,  126  Ind.  497;  OulleU  v.  Miller,  J  06 
Ind.  76. 

The  suit  was  one  for  trial  by  the  conrt^  and  it  was  not 
bound  by  the  facts  stated  in  the  special  verdict,  for  that  ver- 
dict was  merely  advisory.  Platter  v.  Board,  etc.,  103  Ind. 
360 ;  Koons  v.  Blanton,  post,  p.  383.  The  question,  there- 
fore, as  to  the  correctness  of  the  decision  of  the  court  is  not 
in  the  record. 

If^  however,  we  should  treat  the  case  as  an  ordinary  action 
at  law,  it  would  do  the  appellant  no  good.  There  was  uo 
motion  directed  against  the  verdict,  nor  any  motion  to  mod- 
ify the  decree.  The  motion  for  a  new  trial  did  not  assail  the 
verdict  nor  the  decree.  The  evidence  is  not  in  the  record, 
and  no  question  is  presented  upon  the  motion  for  a  new  trial 
for  cause. 

Judgment  affirmed. 

Filed  Oct.  13»  1891. 
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Grand  Juby. — Exauing  Juror. — I¥t9umption. — Where,  under  section  1649, 
R.  8. 1881,  authorizing  the  court  to  excuse  grand  jurors  from  attend- 
ance for  certain  reasons,  a  grand  juror  is  excused  by  the  court,  and  the 
reason  for  his  excuse  is  not  shown  hj  the  record,  it  will  be  presumed 
that  he  was  excused  upon  some  of  the  gronnds  prescribed  by  the 
statute. 

Same  —  Vaeancy, — Selection  from  By-SUxnderM,—  Where  gnind  jurors  are 
excused  the  vacancy  may  be  filled  by  a  selection  from  the  by-standers. 

Special  Judqb. — Appointmeni  of, — Staiuie. — Section  4  of  the  act  of  March 
Ist,  1855  (2  Davis  8tat.  10),  relative  to  the  appointment  of  special 
judges,  is  still  in  force,  except  in  so  far  as  it  is  in  conflict  with  the  act 
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of  March  7th,  1877  (Acts  1877,  p.  28),  and  the  appointment  of  a  judge 
pro  tern,  hy  the  regular  judge,  who  ia  unable  to  preside  at  a  term  of  court 
on  accouQt  of  illness,  is  valid. 

Criminal  Law. — Change  </  Venue, — D^eeiive  TranKript, —  VolurUai-y  Ap- 
pearance of  D^ertdanL — Jurisdiction. — Where  the  venue  of  a  criminal 
cause  was  changed  on  motion  of  the  defendant,  and  a  transcript  wa» 
filed  in  the  clerk's  office  of  the  court  to  which  the  change  of  venue  was 
taken,  which  transcript  was  defective,  but  it  appeared  by  the  record 
that  after  the  filing  of  such  defective  transcript,  the  cause  was  con- 
tinued by  "  consent  of  parties,'' 

Held,  that  it  will  be  presumed  that  the  defendant  voluntarily  appeared^ 
and  submitted  himself  to  the  jurisdiction  of  the  court,  and  consented 
to  a  continuance;  that  the  court  had  jurisdiction,  the  appearance  and 
agreement  constitutiug  a  waiver  of  any  mere  technical  informality  in 
the  transmission  and  certification  of  the  papers. 

Same. — AaaauU  vnth  Intent  to  KiU. — Inatrueiion, — In  a  prosecution  for  as- 
sault with  intent  to  kill,  it  is  not  error  to  refuse  to  charge  the  jury 
that,  if  the  evidence  showed  that  the  defendant  was  not  interfering 
with  the  prosecuting  witness,  and  was  seized  by  him,  and  in  the  effort 
to  get  away  the  pistol  was  discharged,  and  the  prosecuting  witness  was 
injured,  the  defendant  should  be  acquitted. 

Same. — InUrueiion, — Nor  is  it  error  to  refuse  to  charge  that  "  A  saloon  is 
a  ]^ublic  place  in  which  all  persons  that  so  desire  may  go,  and  no  one 
has  a  right  to  expel  another  therefrom  by  force  and  violence,"  since 
those  in  charge  of  a  saloon  may  lawfully  expel  therefrom  one  who  is 
guilty  of  gross  misconduct  and  in  so  doing  may  use  such  force  as  is 
reasonably  necessary  to  accomplish  that  result. 

From  the  Orange  Circuit  Court. 

F,  Branaman,  T.  B.  Bvskirk  and  B.  H.  Burrell,  for  ap- 
pellant. 

A.  O.  Smithy  Attorney  General,  W.  T.  Branaman,  Prose- 
cuting Attorney,  for  the  State. 

McBride^  J. — The  appellant  was  convicted  of  an  assault 
and  battery  with  intent  to  kill.  He  insists  that  the  judg- 
ment of  conviction  is  erroneous,  upon  several  grounds.  His 
first  contention  is,  that  the  grand  jury  which  indicted  him 
was  illegally  selected  and  empanelled.  This  question  he 
raised  by  a  plea  in  abatement,  to  which  the  circuit  court 
sustained  a  demurrer.  The  record  shows  that  six  grand 
jurors  were  regularly  drawn  by  the  clerk  and  jury  comrais- 
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sioner^  but  that  only  three  of  them  appeared,  one  of  whom 
was  excused.  The  reason  for  his  excuse  is  not  shown  by  the 
record.  The  number  necessary  to  complete  the  grtand  jury 
were  then  selected  from  the  by-standers,  and,  after  examina- 
tion as  to  their  qualifications,  were  sworn.  It  is  not  claimed 
that  any  member  of  the  jury  lacked  any  legal  qualification, 
or  that  any  fraud  was  practiced  in  their  selection. 

Section  1649,  R.  S.  1881,  authorizes  the  court  co  excuse 
grand  jurors  from  attendance  for  certain  reasons.  When  a 
grand  juror  is  excused  by  the  court,  and  the  reason  for  his 
excuse  is  not  shown  by  the  record,  it  will  be  presumed  that 
he  was  excused  upon  some  of  the  grounds  prescribed  by  the 
statute. 

Section  1661  authorizes  the  court,  when  a  full  jury  does 
uot  attend,  to  complete  the  number  from  the  by-standers. 
When  the  power  is  given  to  excuse  a  juror,  the  power  to  fill 
the  vacancy  thus  occasioned,  by  another,  possessing  the  nec- 
essary qualifications,  is  also  conferred  by  necessary  implica- 
tion. The  demurrer  to  the  plea  in  abatement  was  correctly 
sustained. 

The  cause  was  tried  before  Hon.  S.  B.  Voyles,  acting  as 
special  judge,  or  judge  pro  tern.,  of  the  Orange  Circuit  Court. 
The  appellant  contends  that  his  appointment  was  without 
authority  and  void.  The  question  is  properly  saved  and 
presented.  The  order  appointing  the  special  judge  is  spread 
upon  the  record,  and  is  as  follows : 

"Whereas,  I,  Thomas  L.  Collins,  judge  of  the  42d  judi- 
cial circuit  court,  within  and  for  said  State,  of  which  the 
county  of  Orange  forms  a  part,  being  unable  on  account  of 
illness  to  attend  and  preside  at  the  March  term  of  the  circuit 
court  in  Orange  county,  Indiana,  in  1890,  hereby  appoint 
Samuel  B.  Voyles,  an  attorney  eligible  to  the  office  of  such 
judge,  to  preside  at  said  term  of  said  Orange  Circuit  Court 
as  judge  pro  tern,  thereof.  Dated  at  Salem,  March  17th, 
1890.  Thomas  L.  Collins, 

"  Judge  of  Orange  Circuit  Court." 
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Then  follow,  an  acceptance  of  the  appointment  and  the 
oath  of  office. 

The  appellant's  objection  to  the  validity  of  this  appoint- 
ment is  based  on  the  assumption  that  the  only  authority  for 
appointing  a  judge  pro  tern,  is  found  in  section  1381,  R.  S. 
1881.  In  this  he  is  in  error.  It  has  been  several  times  de- 
cided by  this  court  that  section  4,  of  the  act  of  March  1st, 
186.5  (2  Davis  Stat.  10),  is  still  in  force,  except  in  so  far  as 
it  is  in  conflict  with  the  act  of  March  7th,  1877  (Acts  1877, 
p.  28),  and  that  such  appointments  as  that  in  question  herein 
are  still  authorized  by  it.  Zonker  v.  Cowan,  84  Ind.  395 ; 
State,  ex  reL,  v.  Murdock,  86  Ind.  124 ;  Bowlus  v.  Brier,  87 
Ind.  391. 

The  appellant  also  questions  the  jurisdiction  of  the  Orange 
Circuit  Court, 

The  indictmenr  was  returned  and  the  prosecution  was  com- 
menced in  the  Jackson  Circuit  Court.  On  motion  of  the 
appellant  the  venue  was  changed  to  the  Orange  Circuit  Court. 
The  order  granting  the  change  of  venue  was  made  August 
19th,  1889,  and  the  clerk  was  ordered  to  make  out  and  trans- 
mit  a  transcript  and  the  files  to  the  Orange  Circuit  Court. 
The  transcript  was  filed  in  the  office  of  the  clerk  of  Orange 
Circuit  Court  September  20th,  1889,  but  was  defective. 

The  record  of  the  Orange  Circuit  Court  shows  that  on  the 
14th  day  of  October,  1889,  which  was  the  first  day  of  the 
October  term,  1889,  of  that  court,  the  cause  was  continued 
"  by  consent  of  parties." 

At  the  January  term,  1890,  of  the  Orange  Circuit  Court, 
the  court,  on  motion  of  the  prosecutor,  in  the  absence  of  the 
accused,  granted  a  rule  against  the  clerk  of  the  Jackson  Cir- 
cuit Court  to  amend  the  transcript.  To  this  counsel  for  the 
appellant,  who  were  present,  objected,  and  an  exception  was 
saved.  March  6th,  1890,  an  amended  and  corrected  trans- 
cript was  filed.  On  the  17th  day  of  March  the  appellant 
moved  to  quash  and  strike  out  the  transcript.  The  motion 
was  overruled,  and  an  exception  g^ved. 
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It  is  upon  these  facts  that  the  appellant  questions  the  ju- 
risdiction of  the  Orange  Circuit  Court. 

When  the  change  of  venue  was  granted  and  the  cause 
ordered  transferred  to  the  Orange  Circuit  Court,  it  became 
the  duty  of  the  clerk  of  the  Jackson  Circuit  Court  to  make 
and  transmit  a  correct  transcript,  together  with  the  files. 
Whenever  he  learned  in  any  manner  that  he  had  forwarded 
an  imperfect  transcript,  he  had  the  right,  and  it  was  his  duty, 
to  correct  his  mistake,  and  thus  comply  fully  w^ith  the  order 
made.  It  is  therefore  not  material  whether  the  Orange  Cir- 
cuit Court  was,  or  was  not,  authorized  to  make  an  order  re- 
quiring him  to  do  his  duty.  It  is  not  denied  that  the  last 
transcript  is  correct  and  complete. 

In  our  opinion,  if  the  appellant  was  in  a  position  to  raise 
the  question,  it  would  not  avail  him.  We  think,  however, 
he  is  precluded  by  the  record  from  raising  this  point,  even 
if  there  is  any  merit  in  it.  The  record  of  the  Orange  Cir- 
cuit Court  shows,  as  above  stated,  that  on  the  14th  day  of 
October,  1889,  the  cause  was  continued  "  by  consent  of 
parties."  While  the  record  does  not  otherwise  afiSrmatively 
show  that  the  appellant  was  in  court  at  that  time,  it  will  be 
presumed  that  he  was,  as  every  legal  presumption  favors  the 
action  of  the  court.      Welsh  v.  State,  126  Ind.  71. 

It  will  be  presumed,  therefore,  that  the  accused  voluntarily 
appeared  in  the  Orange  Circuit  Court  at  that  time  and  sub- 
mitted himself  to  its  jurisdiction,  and  consented  to  a  contin- 
uance. At  that  time  a  transcript  and  the  files  were  in  fact 
on  file  in  that  court,  and  such  appearance  and  agreement  con- 
stitute a  waiver  of  any  mere  technical  informality  in  the 
transmission  and  certification  of  the  papers. 

The  appellant  asks  that  the  case  be  reversed  on  the  evi- 
dence. The  evidence  is  full,  and  tends  to  sustain  the  ver- 
dict on  every  material  point.  We  can  not  set  the  verdict 
aside  upon  that  ground. 

The  appellant  also  complains  of  the  refusal  of  the  court 
to  give  special  instructions  asked  by  him  and  numbered  2, 
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3,  4  and  5.  No.  2  is  as  follows :  ^'  If  the  evidence  in  this 
case  shows  that  the  defendant  was  on  one  of  the  public 
streets  of  the  town  of  Brownstown,  Indiana,  at  the  time  of 
this  difficulty,  and  was  not  interfering  with  the  injured 
party,  and  was  seized  by  the  injured  party,  and  in  the  effort 
to  get  away  from  such  party  the  pistol  was  discharged,  and 
the  prosecuting  witness  was  injured,  then  in  that  case  the 
defendant  would  not  be  guilty  of  any  crime  and  should  be 
acquitted."  This  instruction  is  erroneous  upon  so  many 
grounds  it  is  hardly  necessary  to  particularize.  We  will 
merely  suggest  that  it  seems  to  have  been  drawn  on  the  as- 
sumption that  the  only  thing  which  could  justify  the  seizure 
of  the  appellant  by  the  prosecuting  witness  would  be  his 
'^  interference "  with  the  latter,  and  that  being  seized  by 
the  prosecuting  witness  was  in  itself  sufficient  to  justify 
shooting  him  in  the  effort  to  escape,  or  "  get  away  "  from 
him. 

No.  3  is  as  follows :  '^ A  saloon  is  a  public  place,  in  which 
all  persons  that  so  desire  may  go,  and  no  one  has  a  right  to 
expel  another  therefrom  by  force  and  violence."  This  the 
appellant  insists  is  sustained  by  Connors  v.  State,  117  Ind. 
347.  That  case  is  not  susceptible  of  any  such  interpreta- 
tion. True,  it  is  there  said  that  a  saloon  is,  in  a  sense,  a 
place  of  public  entertainment,  but  those  in  charge  of  a 
place  of  public  entertainment  may  lawfully  expel  therefrom 
one  who  is  guilty  of  gross  misconduct,  and  in  so  doing  may 
use  such  force  as  is  reasonably  necessary  to  accomplish  that 
result. 

Those  who  are  licensed  in  this  State  to  sell  intoxicating 
liquors  are  required  to  give  bond  that  they  will  "  keep  an 
orderly  and  peaceable  house,"  and  it  is  not  only  their  right 
but  their  duty  to  do  so,  and  if  necessary  to  eject  therefrom 
those  who  are  disorderly  and  quarrelsome.  This  will  not 
justify  them  in  using  unnecessary  force  in  expelling  persons 
from  their  premises,  and  they  would  of  course  be  liable  if 
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they  did  ao,  but  it  can  not  be  said  that  no  one  is  authorized 
to  expel  another  from  a  saloon. 

It  is  unnecessary  to  encumber  the  record  by  copying  in- 
structions Nos.  4  and  5  asked  for,  for  No.  4  haa  no  bearing 
whatever  upon  the  case,  while  No.  5  is  upon  the  law  of  self- 
defence,  and  the  court  had  already  given  to  the  jury  a  very  fair 
and  clear  instruction  covering  that  ground  ;  and  it  was,  there- 
fore, not  error  to  refuse  it,  assuming  that  it  stated  the  law 
correctly. 

The  appellant  moved  in  arrest  of  judgment  and  his  mo- 
tion was  overruled.  The  only  argument  advanced  to  show 
that  this  was  error  is  based  on  the  assumption  that  the  in* 
dictment  charges  an  assault  with  intent  to  kill.  The  in- 
dictment charges  an  assault  and  battery,  with  intent,  etc., 
and  is  clearly  good.     There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Oct.  10, 1891. 
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The  State,  ex  rel.  Yancey,  v.  Hyde. 

CoMBTlTUTioNAL  Law.— 2^  o/iatoa.— The  act  of  February  26th,  1891, 
(Acts  1891,  p.  29),  entitled  "An  act  creating  the  office  of  State  supervisor 
of  oil  inspection,  prescribing  the  duties  thereof  and  providing  for  the 
appointment  of  such  supervisor,  abolishing  the  office  of  chief  of  the  di- 
vision of  mineral  oils  and  State  inspector  of  oils,  repealing  all  laws 
inconsistent  therewith,  and  declaring  an  emergency,"  is  not  uncon- 
stitutional as  violating  the  constitutional  provision  that  "  Every  act 
shall  embrace  but  one  subject  and  matters  properly  connected  there- 
with ;  which  subject  shall  be  expressed  in  the  title." 

Sabce. — SkUuiory  Office. — Terminaiion  of  by  Leffislature.^-The  term  of  the  in- 
cumbent of  a  statutory  office  may  be  ended  by  the  Legislature  at  any 
time,  and  provision  made  for  the  selection  of  his  successor. 

Same. — Aholiahing  Office. — Creation  of  New  One. — Where  the  Legislature  in 
abolishing  one  office  and  creating  another  determines  that  the  new 
duties  to  be  performed  or  new  burdens  imposed  are  sufficient  to  make  a 
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new  office,  such  determination  will  not  be  interfered  with  by  the  Su- 
preme Court  if  the  act  is  otherwise  valid. 
Sahe. — SlaU  Superviaor  of  Oil  Intpeetion. — AppaintmerU  of  by  State  Geologists 
— Under  section  1,  article  15,  of  the  Constitution,  providing  that  ''All 
officers  whose  appointments  are  not  otherwise  provided  for  in  this  Con- 
stitution shall  be  chosen  in  such  manner  as  now  is,  or  hereafter  may  be, 
prescribed  by  law,''  the  Legislature  may  confer  upon  the  State  geologist 
the  power  to  appoint  a  State  supervisor  of  oil  inspection. 

From  the  Marion  Circuit  Court. 

A.  J.  Beveridge,  D,  H.  Chase,  2).  C  Justice,  J.  W,  Vesey, 
0.  H,  Bogue,  A.  L.  Brick,  J.  S.  Engle,  G.  W.  Paris,  8.  R. 
Hamilly  —  Bear  and  —  Bear,  for  appellant. 

/.  E.  McCallough,  L.  P.  Harlan  and  A.  G.  Smith,  Attor- 
ney General,  for  appellee. 

Coffey,  C.  J. — The  facts  in  this  case,  as  they  are  dis- 

■ 

closed  by  the  information,  are  that,  on  the  8th  day  of  No- 
vember, 1889,  the  relator  was  appointed  to  the  o£Bce  of  State 
inspector  of  oils  for  the  State  of  Indiana,  by  the  Governor, 
and  was  duly  commissioned  to  hold  his  o£Bce  for  the  period 
of  two  years  from  that  date.  He  qualified  on  the  11th  day 
of  the  same  month,  and  entered  upon  the  discharge  of  the 
duties  of  the  office,' and  has  ever  since  continued  to  discharge 
such  duties.  On  the  13th  day  of  March,  1891,  the  Gover- 
nor appointed  the  relator  to  the  office  of  State  supervisor  of 
oil  inspection  for  this  State,  and  issued  to  him  a  commission 
to  serve  for  the  period  of  four  years  from  that  date,  and  on 
the  24th  day  of  the  same  month  he  qualified  as  such  officer* 
In  the  month  of  March,  1891,  whether  before  or  after  the 
appointment  of  the  relator  does  not  appear,  Sylvester  8. 
Gorby,  the  State  geologist,  appointed  the  appellee  to  the  of- 
fice of  State  supervisor  of  oil  inspection,  under  the  terms  of 
an  act  of  the  General  Assembly  passed  in  1891. 

Under  this  appointment  the  appellee  qualified  and  entered 
upon  the  discharge  of  the  duties  of  said  office.  No  commis- 
sion was  issued  by  the  Governor  to  the  appellee,  nor  does  it 
appear  that  the  commission  last  above  mentioned,  issued  to 
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the  relator,  was  attested  by  the  secretary  of  state,  or  that  the 
seal  of  the  State  was  thereto  attached. 

This  action  was  commenced  by  the  appellant  in  the  Ma- 
rion Circuit  Court  to  determine  the  right  to  the  office,  and 
to  an  information  setting  forth  the  above  facts  the  court  sus- 
tained a  demurrer. 

The  propriety  of  this  ruling  presents  the  question  for  our 
consideration. 

The  last  session  of  the  General  Assembly  passed  an  act 
containing  the  following  title  : 

"An  act  creating  the  office  of  Stite  supervisor  of  oil  in- 
spection, prescribing  the  duties  thereof,  and  providing  for  the 
appointment  of  such  supervisor,  abolishing  the  office  of  chief 
of  the  division  of  mineral  oils  and  State  inspector  of  oils, 
repealing  all  laws  inconsistent  therewith,  and  declaring  an 
emei'gency." 

The  act  creates  the  office  of  State  supervisor  of  oil  inspec- 
tion, and  provides  that  immediately  upon  the  taking  effect 
of  the  act  the  State  geologist  shall  appoint  a  skilled  and 
suitable  person,  a  resident  of  the  State,  not  interested  in  any 
way  in  manufacturing,  dealing  or  vending  any  illuminating 
oils  manufactured  from  petroleum,  as  St^te  supervisor  of  oil 
inspection,  whose  term  of  office  shall  be  for  the  term  of  four 
years  from  the  date  of  his  appointment.  In  case  of  a  vacancy, 
at  any  time,  the  act  requires  the  State  geologist  to  fill  the 
same.  The  State  supervisor  of  oil  inspection  is  subject  to 
removal  at  any  time  by  the  State  geologist  for  any  neglect  or 
violation  of  duty  enjoined  by  law.  The  act  requires  the 
supervisor  to  appoint  deputies,  and  provides  that  he  and  his 
deputies  shall  in  all  respects  perform  the  duties  heretofore 
required  by  law  of  the  chief  of  division  of  mineral  oils  and 
his  assistants,  or  State  inspector  of  oils  and  his  deputies,  and 
that  they  shall  receive  therefor  the  same  fees  and  compensa- 
tion provided  by  law  for  the  chief  of  the  division  of  mineral 
oils  and  his  assistants,  or  State  inspector  of  oils  and  his 
deputies. 
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The  State  supervisor  is  required  to  make  a  report  to  the 
State  geologist  on  the  second  Monday  of  January  in  each 
year  of  the  inspections  made  by  him  and  his  deputies  during 
the  preceding  year.  He  and  his  deputies  are  required  to 
comply  with  the  law  in  force  pertaining  to  the  inspection  of 
oils. 

The  second  section  of  the  act  reads  as  follows : 

^'  The  office  of  State  inspector  of  oils,  as  created  by  section 
2  of  'An  act  providing  for  the  inspection  of  all  kinds  of  oil 
that  shall  be  used  for  illuminating  or  combustive  purposes, 
regulating  the  sale  of  said  oil,  providing  for  certain  ap- 
pointments and  removals  to  be  made  by  the  Governor, 
defining  what  shall  constitute  certain  misdemeanors,  pre- 
scribing penalties,  repealing  certain  laws,  and  containing 
other  matters  properly  connected  therewith,^  approved  April 
11th,  1881,  as  well  as  the  office  of  chief  of  the  division  of 
mineral  oils,  created  by  section  6  of  ^An  act  establishing  a 
department  of  geology  and  natural  resources  of  the  State 
of  Indiana  and  providing  for  a  director  of  the  department, 
abolishing  the  department  of  geology  and  natural  history, 
and  the  office  of  State  geologist  connected  therewith,  abol- 
ishing the  offices  of  mine  inspector  and  State  inspector  of 
oils ;  repealing  all  laws  or  parts  of  laws  conflicting  with 
any  of  the  provisions  of  this  act  and  declaring  an  emer- 
gency,' passed  over  the  Governor's  veto  and  in  force  Feb- 
ruary 26th,  1889,  are  hereby  abolished ;  and  all  the  duties 
and  requirements  now  and  heretofore  devolved  by  law  upon 
such  officers  shall  be  performed  by  the  State  supervisor  of 
oil  inspection." 

The  act  repeals  all  laws  and  parts  of  laws  inconsistent 
with  its  provisions  and  contains  an  emergency  clause. 

It  is  contended  by  the  appellant  that  this  act  is  unconsti- 
tutional for  the  reasons : 

First,  That  the  same  is  in  conflict  with  the  provisions  of 
section  19,  article  4,  of  the  Constitution,  which  reads  as  fol- 
lows :    "  Every  act  shall  embrace  but  one  subject  and  mat- 
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ters  properly  connected  therewith ;  which*  subject  shall  be 
expressed  in  the  title/' 

Second.  That  the  General  Assembly  has  no  power,  under 
the  Constitution,  to  confer  on  the  State  geologist  the  right 
to  appoint  to  the  office  in  controversy. 

Third,  That  the  act  is  in  conflict  with  the  provisions  of 
section  8,  article  6,  of  the  Constitution,  which  reads  as  fol- 
lows :  "All  Stace,  county,  township,  and  town  officers  may 
be  impeached,  or  removed  from  office,  in  such  manner  as 
may  be  prescribed  by  law." 

The  construction  to  be  placed  upon  section  19,  article  4, 
supra^  we  regard  as  settled  by  the  ably  written  opinion  in 
the  carefully  considered  case  of  Hingle  v.  State,  24  lud.  28. 
Expressing  regrets  that  the  cases  upon  tUe  subject  of  the 
construction  of  this  constitutional  provision  were  in  conflict, 
the  court,  after  a  careful  review  of  the  cases,  reached  the 
conclusion  that  the  mischiefs  intended  to  be  prevented  by 
this  section  were  two,  namely : 

^^First  The  passage  of  any  act  under  a  false  and  delusive 
title,  which  did  not  indicate  the  subject-matter  contained  in 
the  act ;  a  trick  by  which  members  of  the  Legislature  had 
been  deceived  into  the  support  of  measures  in  ignorance  of 
their  true  character. 

^'Second.  The  combining  together  in  one  act  of  two  or 
more  subjects  having  no  relation  to  each  other ;  a  method 
by  which  members,  in  order  to  procure  such  legislation  as 
they  wished,  were  often  constrained  to  support  and  pass 
other  measures  obnoxious  to  them,  and  possessing  no  in- 
trinsic merit." 

The  same  ruling  was  made  in  the  case  of  Farhach  v.  State, 
24  Ind.  77. 

Had  the  General  Assembly  passed  a  separate  act  entitled 
"An  act  abolishing  the  office  of  chief  of  the  division  of 
mineral  oils,  and  State  inspector  of  oils,"  containing  the 
provisions  found  in  the  act  before  us,  no  one  would  doubt 
that  the  office  previously  held  by  the  appellant  was  aboU 
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ished,  and  that  the  title  was  sufficiently  broad  to  cover  the 
act.  So  if  it  had  passed  a  separate  act  entitled  '^An  act 
creating  the  office  of  State  supervisor  of  oil  inspection,  pre- 
scribing the  duties  thereof,  providing  for  the  appointment 
of  such  supervisor,"  followed  by  the  provisions  upon  that 
subject  found  in  the  act  before  us,  it  could  not  be  doubted 
that  a  new  office  had  bee'n  created,  the  mode  of  his  selection 
prescribed  and  his  duties  fixed,  and  that  the  title  of  such  act 
was  sufficient.  Indeed,  we  do  not  understand  the  counsel 
for  appellant  as  contending  that  the  act  in  question  is  not 
covered  by  the  title,  but  the  contention  is  that  the  act  does 
not,  in  fact,  do  what  it  purports  to  do.  The  argument  is 
that  an  office  consists  of  duties  to  be  performed,  services  to 
be  rendered,  directions  to  be  followed  and  emoluments  to  be 
received,  and  not  in  a  name,  and  that  for  this  reason  the  act 
does  not  abolish  one  office  and  create  another. 

Many  definitions  of  an  office  are  set  out  in  the  able  brief 
filed  on  behalf  of  the  appellant,  but  we  deem  it  unnecessary 
to  set  them  out,  or  to  analyze  them  in  this  opinion,  for  as- 
suming that  the  essence  of  an  office  consists  of  duties  to  be 
performed,  services  to  be  rendered,  directions  to  be  followed 
and  emoluments  to  be  received,  we  do  not  think  it  follows 
that  the  General  Assembly,  by  the  act  under  consideration, 
did  not  abolish  one  office  and  create  another.  In  consider- 
ing statutes  it  is  our  duty  to  ascertain,  if  possible,  the  in- 
tention of  the  legislative  body,  and  when  that  intention  is 
ascertained  it  is  our  duty  to  enforce  it,  unless  it  violates 
some  provision  of  the  Constitution.  The  case  of  Statey  ex 
rel.,  v.  WUtZj  11  La.  Ann.  439,  is  not  in  point  here,  for  in 
that  case  it  was  expressly  held  by  the  court  that  the  Legis- 
lature did  not  intend  to  abolish  one  office  and  create  another, 
and  the  decision  turns  upon  the  question  of  the  legislative 
intent.  Here  there  is  no  doubt  as  to  the  intention  of  the 
Legislature. 

As  we  understand  the  brief  for  the  appellant,  it  is  con- 
ceded  that  it  was  the  intention  to  vacate  the  office  held  by 


302  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  reL  Yancey, «.  Hyde. 

the  appellant  with  a  view  of  making  a  place  for  some  other 
person,  and  this  the  Legislature  undertook  to  do  by  abolish- 
ing the  office  held  by  the  appellant  and  creating  one  to  be 
filled  by  an  appointment  made  by  the  State  geologist.  This, 
we  think,  was  the  plain  intention,  and  this,  we  think,  the 
Legislature  has  done,  unless  there  is  some  provision  of  our 
Constitution  which  prohibits  such  Fegislation. 

It  is  perfectly  plain,  we  think,  that  there  is  now  no  office 
known  as  the  chief  of  division  of  mineral  oils,  nor  is  there 
any  office  known  by  the  name  of  the  State  inspector  of  oils, 
but  it  is  equally  plain  that  there  is  an  office  known  as  the 
office  of  State  supervisor  of  oil  inspection. 

Offices  are  neither  grants  nor  contracts,  nor  obligations 
which  can  not  be  changed  or  impaired.  They  are  subject  to 
the  legislative  will  at  all  times,  except  so  far  as  the  Consti- 
tution may  protect  them  from  interference.  Offices  created 
by  the  Legislature  may  be  abolished  by  the  Legislatui'e.  The 
power  that  creates  can  destroy.  The  creator  is  greater  than 
the  creature.  The  term  of  an  office  may  be  shortened,  the 
duties  of  the  office  increased,  and  the  compensation  lessened, 
by  the  legislative  will.  Coffin  v.  State,  ex  rel,,  7  Ind.  157 ; 
Walked-  v.  Dunham,  17  Ind.  483;  Walker  v.  Peelle,  18  Ind. 
264 ;  Gilbert  v.  Board,  etc.,  8  Blackf.  81 ;  Ellia  v.  State,  4 
Ind.  1 ;  Jeffries  v.  Rowe,  63  Ind.  592. 

In  the  case  of  If^alker  v.  Peelle,  supra,  the  term  of  Mr. 
Walker,  as  State  printer,  had  been  shortened  by  an  act  of 
the  Legislature.  His  second  point  in  the  case  was  that  the 
Legislature  did  not  possess  the  power  to  shorten  his  term 
of  office,  and  upon  this  subject  the  court  said  :  "  Upon  the 
second  point,  as  to  the  power  of  the  Legislature  to  make 
such  enactments,  we  do  not  propose  to  spend  much  time. 
We  suppose,  as  the  office  was  created  by  that  body,  that  it 
is,  in  this  particular,  under  its  control." 

The  power  of  the  Legislature  to  shorten  the  term  of  a 
statutory  office,  so  as  to  affect  an  incumbent,  once  conceded, 
it  is  not  difficult  to  see  that  there  is  no  limit  to  such  power. 
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If  it  may  shorten  the  term  of  a  three  years'  office  to  two 
years,  it  may  fix  the  term  at  one  year  or  at  one  hour.  In 
other  words,  the  length  of  time  a  particular  person  shall  hold 
is  absolutely  within  the  discretion  of  the  Legislature. 

It  is  not  claimed  that  there  is  any  constitutional  provision 
restraining  the  Legislature  in  this  matter  except  section  8, 
article  6,  above  set  out. 

In  our  opinion  it  is  not  the  purpose  of  this  section  to  con- 
trol legislative  action  upon  the  subject  we  are  now  consid- 
ering. It  was  no  doubt  foreseen  by  the  Constitutional  Con- 
vention that  some  officer  of  the  kind  named  might  prove 
unfaithful  to  his  trust,  and  the  purpose  of  this  provision  was, 
we  think,  to  enable  the  Legislature  to  pass  such  laws  as 
would  authorize  his  removal,  by  legal  process,  whether  such 
office  was  created  by  statute  or  by  the  Constitution  then  un- 
der consideration. 

The  effect  of  the  act  we  are  now  considering  was  to  put 
an  end  to  the  appellant's  term  of  office,  and  to  provide  a  new 
mode  of  selecting  some  one  to  discharge,  at  least  some,  if 
not  all,  of  the  duties  theretofore  discharged  by  the  appellant, . 
and  that  whether  the  office  of  State  supervisor  of  oil  inspec- 
tion is  to  be  regarded  as  a  new  office  or  an  old  office  under 
a  new  name,  the  intention  to  produce  this  result  is  plain, 
both  from  the  title  of  the  act  and  from  its  provisions.  In 
order  to  end  the  appellant's  term  of  office  we  do  not  think 
it  was  necessary  to  abolish  the  office  held  by  him.  As  it  is 
a  statutory  office,  it  was  within  the  power  of  the  Legislature 
to  end  the  term  of  the  incumbent  at  any  time,  and  make 
provision  for  the  selection  of  a  successor. 

But  we  think  the  appellant  is  in  error  in  his  position  that 
the  office  of  supervisor  of  oil  inspection  is  an  old  office  un- 
der a  new  name.  We  think  it  is  in  fact  what  it  purports  to 
be,  a  new  office.  It  is  true  that  the  general  duties  to  be 
performed  by  the  incumbent  of  this  office  are  the  same  as 
those  performed  by  the  appellant,  but  it  can  not  be  said  that 
no  new  duty  is  imposed. 


304  SUPREME  COURT  OF   INDIANA, 

The  State,  ez  rd.  Tancey,  «.  Hyde. 

The  iiiiposi|ioD  of  public  duties,  to  be  compensated  by 
emoluments  received  by  the  person  performing  such  duties, 
generally  constitutes  a  public  office,  but  it  is  not  true  that  a 
public  office  may  not  exist  without  the  imposition  of  duties 
or  the  receipt  of  emoluments,  as  plainly  appears  by  reading 
the  Constitution,  the  provisions  of  which  we  are  now  con- 
sidering. No  duties  are  prescribed  or  emoluments  fixed  as 
to  many  of  the  offices  named  in  the  Constitution,  but  it  can 
not  be  said  that,  for  this  reason,  the  Constitutional  Conven- 
tion failed  to  create  the  office,  or  that  the  Legislature  could, 
by  a  repeal  of  the  statutes  since  passed  fixing  the  duties  and 
emoluments,  abolish  the  offices  created  by  the  Constitution 
to  which  no  duties  are  attached  or  emoluments  fixed  by  that 
instrument. 

The  term  of  office  in  this  case  is  changed  from  two  to  four 
years,  the  mode  of  selection  is  changed,  and  the  incumbent 
is  subject  to  removal  at  the  will  of  the  State  geologist.  As  to 
the  number  of  new  duties  to  be  performed  or  new  burdens 
imposed  which  would  be  necessary  to  make  a  new  office,  we 
do  not  deem  it  necessary  to  inquire,  as  the  Legislature  has 
determined  that  those  imposed  in  this  case  are  sufficient  for 
that  purpose.  With  that  determination  we  have  no  right  or 
power  to  interfere  provided  the  act  is  otherwise  valid. 

And  this  brings  us  to  a  consideration  of  the  question  as  to 
whether  the  General  Assembly  may  confer  upon  the  State 
geologist  the  power  to  fill  the  office  in  question  by  appoint- 
ment. 

It  is  earnestly  contended  by  the  appellant  that  the  Greneral 
Assembly  possesses  no  such  power,  and  in  support  of  his 
contention  he  relies  principally  upon  the  case  oi  Stale,  ex  rcL, 
V.  Hyde,  121  Ind.  20. 

That  was  an  action  commenced  by  the  State,  ex  rel,  Yancey, 
against  Hyde,  to  determine  the  right  to  the  office  of  chief 
of  the  division  of  mineral  oils.  Each  of  the  parties  claimed 
the  office  under  an  appointment  made  by  the  director  of  the 
department  of  geology  and  natural  resources  of  the  State  of 
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Indiana.  Mr.  Collett,  from  whom  Yancey  received  his  ap- 
poiutmenty  had  been  appointed  and  commissioned  by  the 
Governor,  while  Mr.  Gorby,  from  whom  Hyde  received  his 
appointment,  had  been  elected  by  the  General  Assembly. 
The  question  at  issue  was  as  to  which,  if  either,of  the  two 
claimants,  was  entitled  to  the  office.  This  incidentally  in- 
volved the  question  of  the  power  of  the  General  Assembly 
to  create  and  fill,  by  its  own  election,  the  office  of  director 
of  the  department  of  geology  and  natural  resources,  and  the 
question  of  the  power  of  that  officer  to  appoint  the  chief  of 
the  division  of  mineral  oils.  It  was  h^ld :  First.  That  the 
General  Assembly  did  not  possess  the  power,  under  our 
Constitution,  to  create  and  fill,  by  its  own  election,  the 
office  of  director  of  the  department  of  geology  and  natural 
resources,  and.  Second,  That  such '  officer  had  no  power  to 
fill,  by  appointment,  the  office  of  chief  of  the  division  of 
mineral  oils. 

Whatever  difference  of  opinion  existed  among  the  mem- 
bers of  the  court,  as  then  constituted,  as  to  the  power  of  the 
General  Assembly  to  create  and  fill  an  office,  in  nowise  con- 
nected with  its  legislative  duties,  there  was  no  division  of 
opinion  as  to  the  unconstitutionality  of  so  much  of  the  law 
then  under  consideration  as  attempted  to  confer  on  the  di- 
rector of  the  department  of  geology  and  natural  resources 
the  power  to  appoint  the  chief  of  the  division  of  mineral 
oils.  The  reasons  for  holding  this  provision  unconstitu- 
tional were  fully  set  forth  in  the  dissenting  opinion  filed,  at 
the  time,  by  Elliott,  C.  J. 

The  conclusion  reached  that  there  was  no  valid  act  of  the 
Legislature  attempting  to  confer  on  the  director  of  the  de- 
partment of  geology  and  natural  resources  the  power  to  ap- 
point the  chief  of  division  of  mineral  oils,  it  must  be  plain 
to  every  one  that  the  question  as  to  whether  the  Legislature 
could  or  could  not  confer  such  power  was  not  involved  in 
the  case.  The  conclusion  that  the  power  to  fill  the  office 
Vol.  129.— 20 
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then  in  controversy  resided  in  the  Governor  was  correct^ 
whether  section  5152^  R.  S.  1881|  was  to  be  regarded 
as  in  force,  or  whether  it  was  to  be  regarded  as  having 
been  repealed  by  subsequent  legislation,  for,  if  in  force, 
it  expressly  conferred  such  power  on  the  Governor,  and  if 
repealed  there  was  an  absence  of  statutory  provisions  upon 
the  subject ;  and  it  became  the  duty  of  the  Governor  to  fill 
the  office,  under  his  constitutional  duty  to  see  that  the  laws 
were  faithfully  executed.  The  laws  upon  the  subject  of  in- 
specting oils  could  not  be  executed  without  an  officer  to  ex- 
ecute them ;  and  if  the  office  was  vacant  it  was  the  duty  of 
the  Governor,  in  the  absence  of  some  other  mode  prescribed 
by  law,  to  fill  it  by  appointment.  As  to  whether  the  argu- 
ment of  the  learned  judge  who  wrote  the  opinion  in  the  case 
of  State,  ex  rel.  Yancey,  v.  Hyde,  is  sound,  or  otherwise,  we 
do  not  stop  to  inquire  for  the  reason  that  the  conclusion 
reached,  holding  that  the  power  to  appoint  to  the  office  then 
in  controversy  belonged  to  the  Governor,  was  so  clearly 
right  that  the  process  of  reasoning  by  which  the  conclusion 
was  reached  is  wholly  immaterial.  The  argument  of  the 
judge  who  writes  an  opinion  is  never  to  be  confounded  with 
the  principle  of  law  decided  by  the  court. 

In  the  later  case  of  State,  ex  rel.,  v.  Gorby,  122  Ind. 
17,  Mr.  Gorby  claimed  the  office  of  director  of  the  depart- 
ment of  geology  and  natural  resources  by  virtue  of  an  elec- 
tion by  the  General  Assembly ;  while  Mr.  Collett  claimed 
the  same  office  under  an  appointment  made  by  the  Governor 
of  the  State.  The  case  involved  the  question  as  to  whether 
the  General  Assembly  of  the  State  had  the  power,  under  our 
Constitution,  to  create  an  office  in  nowise  connected  with  its 
legislative  duties,  and  reserve  to  itself  the  right  to  fill  such 
office  by  its  own  election.  It  was  sought  by  Mr.  Gorby  to 
sustain  the  action  of  the  General  Assembly  under  the  pro- 
visions of  section  1,  article  15,  of  our  State  Constitution, 
which  reads  as  follows : 

"All  officers  whose  appointments  are  not  otherwise  pro- 
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vided  for  in  this  Constitution  shall  be  chosen  in  such  man- 
ner as  now  is,  or  hereafter  may  be,  prescribed  by  law."  It 
was  held  that  this  provision  conferred  upon  the  General  As- 
sembly the  power  to  provide  the  mauner  in  which  certain 
State  officers  might  be  chosen,  but  that  there  was  a  broad 
distinction  between  providing  the  manner  in  which  an  officer 
might  be  chosen  and  in  making  the  choice. 

In  reaching  this  conclusion  the  court  relied,  in  acme  de- 
gree, upon  the  case  o{  State,  ex  rel.,  v.  Kennon,  7  Ohio  St.  546, 
in  which  it  is  said  that  the  distinction  between  the  power  to 
direct  the  manner,  the  mode  of  doing  an  act,  and  doing  the 
act  itself,  is  almost  too  clear  to  admit  of  demonstration.  As- 
suming that  the  office  then  in  question  was  an  administrative 
State  office,  the  incumbent  of  which  was  charged  with  the 
duty  of  administering  a  department  of  the  State  government, 
it  was  further  held  that  such  incumbent,  under  our  Consti- 
tution, should  be  elected  by  the  people,  and  that  it  was  the 
duty  of  the  Governor  of  the  State  to  fill  such  office  by  ap- 
pointment until  an  election  could  be  h^ld.  Having  reached 
this  conclusion,  it  was,  }>erhaps,  unnecessary  to  a  decision  of 
the  cause,  that  anything  more  should  have  been  said,  but  it 
was  thought  necessary  to  a  proper  understanding  of  the  opin- 
ion delivered  that  some  of  the  officers  contemplated  by  that 
section  of  the  Constitution  should  be  named. 

In  that  case  it  was  said  by  the  court  in  relation  to  offices 
of  the  nature  of  the  one  now  under  consideration  :  "  In  the 
creation  of  these,  and  kindred  offices,  it  is  within  the  power 
of  the  General  Assembly  to  provide  by  law  that  such  offices 
may  be  filled  either  by  election  or  by  appointment ;  and  when 
to  be  filled  by  appointment  it  need  not  provide  that  such  ap- 
pointment shall  be  made  by  the  Governor.  Such  appoint- 
ments, if  the  law  so  provides,  could  doubtless  be  made  by 
the  Governor  of  the  State,  or  by  any  one  or  more  of  the  ad- 
ministrative State  officers." 

What  was  said  of  officers  other  than  the  one  involved  in 
the  case,  being  beyond  the  actual  controversy  between  the 
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parties  to  the  suit,  was,  of  course,  of  no  biuding  force,  but 
it  is  of  value,  as  it  tends  to  index  the  mind  of  the  court,  in 
a  matter  illustrative  of  the  actual  adjudication.  In  this  case, 
however,  we  are  met  squarely  with  the  question  as  to  whether 
the  General  Assembly  possesses  the  power  to  confer  on  the 
State  geologist  the  legal  right  to  appoint  to  the  o£Sce  in- 
volved in  this  suit.  If  it  possesses  such  power  the  judgment 
of  the  circuit  court  must  be  a£Brmed,  otherwise  it  must  be 
reversed. 

The  solution  of  the  question  presented  for  decision  depends 
upon  the  nature  of  the  office  and  the  construction  to  be 
placed  upon  this  provision  of  our  State  Constitution. 

The  office  is  not  an  administrative  State  office,  whose  in* 
cumbent  is  charged  with  the  administration  of  a  separate 
department  of  the  State  government.  The  duties  to  be  per- 
formed are  such  as  pertain  purely  to  the  police.  It  is  an  of- 
fice, therefore,  which  may  be  filled  by  appointment,  and  as 
the  appointment  of  the  incumbent  is  not  provided  for  in  the 
Constitution,  the  case  falls  clearly  within  the  provisions  of 
section  1,  article  15.  That  section  applies  to  such  officers 
only  as  may  be  appointed,  and  for  whose  appointment  no  pro- 
vision is  made  in  the  Constitution.  As  the  incumbent  of 
the  office  in  question  may  be  appointed,  and  as  no  provision 
is  made  in  the  Constitution  for  his  appointment,  the  General 
Assembly  has  the  power  to  provide  by  law  for  the  manner 
of  his  selection.  It  has  the  power  to  provide  that  such  of- 
fice shall  be  filled  by  popular  election,  or  that  it  shall  be 
filled  by  appointment.  While  the  appointment  to  office  is, 
generally,  the  exercise  of  an  executive  or  administrative 
function,  we  do  not  think  it  must,  of  necessity,  be  made  by 
the  Chief  Executive,  for  by  the  terms  of  section  1,  article  3, 
of  the  Constitution,  the  executive  department  of  the  State 
includes  the  administrative.  Of  course  it  was  not  the  inten- 
tion that  any  administrative  State  officer  should  perform  any 
duty  properly  and  necessarily  belonging  to  the  Governor  of 
the  State,  but  it  was,  we  think,  the  intention  that  such  of- 
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ficers  should  have  the  power  to  perform  such  duties  as  should 
be  required  of  them  by  law,  in  the  administration  of  the 
State  government,  where  such  requirement  in  no  wise  con- 
flicted with  the  powers  delegated  to  the  Governor  alone. 

The  appointment  to  office  being  generally  the  exercise  of 
an  executive  or  administrative  function,  the  power  must  be 
conferred  upon  some  executive  or  administrative  officer,  but 
the  State  geologist  is  an  administrative  State  officer,  elected 
by  the  people. 

The  appointment  to  the  office  in  controversy  here  by  the 
State  geologist  is  certainly  a  manner  or  mode  of  selecting 
an  officer  for  whose  appointment  no  provision  is  made  by 
our  Constitution.  Nor  does  such  mode  of  selection  in  any 
manner  infringe  upon  the  prerogatives  of  the  Governor  of 
the  State. 

There  are  many  appointments  conferred  by  the  Constitu- 
tion upon  the  Governor  which  can,  in  no  manner,  be  affected 
by  legislation.  The  rule  upon  that  subject  is  stated  by  Judge 
Cooley,  in  his  valuable  work  on  Constitutional  Limitations, 
as  follows  :  **  The  authority  that  makes  the  laws  has  large 
discretion  in  determining  the  means  through  which  they 
shall  be  executed  ;  and  the  performance  of  many  duties  which 
they  may  provide  for  by  law  they  may  refer  either  to  the 
Chief  Executive  of  the  State,  or,  at  their  option,  to  any 
other  executive  or  ministerial  officer,  or  even  to  a  person 
specially  named  for  the  duty.  What  can  be  definitely 
said  on  this  subject  is  this :  that  such  powers  as  are  specially 
conferred  by  the  Constitution  upon  the  Governor,  or  upon 
any  other  specified  officer,  the  Legislature  can  not  require  or 
authorize  to  be  performed  by  any  other  officer  or  authority  ; 
and  from  those  duties  which  the  Constitution  requires  of 
him  he  can  not  be  excused  by  law.  But  other  powers  or 
duties  the  executive  can  not  exercise  or  assume  except  by 
legislative  authority,  and  the  power  which  in  its  discretion 
it  confers  it  may  also  in  its  discretion  withhold,  or  confide 
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to  other  hands/'  Cooley  Coustitutional  Limitations  (6th 
ed.),  133. 

The  office  involved  in  this  controversy  does  not  belong  to 
the  class  which  must  of  necessity  be  filled  by  the  Governor, 
but  it  is  an  office  created  by  statute,  largely  under  the  con- 
trol of  the  Legislature  which  created  it,  and  falls  within  the 
constitutional  provision  which  confers  upon  the  General  As- 
sembly the  power  to  prescribe  the  mode  or  manner  of  select- 
ing its  incumbent. 

In  our  opinion  the  statute  now  under  consideration  is  not 
subject  to  the  constitutional  objections  urged  against  it,  and 
for  that  reason  the  circuit  court  did  not  err  in  sustaining  the 
demurrer  to  the  information  in  this  cause. 

Judgment  affirmed. 

Filed  June  18,  1891 ;  petition  for  a  rehearing  overruled  Oct.  13,  1891. 
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Stonehill,  Executor,  et  al.  v.  Swartz  et  al. 

Tbust. — Enforcement  of. —  Volunteer. — Parol  Evidence  Inadmissible  to  Establish 
Express  Ti-ust. — In  an  action  to  enforce  a  trust  in  land,  the  plaintiff,  who 
has  parted  with  nothing,  can  not  sliow  by  parol  that  a  grantor  convey- 
ing land  by  a  deed  absolute  had  an  oral  agreement  with  the  grantee 
that  the  latter  should  have  a  life-estate  in  the  land,  and  hold  the  re- 
mainder in  trust  for  said  plaintiff. 

Same. — Parol  Evidence. — An  express  trust  can  not  be  established  by  parol 
evidence. 

Same. — Action  to  Enforce. — Statute  of  Limitations. — Where  a  trustee,  ignor- 
ing an  alleged  trust,  sells  and  mortgages  the  trust  lands  as  his  own,  and 
disposes  of  the  same  by  will,  without  remonstrance  from  the  cestui  que 
trustf  the  latter  can  not,  after  more  than  twenty  years  have  elapsed, 
bring  an  action  to  enforce  a  trust  in  such  lands. 

Quieting  Title. — Statute  of  Limitations. — An  action  to  quiet  title  is  barred 
in  fifteen  years. 

From  the  Newton  Circuit  Court. 
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J,   S.  Saunderaon,  F.  A.  Comparet,  E,  P.  Hammond  and 
W.  B.  Austin,  for  appellants. 
S,  P.  Thompson,  for  appellees. 

Olds,  J. — The  appellees,  Sarah  C.  Swartz  and  Julia  A. 
Knouif,  brought  this  suit  in  the  court  below,  against  the  ap- 
peilauts  and  their  co-appellees,  to  establish  and  enforce  an 
alleged  trust  in  certain  real  estate  situate  in  Newton  county, 
Indiana,  to  which  John  Sell  had  the  legal  title,  and  had  been 
in  possession  of  for  more  than  twenty  years  prior  to  his  death, 
and  asking  to  have  their  title  to  the  same  quieted.  The 
complaint  was  in  three  paragraphs.  Demurrers  were  sustained 
to  the  second  and  third,  and  overruled  as  to  the  first.  Ap- 
pellants answered  in  ten  paragraphs, — the  first  a  general  de- 
nial, and  the  others  were  affirmative  answers,  pleading  the 
statute  of  frauds  of  Ohio  against  the  verbal  contract  between 
Jacob  and  John  Sell,  whereby  an  alleged  trust  was  created, 
setting  up  the  fifteen  years'  statute  of  limitations  against  part 
of  the  complaint  which  sought  to  enforce  the  trust  against 
the  lands  situate  in  Indiana,  and  sold  by  the  deceased  in  his 
lifetime,  pleading  an  estoppel  against  the  recovery  for  the 
lands  sold  by  the  executor,  and  setting  up  an  election  by  ap- 
pellees to  take  under  the  will,  and  also  a  family  settlement 
whereby  they  were  estopped  from  asserting  the  claims  set 
forth  in  their  complaint.  A  demurrer  was  sustained  as  to  the 
second  paragraph  of  answer. 

The  plaintifTs  below  filed  a  reply  in  four  paragraphs. 

There  was  a  trial  by  the  court,  and  a  special  finding  of 
facts  and  conclusions  of  law  stated  by  the  court,  to  which 
conclusions  of  law  appellants  jointly  and  severally  excepted. 
Exceptions  were  also  reserved  to  the  rulings  of  the  court  on 
demurrers. 

Motions  were  made  by  the  appellants  to  require  the  court 
to  restate  its  conclusions  of  law,  for  judgment  in  their  favor 
on  facts  found,  for  a  new  trial,  for  veniy^e  de  novo,  and  in  ar- 
rest of  judgment;  all  of  which  motions  were  overruled  and 
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exceptions  reserved.  Errors  are  properly  assigned  on  the 
several  rulings  of  the  court. 

The  principal  discussion  by  counsel  for  the  appellants  re- 
lates to  the  sufficiency  of  the  facts  found  to  sustain  the  con- 
clusions of  law  stated  by  the  court^  and  the  judgment  ren- 
dered in  pursuance  therewith. 

So  much  of  the  finding  of  facts  as  are  material  for  the  de- 
cision of  the  case  are  as  follows: 

"  1.  That  said  decedent,  John  Sell,  was  married  twice. 
His  first  wife,  Lydia  Sell,  to  whom  he  was  married  about 
1835,  was  the  daughter  of  Jacob  Sell,  of  Adams  county, 
Pennsylvania.  Said  Lydia  died  about  1848,  leaving  sur- 
viving her  her  said  husband  John  Sell,  and  three  children 
by  said  John  Sell,  to  wit :  The  plaintiff,  Sarah  C,  who 
was  married  to  John  H.  Swartz  in  1860,  and  divorced  from 
him  in  1874 ;  also  the  plaintiff  Julia  A.,  who  is  the  wife  of 
John  Knouff ;  and  also  Susan,  who  died  in  1858,  at  the  age 
of  about  eleven  years.  Said  Sarah  C.  Swartz  was  born  in 
1837.  Said  Julia  A.  Knouff  was  born  in  1842.  The  second 
wife  of  said  decedent,  John  Sell,  was  the  defendant  Eliza- 
beth Sell,  to  whom  he  was  married  about  1848,  and  who  is 
the  widow  of  said  decedent,  her  age,  at  this  time,  being  74 
years.  The  children  of  said  John  Sell,  by  his  second  wife, 
are  the  defendants,  Mary  J.,  who  is  the  wife  of  the  defend- 
ant Philip  Stonehill,  and  Emma  R.,  who  is  the  wife  of  the 
defendant  Alexander  G.  Geizelraan.  Said  Mary  J.  was  born  in 
1849.  Said  Emma  R.  was  born  in  1853.  The  defendants 
Clara  and  Sherman  Swarts^  and  Lilly  Maloney,  married  to 
the  defendant  George  Maloney,  are  children  of  the  plaintiff 
Sarah  C.  Swartz  by  said  John  H.  Swartz.  Said  Jacob  Sell,  the 
father  of  said  John  Sell's  first  wife  Lydia,  died  at  his  resi- 
dence in  Adams  county,  Pennsylvania,  in  1855.  Said  John 
Sell  died  in  said  Newton  county,  where  he  had  resided  over 
seventeen  years,  on  the  14th  day  of  January,  1886. 

"2.  Said  Jacob  Sell,  on  October  3,  1805,  became  the 
owner  by  patent  from  the  United  States,  of  the  southeast 
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quarter  of  section  eleven,  township  eleven,  range  eight,  in 
Starke  county,  Ohio.  Soon  after  said  John  Sell,  who  then 
resided  in  Adams  county,  Pennsylvania,  married  said  Lydia, 
said  Jacob  told  said  John  that  if  he,  said  John,  would  move 
to  Starke  county,  Ohio,  and  settle  upon  said  land  that  he 
would  some  day  convey  the  same  to  said  Lydia,  it  being  said 
Jacob's  intention  to  convey  her  said  land  as  an  advancement. 
Said  John  and  his  wife,  said  Lydia,  moved  to  and  located 
upon  said  laud,  pursuant  to  said  promise,  and  were  residing 
there  at  the  time  of  her  death.  Said  John  continued  to  live 
on  said  land  for  many  years  after  his  second  marriage,  mak- 
ing the  same  a  home  for  himself  and  family.  Said  Lydia 
died  without  having  received  any  conveyance  of  said  land. 
Having  failed  to  convey  said  real  estate  to  said  Lydia,  and 
still  holding  the  title  thereto,  said  Jacob  Sell  on  the  16th  day 
of  October,  1854,  conveyed  said  real  estate  by  deed,  with 
full  covenants  of  title,  to  said  John  Sell,  his  heirs  and  ad- 
signs  forever." 

^'  The  consideration  expressed  in  said  deed  was  twenty-one 
hundred  dollars,  but  nothing  in  fact  was  paid  by  said  John 
to  said  Jacob  for  said  real  estate,  the  conveyance  being  made 
to  him  from  the  fact  of  said  Jacob's  intention  to  have  con- 
veyed said  real  estate  to  said  Lydia  as  an  advancement,  and 
it  being  conveyed  to  said  John  because  of  said  Jacob's  fail- 
ure to  convey  to  said  Lydia  during  her  lifetime. 

'*  3.  At  the  time  of  executing  said  deed  said  John,  who, 
with  his  family,  had  been  residing  on  said  land  many  years, 
was  on  a  visit  to  Adams  county,  Pennsylvania.  Said  Jacob 
said  to  him  :  'John,  you  go  back  to  Starke  county,  Ohio, 
and  improve  that  land '  (referring  to  the  land  described  in 
said  deed)  '  for  your  own  convenience  and  comfort.  Lydia ' 
(referring  to  said  John's  deceased  wife)  '  always  spoke  well 
of  you.  I  don't  want  to  deprive  you  of  a  home.  I  will 
give  you  that  land  with  the  understanding  that  you  are  to 
have  the  use  of  it  during  your  life,  and  at  your  death  it  is 
to  go  to  Lydia's  children  '  (referring  to  said  plaintiffs  and 
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to  their  said  sister  Susan).  Said  John  theu  verbally  agreed 
with  said  Jacob  to  accept  a  conveyance  of  said  real  estate 
upon  said  conditions,  and  said  deed  was  theu  executed;  the 
said  contemporaneous  verbal  understanding,  between  said 
Jacob  and  said  John,  being  that  said  John  was  to  have  an 
estate  in  said  land  during  his  (said  John's)  life,  and  that  at 
his  death,  said  real  estate  should  go  to  the  children  of  said 
Lydia.  There  was  nothing  said  as  to  what  was  to  be  done 
to  effectuate  a  conveyance  of  said  real  estate  to  said  children 
at  said  John's  death,  except  that  said  John  was  to  see  that 
Lydia's  children  got  the  land  at  his  death.  There  was  no 
writing  whatever  pertaining  to  said  verbal  understanding. 
Prior  to  said  transaction,  said  Jacob  had  executed  a  will  de- 
vising said  real  estate  to  said  Lydia's  children,  bat  upon  said 
John  agreeing  to  accept  said  conveyance  upon  said  verbal 
conditions,  and  at  the  time  of  executing  said  deed,  said  Jacob 
destroyed  said  will.  Said  John  remained  on  said  land  for 
many  years  after  the  execution  of  said  deed  to  him  by  said 
Jacob,  making  it  a  home  for  himself  and  family.  His  said 
family,  at  the  time  of  said  conveyance,  consisted  of  his  three 
<shildren  by  his  first  marriage,  his  second  wife,  and  his  said 
two  children  by  his  second  wife,  all  of  whom  were  residing 
with  him  upon  said  land.  *    . 

"  On  February  3d,  1865,  said  John  Sell  and  his  wife,  said 
Elizabeth  Sell,  conveyed  by  warranty  deed  to  Mary  Bard, 
wife  of  Samuel  Bard,  said  real  estate  in  Starke  county,  Ohio, 
except  seventeen  and  -^/^  acres,  previously  conveyed  to  other 
persons,  which  deed  to  said  Mary  Bard  was  duly  recorded 
on  October  20th,  1865.  The  consideration  as  expressed  in 
said  deed  was  ten  thousand  dollars. 

"On  October  11th,  1864,  said  Samuel  Bard  conveyed  to 
said  John  Sell,  by  quitclaim  deed,  the  following  real  estate  in 
Newton  county,  Indiana,  to  wit :  That  fraction  lying  on  the 
south  side  of  the  Iroquois  river  of  S.  E.  qr.  of  S.  E.  qr.,  sec. 
25,  containing  five  and  -j^  acres ;  also  the  fraction  lying  on 
the  south  side  of  said  river  in  S.W.qr.  of  S.  E.qr.,sec.  25,  con- 
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taining  two  acres;  all  in  township  28,  range  9.  October 
llthy  1864^  said  Samuel  Bard  and  wife  conveyed  to  John 
Sell^  by  warranty  deed,  the  following  real  estate  in  said  county 
of  Newton,  to  wit :  The  S.  E.  qr.  of  the  N.  E.  qr.,  sec.  36  ;  lot 
one  (1)  of  said  section  in  township  28,  range  9,  also  E.  |  of 
S.  W.  qr.  and  N.  W.  qr.  of  S.  E.  qr.  of  sec.  19,  and  N.  W.  qr.  of 
sec.  31,  and  S.  part  of  8.  W.  qr.  of  sec.  80,  being  all  that  part 
lying  south  of  Iroquois  river,all  in  township  28  north, of  range 
8  west,  containing  340  acres.  Both  of  said  deeds  were  duly 
recorded.  The  consideration  as  expressed  in  the  first  of  said 
deeds  from  said  Bard  and  wife  was  $168.  The  consideration 
as  expressed  in  the  second  of  said  deeds  was  $7,200.  Said 
deeds  were  in  fact  executed  by  said  Bard  and  wife  to  said 
John  Sell  in  a  trade  for  said  real  estate  in  Ohio.  In  said 
trade  said  land  in  Ohio  was  estimated  as  being  of  the  value 
of  twenty-six  hundred  and  thirty-two  dollars  more  than  said 
land  in  Newton  county,  Indiana,  and  in  payment  of  this 
amount,  and  also  in  consideration  of  the  further  sum  of  $1,- 
168  which  said  John  Sell  paid  to  said  Bard,  said  Bard  and 
his  wife,  on  February  10th,  1866,  conveyed  by  warranty 
deed  to  said  John  Sell  the  following  real  estate  in  Newton 
county,  to  wit:  N.  E.qr.  of  sec.  24,  township  28,  range  9;  W.  J 
ofN.W.qr.,  sec.  19,  township  28,  range  8,  also  part  of  S.  W. 
qr.  sec.  29,  township  28,  range  8,  bounded  as  follows  :  Begin- 
ning on  south  line  of  said  quarter  section,  15  rods  east  of  S. 
W.  corner  thereof;  thence  east  20  rods,  thence  north  to  north 
line  of  said  qr. ;  thence  W.  20  rods ;  thence  south  to  place 
of  beginning,  containing  in  all  240  acres.  All  of  said  deeds 
from  said  Bard  and  wife  to  said  John  Sell  were  duly  recorded 
on  March  4th,  1865.  Of  lands  conveyed  by  said  Bard  and 
wife  to  said  Sell,  the  latter  afterwards  conveyed  by  deed,  in 
which  his  wife,  Elizabeth,  joined,  to  persons  and  at  prices  as 
follows,  to  wit : 

"On October  3d,  1870,  to  Orlando  Bush, the  E.  J  of  S.W. 
qr.,  sec.  19,  township  28,  range  8,  and  N.  W.  qr.  of  S.  E.  qr., 
sec.  19,  township  28,  range  8,  at  and  for  the  sum  of  $1,800, 
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which  was  paid  to  said  Sell  at  the  date  of  said  conveyauce  ; 
March  22d,  1883,  to  Wilson  P.  Griggs,  part  of  S.  W.  qr.,sec. 
29,  township  28,  range  8,  for  $300,  which  was  paid  to  said 
Sell  on  said  day. 

"  In  addition  to  the  lands  conveyed  to  decedent  by  said 
Bard  and  undisposed  of,  said  John  Sell  at  the  time  of  his 
death,  on  January  14th,  1886,  also  owned  in  fee  simple  in 
said  county  of  Newton  and  State  of  Indiana,  753  acres  of 
other  real  estate,  making  in  all,  with  said  land  conveyed  to 
decedent  by  said  Bard  and  undisposed  of,  1,270  acres,  which, 
at  the  time  of  said  decedent's  death,  was  of  the  average  value 
of  $30  per  acre,  making  the  total  value  of  thirty-eight  thou- 
sand and  one  hundred  dollars. 

"  The  personal  property  of  said  decedent  at  the  time  of 
his  death,  was  of  the  value  of  $287.50.  On  May  6th,  1857, 
the  S.  E.  i,  sec.  15,  township  19,  range  7,  in  Starke  county, 
O.,  was  conveyed  to  said  John  Sell  by  Frederick  Fainot  for 
the  consideration  as  expressed  in  the  deed  of  seven  thousand 
dollars,  and  on  March  30th,  1868,  said  Sell  conveyed  the 
same  land  to  Henry  C.  Wise  for  the  consideration  as  ex- 
pressed in  the  deed  of  eleven  thousand  dollars. 

"At  the  time  of  said  decedent's  death  there  were  mortgages 
upon  said  real  estate  in  said  county  of  Newton,  duly  executed 
by  him  and  his  wife,  and  duly  recorded,  as  follows,  to  wit : 

"(a)  Mortgage  to  Samuel  A.  Tolman,  January  7th, 1884,  on 
E.  J,  N.W.qr.,  sec.  24,  township  28, range  9,  and  80  -j^  acres 
in  S.W.  qr.,  sec.  13,  township  28,  range  9,  also  39  ^^  acres  in 
S.  W.  qr.,  sec.  30,  township  28,  range  8,  more  particularly  de- 
scribed in  the  mortgage,  to  secure  payment  of  note  for  $2,- 
000,  executed  by  said  John  Sell. 

"(b)  November  1st,  1881,  mortgage  to  Isaac  Hoge  on  E. 
J  of  S.  E.  qr.,  sec.  9,  W.  |  of  S.  W.  qr.  sec.  10  and  N.  J  of 
S.  E.  qr.  and  S.  J  of  N.  E.  qr.  sec.  16,  township  27,  range  9, 
also  W.  half  of  N.  W.  qr.  sec.  19,  township  28,  range  8,  and 
the  S.  E.  qr.  of  the  N.  E.  qr.  and  the  N.  E.  qr.  of  the  S.  E. 
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qr.  sec.  36^  township  28,  range  9,  to  secure  payment  of  note 
for  $8,000,  executed  by  said  John  Sell. 

"  (c)  January  8th,  1886,  mortgage  to  Edward  Sanford  on 
the  N.W.  qr.  sec.  31,  N.  E.  qr.  sec.  24,  the  S.  W.  qr.  of  N.  E. 
qr.  sec.  36,  township  28,  range  8,  and  the  W.  ^  of  the  S.  E. 
qr.  and  lot  1  in  sec.  36,  township  28,  range  9,  to  secure  the 
payment  of  a  note  for  (5,000,  executed  by  said  John  Sell. 
At  the  time  of  the  death  of  said  John  Sell  the  principal  of 
said  mortgages  and  interest  thereon  to  the  amount  of  $600, 
in  all  $15^600,  were  unpaid.  Said  decedent  at  the  time  of  his 
death  was  owing  other  sums  to  the  amount  of  $3,400,  making 
his  entire  indebtedness  $19,000. 

Said  John  Sell  died  testate  on  January  14, 1886.  His  will, 
which  was  duly  executed  ou  January  6,  1886,  directed  the 
payment  of  his  debts,  devised  to  his  widow,  the  defendant 
Elizabeth  Sell,  the  west  half  of  the  southwest  quarter  of  sec- 
tion 10,  township  27,  range  9,  in  said  county,  of  the  value 
of  $3,200,  and  bequeathed  to  her  such  amount  of  his  personal 
property  as  she  might  desire  to  take.  Said  will  directed  said 
executor  to  take  charge  of  all  of  said  decedent's  estate,  real 
and  personal,  not  devised  to  the  widow,  to  lease,  rent,  mort- 
gage, or  sell  said  real  estate,  and  to  pay  off  said  mortgages 
and  other  debts,  giving  the  executor  twelve  years  in  which 
to  settle  said  estate.  Said  will  also  directed  that  as  soon  as 
said  estate  was  settled,  and  all  of  said  decedent's  mortgages 
and  debts  were  paid,  the  remainder  of  his  estate  should  be 
equally  divided  into  four  parts,  one  to  go  to  the  plaintiff, 
Sarah  C.  Swartz,  during  her  natural  life,  and  the  remainder 
of  such  part,  at  her  death,  to  her  children,  Clara  and  Sher- 
man Swartz,  and  Lilly  Maloney;  one  part  to  the  plaintiff 
Julia  A.  Knouff,  and  her  husband  John  Knouff;  one  part 
to  the  defendants  Mary  J.  Stonehill  and  Philip  Stonehill, 
and  one  part  to  the  defendants  Emma  R.  Geizelman  and 
Alexander  G.  Geizelman.  Said  Philip  Stonehill  was  named 
in  said  will  as  the  executor  thereof.  It  was  the  intention  of 
said  testator  that  said  will  should  apply  to  all  of  the  reales- 
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tate  of  which  he  died  seized,  including  the  undisposed 
real  estate  which  had  been  conveyed  to  him  by  said  Bard 
and  wife. 

'*  Said  will  was  duly  proved  and  admitted  to  probate  be- 
fore the  clerk  of  the  Newton  Circuit  Court,  January  20th, 
1886,  and  on  said  day  duly  recorded  in  the  record  of  wills 
in  said  clerk's  office.  On  the  same  day  said  Stonehill  filed  a 
bond  as  such  executor  to  the  approval  of  said  clerk,  and  re- 
ceived from  said  clerk  letters  of  administration  of  said  estate, 
with  the  will  annexed.  At  the  following  term  of  said  New- 
ton Circuit  Court,  namely,  on  the  22  day  of  February,  1886, 
said  court  duly  approved  the  probate  of  said  will,  and  also 
confirmed  the  action  of  said  clerk  in  approving  the  bond 
and  in  issuing  said  letters  of  administration  to  said  Philip 
Stonehill  as  such  executor.  Said  Stonehill,  as  such  executor, 
gave  notice  of  his  appointment,  as  required  by  law,  on  the 
28th  day  of  January,  1886,  and  on  the  4th  and  11th  days  of 
February,  1886.  No  proceedings  have  ever  been  instituted 
in  any  court  by  any  person  to  contest  the  validity  of  said 
will  or  to  set  the  same  aside,  and  said  Stonehill  has  contin- 
ued to  act,  and  is  still  acting,  as  such  executor. 

''At  the  time  of,  and  for  many  years  before  and  since  the 
death  of  said  decedent,  said  plaintiff  Julia  A.  Knouff  and 
her  husband  John  Knouff,  said  defendants  Geizelman  and 
Gcizelman  and  Stonehill  and  Stonehill  resided  in  said  county 
of  Newton,  not  far  from  the  residence  of  said  decedent.  Said 
plaintiff  Sarah  C.  Swartz  formerly  resided  in  said  county, 
but  for  many  years  has  resided  in  Chicago,  Illinois.  She 
attended  her  father's  funeral,  and  on  the  day  thereafter, 
namely,  on  January  18th,  1886,  it  being  her  intention  to  go 
home  on  the  following  day,  said  will  was  carefully  read  to 
and  in  the  presence  and  hearing  of  said  plaintiffs  and  de- 
fendants Knouff,  Elizabeth  Sell,  Stonehill  and  Stonehill  and 
Geizelman  and  Geizelman.  On  the  reading  of  said  will  none 
of  said  parties  then  expressed  or  manifested  any  dissatisfac- 
tion with  said  will  or  any  of  its  provisions,  and  in  a  few  mo- 
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ments  after  the  will  was  read  the  parties  separated.  Said 
parties  then  all  had  a  general  knowledge  of  the  extent  of  the 
decedent's  property^  and  of  the  fact  that  he  was  considerably 
in  debt  at  the  time  of  his  death,  but  did  not  know  the  amount 
of  his  debts,  nor  the  exact  value  of  his  property,  nor  whether 
there  was  anything  due  to  him  from  others.  At  the  time 
said  will  was  read  there  was  nothing  said  as  to  the  amount 
of  his  property  or  his  indebtedness.  At  the  time  of  said 
decedent's  death  about  900  acres  of  real  estate,  including  400 
acres  which  had  been  conveyed  to  him  by  said  Bard  and  wife, 
were  under  cultivation.  Said  executor,  on  receiving  his  ap- 
pointment, immediately  took  charge  of  all  of  said  real  es- 
tate, and  rented  and  leased  the  same  during  the  years  1886 
and  1887,  collected  the  rents  therefrom,  amounting  to  %i  to 
$4  an  acre,  each  year,  and  applied  the  same  to  the  payment 
of  said  decedent's  debts.  The  plaintiffs  did  not  in  any  man- 
ner object  to  said  proceedings  upon  the  part  of  said  Stone- 
hill  as  such  executor,  and  have  never  demanded  possession 
of  any  of  said  real  estate,  or  the  accounting  to  them  for  any 
of  the  rents  and  profits  thereof. 

'^  Said  plaintiff,  Sarah  C.  Swartz,  in  the  spring  of  1887,  be- 
fore the  commencement  by  either  of  said  plaintiffs  of  any 
action  herein,  and  before  either  of  them  filed  any  claim 
against  said  estate,  attempted  to  assist  said  Stonehill  as  such 
executor  in  selling  real  estate  under  said  will,  to  pay  said 
decedent's  debts,  with  the  view  of  a  speedy  settlement  of 
said  estate,  but  none  of  the  lands  they  attempted  to  assist  in 
selling  were  any  portion  of  the  Bard  lands.  Said  defendant 
Knouff  also,  at  the  same  time,  and  for  the  same  purpose,  at- 
tempted to  assist  said  Stonehill  in  selling  real  estate  under 
said  will.  Said  widow,  said  executor,  said  Stonehill  and 
Stonehill  and  said  Geizelman  and  Geizelman  believed  from 
said  various  acts  and  conduct  of  said  plaintiffs  that  they  had 
elected  to  take  under  said  will,  and  that  they  would  not  as- 
sert any  claim  against  said  decedent's  estate,  not  given  them 
under  said  will ;  and  said  widow,  upon  her  own  volition  and 
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at  the  request  of  said  defendants,  refrained  until  it  was  too 
late  for  her  to  do  so  to  make  her  election  to  take  under  the 
law.  Neither  of  said  plaintiffs  have  in  any  way  renounced 
their  rights  under  said  will,  and  each  of  them  claims  her 
rights  thereunder. 

"Said  widow  took  personal  property  under  said  will  to  the 
value  of  fifty  dollars,  making  with  the  real  estate  devised  to 
her  $3,250,  which  she  received  under  said  will.  Had  she 
elected  to  take  under  the  law,  her  interest  in  said  estate 
would  have  been  about  thirteen  thousand  dollars,  including 
the  Bard  land,  and  seven  thousand  dollars  excluding  the 
Bard  land. 

'^Said  decedent,  during  the  time  he  held  the  legal  title  to 
said  real  estate  in  Starke  county,  Ohio,  had  possession  of  and 
exercised  exclusive  control  thereover,  receiving  the  rents 
and  profits  and  paid  the  taxes  thereon,  and  there  is  no  evi- 
dence that  said  plaintiffs,  or  either  of  them,  during  the  time 
that  the  title  thereof  was  in  his  name,  ever  attempted  to  as- 
sert any  interest  therein,  nor  is  there  any  evidence  that  there 
was  ever  any  agreement  between  them,  or  either  of  them, 
and  said  decedent  respecting  said  real  estate.  There  is  no 
evidence  that  said  plaintiffs,  or  either  of  them,  were  ever  con- 
sulted about,  were  present  at,  or  had  any  knowledge  of,  the 
trade  until  after  the  said  trade  was  made  between  said  dece- 

a 

dent  and  said  Bard  of  said  land  in  Ohio  for  said  lands  in 
said  county  of  Newton,  conveyed  to  said  decedent  by  said 
Bard.  Said  decedent,  on  said  real  estate  in  Newton  county 
being  conveyed  to  him  by  said  Bard,  took  immediate  pos- 
session of  the  same,  and  remained  in  the  uninterrupted  pos- 
aession  thereof  during  his  life,  receiving  the  rents  and  profits 
and  exercising  exclusive  control  over  the  same,  except  as  to 
such  parts  as  he  conveyed  as  aforesaid,  and  of  this  he  re- 
mained in  possession,  and  exercised  control  thereof  until  he 
conveyed  the  same,  and  during  said  time  received  and  en- 
joyed the  rents  and  profits  of  said  real  estate.  There  is  no 
evidence  that  said  plaintiffs,  or  either  of  them^  during  said 
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decedent's  life,  claimed  any  interest  in  said  real  estate,  or 
any  of  said  real  estate  conveyed  to  said  decedent  by  said 
Bard. 

'^  There  is  evidence  that  said  decedent,  on  some  two  oc- 
casions, a  few  years  before  his  death,  expressed  to  persons 
other  than  said  plaintiffs,  an  intention,  on  account  of  said 
land  in  Ohio  having  been  conveyed  to  him  by  said 
plaintiff's  grandfather,  Jacob  Sell,  to  provide  in  his  will 
that  said  plaintiffs  sliould  have  a  greater  share  of  his  estate 
than  said  defendants  Emma  R.  Geizelman  and  Mary  J. 
Stonehill.  Said  John  Sell  at  various  times  while  in  posses- 
sion of  the  Ohio  land,  and  while  in  possession  of  the  Bard 
lands,  stated  that  plaintiffs  should  have  the  land,  or  the 
value  of  the  Ohio  land  at  his  death,  and  after  the  exchange 
of  the  Ohio  land  for  the  Bard  land,  he  made  such  statements 
in  the  presence  of  the  plaintiffs. 

*'  Said  plaintiffs  filed  no  claims  against  said  decedent's  es- 
tate until  the  18th  day  of  April,  1887,  which  was  more  than 
one  year  after  the  probate  of  said  will.  It  was  in  these  claims 
that  they  filed  amended  complaints  at  the  February  term, 
1888,  of  this  court,  and  which  were  consolidated  at  the  pres- 
ent term  of  this  court.  Said  plaintiffs  did  not  until  the  filing 
of  said  amended  complaints  at  the  said  February  term,  1888, 
of  this  court,  seek  to  recover  title  to  any  of  said  real  estate 
described  in  their  cpmplaint. 

''  Since  the  death  of  said  decedent  said  Stonehill,  as  such 
executor,  has  sold  of  said  real  estate  conveyed  by  said  Bard 
to  said  decedent  as  follows,  to  wit: 

"  (a)  August  8th,  1887,  to  Pete^  Herath,  W.  J  of  N.  E.  i, 
sec.  24,  township  28,  range  9,  for  $2,400.  Of  this  sum 
Herath  paid  the  executor  $1,400  in  money  and  gave  his  note 
for  $1,000,  which  is  still  unpaid. 

"  (b)  August,  1887,  to  George  O.  Conn,  E.  J  of  N.  E.  i,  sec. 
24,  township  28,  range  9,  for  $3,610.  Of  this  amount  Conn 
paid  the  executor  $2,800  in  money  and  assumed  $400  of  said 
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mortgage  on  said  land,  and  gave  the  executor  his  note  for 
$410,  which  is  unpaid. 

"  (c)  August  8th,  1887,  to  Samuel  Merchant,  the  N.  J  of 
W.  J  of  the  N.  W.  i  of  section  19,  township  28,  range  8,  for 
$1,050.  Of  this  amount  Merchant  paid  said  executor  $450 
in  money  and  assumed  $600  of  said  mortgage  on  said  land. 
The  money  so  received  by  said  executor  for  said  lands  was 
applied  to  the  payment  of  said  decedent's  debts.  Said  ex- 
ecutor has  also  sold  other  lands  of  said  decedent  to  the  amount 
of  $5,349,  and  has  applied  the  money  received  on  the  same 
to  the  payment  of  said  decedent's  debts.  Said  plaintiffs  did 
not  object  to  the  sale  of  any  of  said  lands,  nor  have  they 
ever  notified  said  executor  not  to  sell  lands  as  required  by 
said  will,  except  by  such  notice  as  may  be  implied  from  the 
filing  of  the  original  and  amended  complaints  in  this  cause. 
Said  plaintiffs  in  November,1886,  notified  said  executor  that 
they  had  a  claim  against  said  decedent's  estate,  on  account 
of  their  grandfather's  will,  which  claim  the  executor  refused 
to  recognize,  and  said  it  was  not  just.  The  Bard  lands  un- 
disposed of  are  as  follows,  to  wit :  The  northwest  quarter 
of  section  thirty-one  (31),  in  township  twenty-eight  (28), 
range  eight  (8),  also  the  southeast  quarter  of  the  northeast 
quarter  and  lot  numbered  one  (1)  in  section  thirty-six  (36),  in 
township  twenty-eight  (28),  in  range  nine  (9),  all  in  Newton 
county,  in  the  State  of  Indiana." 

The  court  stated  conclusions  of  law  as  follows  : 

"  1st.  That  from  October  16th,  1854,  until  March  10th, 
1865,  the  testator,  John  Sell,  held  a  legal  title  to  the  south- 
east quarter  of  section  .eleven  (11),  township  eleven  (11), 
range  eight  (8),  in  Starke  county,  Ohio,  known  as  the  Ohio 
lands,  by  a  direct,  continuing  life  trust,  for  his  children  by 
Lydia  Sell,  his  first  wife,  to  wit,  for  the  plaintiffs  as  bene- 
ficiaries. 

'^  2d.  That  the  Bard  lands,  described  in  finding  of  facts, 
were  charged  with  the  same  trust  as  the  Ohio  lands,  subject 
to  an  interest  in  favor  of  the  testator  for  eleven  hundred  and 
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sixty-eight  dollars  ($1,168),  advanced  by  him,  which  said  sum 
was  fully  repaid  by  the  conveyance  of  the  lands  to  Orlando 
Bush  in  the  year  1870,  of  .the  value  of  eighteen  hundred 
dollars  ($1,800). 

'^  3d.  That  the  plaintiffs'  trust  in  the  following  lands,  to  wit, 
the  southeast  quarter  of  the  northeast  quarter  and  lot  num- 
bered one  (1)  of  section  thirty-six  (36),  in  township  twenty- 
eight  north,  range  nine  (9),and  the  northwest  quarter  of  sec- 
tion thirty-one  (31),  in  township  twenty-eight  (28)  north, 
range  eight  (8)  west,  Newton  county,  Indiana,  be  declared, 
and  the  title  to  said  lands  be  quieted  in  the  plaintiffs. 

'Mth.  That  the  plaintiffs  should  recover  their* costs 
herein." 

It  appears  from  the  facts  found  that  the  deceased,  John 
Sell,  had  a  contract  with  his  father-in-law,  Jacob  Sell,  that 
if  he  would  move  on  to  the  Ohio  land  with  his  family,  and 
would  improve  it,  Jacob  would  make  a  gift  of  the  land 
to  John's  wife,  and  convey  the  same  to  her.  John  moved 
on  the  land  with  his  wife  about  1835,  and  lived  upon  the 
land  until  about  1848,  when  his  first  wife  died,  leaving  her 
husband  and  three  children  the  fruits  of  their  marriage. 
John  remarried  in  1848,  and  continued  to  live  upon  the  land 
until  1854,  when  he  visited  Jacob  Sell  in  Pennsylvania,  when 
Jacob  said  to  him,  *'  You  go  back  and  improve  that  land  for 
your  own  convenience  and  comfort ;  Lydia  "  (the  deceased 
wife)  "always  spoke  well  of  you.  I  do  not  want  to  deprive 
you  of  a  home.  I  will  give  you  that  land  with  the  under- 
standing that  you  are  to  have  the  use  of  it  during  your  life, 
and  at  your  death  it  is  to  go  to  Lydia's  children."  John  was 
to  see  that  the  children  got  the  land  at  his  death,  and  he 
agreed  verbally  to  accept  a  conveyance  upon  said  conditions, 
and  the  deed  was  thus  executed,  Jacob  conveying  the  land 
to  him  by  deed  of  general  warranty. 

There  were  no  conditions  attached  to  the  deed,  no  written 
contract  entered  into,  but  simply  a  verbal  conversation  be- 
twee,n  the  parties  to  the  effect  that  John  was  to  have  the  land 
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for  life,  and  then  it  was  to  go  to  the  childreD  of  his  first 
wife. 

If  the  agreement  found  by  the  court  be  valid  and  enforce- 
able, it  amounted  simpljr  to  a  contract  that  Jacob  would  con- 
vey the  land  to  John  and  John  would  transfer  the  land  to 
the  children  at  his  death,  and,  if  he  continued  to  own  the 
land  until  he  died,  the  children,  if  they  could  enforce  the 
contract  made  for  their  benefit,  would  have  no  right  of  ac- 
tion until  he  died ;  but  when  the  father  sold  the  land,  and 
put  it  beyond  his  power  to  comply  with  his  contract,  we  think 
a  right  of  action  would  accrue  to  them ;  for,  having  contracted 
to  transfer  the  land  to  the  children  so  they  would  receive  it 
at  his  death,  a  disposition  of  the  land,  and  putting  himself 
in  a  position  where  he  could  not  comply  with  the  agreement, 
would  be  a  breach  of  the  contract. 

But  if  we  are  in  error  in  this, and  the  contract  be  valid,  it 
creates  an  express  trust,  as  all  that  can  be  contended  in  sup- 
port of  it  is  that  the  grantor  conveyed  the  land  to  the  grantee 
with  an  express  agreement  that  he  was  to  take  the  title  for 
the  benefit  of  the  grantee's  children,  subject  to  a  life-estate 
in  himself,  and  the  conclusion  stated  by  the  court  is  that  he, 
the  grantee,  held  the  legal  title  by  a  direct  continuing  life 
trust  for  his  children  by  Lydia.  Admitting  this,  it  can 
not  be  established  by  parol  evidence.  This  doctrine  is  so 
well  settled  as  to  scarcely  need  the  citation  of  authority. 

In  the  case  of  GolumAus,  etc.,  R.  W.  Co.  v.  Braden,  110 
Ind.  658,  the  court  says :  '^  It  appears  that  the  title  through 
which  appellant  claims  was,  on  the  face  of  the  deed,  in  M. 
E.  Ingalls,  and  the  appellant  offered  to  prove  that  he  held  il 
in  trust  for  its  benefit.  There  was  no  error  in  excluding  this 
evidence,  for  the  offer  was  not  to  prove  facts  from  which  the 
law  would  imply  a  trust,  but  to  prove  by  oral  statements  the 
existence  of  an  express  trust,  and  this,  it  is  well  settled,  can 
not  be  done.  Express  trusts  can  not  be  established  by  pa- 
rol." 

In  Pearson  v.  Pearson^  125  Ind.  341,  it  is  said  :    "  It  has 
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often  been  held  by  this  court  that  a  party  who  has  not  parted 
with  anything  of  value  can  not  be  permitted  to  prove  by  pa- 
rol that  a  purchase  of  land  was  made  for  his  benefit  or  on 
his  account/'  Mohn  v.  Mohn,  112  Ind.  285;  Tltomaav. 
Merry y  113  Ind.  83.  And  that  is  true  in  this  case.  The  ap- 
pellees Swartz  and  Knouff  have  parted  with  nothing.  They 
seek  to  show  that  a  deed  made  by  Jacob  Sell  to  John  Sell, 
their  father,  absolute  upon  its  face,  was  in  fact  a  deed  of 
trust,  that  John  took  the  fee  not  for  himself,  as  declared  by 
the  deed,  but  in  trust  for  them. 

It  is  said  by  the  court  in  Wright  v.  Moody,  116  Ind. 
175,  that  "A  court  of  chancery  will  not  enforce  an  unex- 
ecuted, imperfect  trust,  in  favor  of  a  volunteer."  And 
this  was  said  in  a  case  very  similar  to  the  one  at  bar  where 
it  was  contracted  and  was  conveyed  to  the  mother  in  trust 
for  her  children. 

Counsel  for  appellees  contend  that  the  Ohio  land  was  gov- 
erned by  the  laws  of  that  State,  and  that  under  the  laws  of 
that  State  there  was  a  valid  trust.  Admit  that  the  trust  was 
a  valid  one  under  the  laws  of  that  State,  yet  the  finding  of 
facts  clearly  shows  a  disavowal  of  trust,  and  a  holding  of  the 
land  as  the  absolute  owner  in  fee  by  John  for  more  than 
twenty  years.  On  February  3d,  1865,  he  sold  and  conveyed 
by  warranty  deed,  to  Mary  Bard,  all  of  the  land  that  he  then 
owned ;  prior  to  that  date  he  had  sold  and  conveyed  17  -^^ 
acres  of  the  land  to  other  persons.  The  facts  clearly  show 
a  use  and  disposition  of  the  land  dn  Ohio  by  John  Sell,  in 
utter  disregard  of  any  trust,  and  that  his  right  to  do  so  was 
never  even  questioned.  The  land  he  received  in  this  State 
he  used  in  like  manner,  selling  and  mortgaging  the  same  as 
his  own,  and  finally  disposing  of  the  same  by  will.  If  it  can 
be  said  that  the  Ohio  land  in  fact  belonged  to  the  plaintiffs 
below,  and  that  it  was  held  in  trust  by  the  father  for  them, 
the  most  favorable  aspect  of  the  case  for  them  is  that  the 
father  used  the  trust  property  in  the  purchase  of  the  Indiana 
land,  and  a  trust  resulted  in  their  favor  in  the  Indiana  land. 
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Yet  the  facts  show  a  disavowal  of  any  trust,  and  the  use  of 
the  land  as  his  own,  igDoriug  and  disavowing  any  trust  for 
more  than  twenty  years,  and  any  claim  they  may  have  had 
to  the  land  is  barred  by  limitation  before  the  bringing  of 
this  action.  Churchman  v.  City  of  Ivdianapolis,  110  Ind. 
Ind.  259 ;  Ward  v.  Harvey,  111  Ind.  471 ;  Newsom  v.  Board, 
etc.,  103  Ind.  526.  The  parties  were  not  under  any  disa- 
bility which  would  excuse  the  bringing  of  the  action. 

This  being  an  action  to  quiet  title,  it  would  be  barred  in 
fifteen  years.     Royse  v.  Tumbaugh,  117  Ind.  539. 

It  would  seem,  from  the  facts  found,  that  the  appellees 
were  not  at  all  diligent  in  endeavoring  to  enforce  their  rights, 
and  they  seem  to  have  conceived  the  idea  of  enforcing  their 
claim  at  a  recent  date.  They  had  full  knowledge  of  the  dis- 
position of  the  property  by  the  will  of  their  father ;  they  ac- 
quiesce in  it,  and  permit  some  of  the  land  to  be  sold,  and 
suffer  the  widow  to  accept  the  provisions  of  the  will,  to  her 
detriment  if  their  claim  is  enforceable ;  and  after  all  this 
transpired  they  institute  this  suit.  The  conclusions  of  law 
stated  by  the  court  are  erroneous,  and  can  not  be  sustained. 
The  facts  found  entitle  the  appellants  to  a  judgment. 

The  judgment  is  reversed,  with  instructions  to  the  circuit 
court  to  restate  its  conclusions  of  law,  to  the  effect  that  the 
appellees  take  nothing  by  this  action,  and  that  appellants  are 
entitled  to  recover  their  costs,  and  to  render  judgment  in 
favor  of  the  appellants,  reserving  to  the  appellees  their 
rights  under  the  will  of  John  Sell,  deceased. 

FUed  Oct.  9, 1891. 
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No.  14,793. 

The  Brazil  Block  Coal  Company  v.  Hoodlet. 

NeoIiIOENCE. — NeedUas  Exposure  to  Danger. — One  who  needlessly  and  reck> 
lessly  exposes  himself  to  open  and  obvious  danger  is  gnilty  of  negli- 
gence. If  he  thereby  suffers  injury  he  is  guilty  of  such  negligence  as 
will  preclude  a  recovery  against  the  persons  causing  such  injury. 

Master  and  Sebvant. — Risks  Assumed  by  Employee. — Hazardous  Employ- 
ment. — A  servant  assumes  all  the  ordinary  and  usual  risks  of  the  busi- 
ness upon  which  he  enters,  so  far  as  these  risks  are  known  to  him,  or 
could  be  readily  discernible  by  a  person  of  his  age  and  capacity,  in 
the  exercise  of  ordinary  care.  This  «is  true  even  though  the  duties  of 
the  service  may  be  from  their  nature  necessarily  hazardous. 

Same. — Knowledge  of  Defect. — Continuance  in  Service. — Master*s  Promise  to 
Repair. — An  employee  who  voluntarily  continues  in  the  master's  service 
after  notice  of  defects  in  tools,  machinery,  or  other  appliances  which 
augment  the  danger  of  his  service,  thereby  assumes  the  risk  as  in- 
creased by  the  defect,  unless  the  master  expressly  or  impliedly  prom- 
ises to  remedy  the  defect. 

Same. — Character  of  Risks  Assumed  by  Employee — The  risks  thus  impliedly 
assumed  by  the  employee  are  the  usual  risks  fairly  incident  to  his 
service,  whether  that  service  is  rendered  specially  hazardous  by  the 
use  of  defective  appliances  or  not.  He  does  not  necessarily  assume  all 
the  risks  incident  to  the  business  carried  on  by  the  employer,  but  only 
such  as  are  connected  with,  and  incidental  to,  his  employment. 

Same. — Risk  not  Contemplated  in  Employment. — Employee  Acting  under  Orders. 
— To  What  Extent  Ptotected. — Where  a  master  orders  a  servant  to  do 
something  which  involves  encountering  a  risk  not  contemplated  in  his 
employment,  although  the  risk  is  equally  open  to  the  observation  of 
both,  it  does  not  necessarily  follow  that  the  servant  either  assumes  the 
increased  risk,  or  is  negligent  in  obeying  the  order.  If  the  apparent 
risk  is  such  that  a  man  of  ordinary  prudence  would  not  take  the  risk, 
the  servant  acts  at  his  peril.  But  unless  the  appaient  danger  is  such 
as  to  deter  a  man  of  ordinary  prudence  from  encountering  it,  the 
servant  will  not  be  compelled  to  abandon  the  service,  or  assume  all 
additional  risk,  but  may  obey  the  order,  using  care  in  proportion  to 
the  risk  apparently  assumed,  and  if  he  is  injured  the  master  must  re- 
spond in  damages.  For  risk  which  plaintiff  did  not  assume  by  reason 
of  his  employment,  see  opinion. 

Special  Verdict. —  What  it  Should  Contain. — Failure  to  Find  upon  Material 
Fact. — Effect  of. — A  special  verdict  should  contain  a  finding  by  the  jury 
upon  every  material  fact  in  issue  necessary  to  constitute  the  plain tifi'^s 
cause  of  action  or  the  defendant's  defence  upon  which  there  is  evidence. 
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There  need  be  no  finding  npon  immaterial  facts,  nor  npon  facts  pre- 
sumed but  not  within  the  issues.  A  failure  to  find  upon  any  material 
fact  in  issue  is  equivalent  to  a  finding  against  the  party  upon  whom 
the  burden  rests  to  establish  such  fact. 
Samb. — Failure  to  Find  upon  Material  Fact — Remedy  for. — Motion  for  I^ew 
2Ha/.«— If  the  special  Yerdict  fails  to  find  material  facts,  within  the 
issues,  which  were  established  by  the  evidence,  the  remedy  is  not  by 
motion  to  coerce  the  jury  into  making  such  finding,  but  by  a  motion 
for  a  new  trial  by  the  party  aggrieved. 

From  the  Clay  Circuit  Court. 

G.  A.  Knight  and  A.  W.  Knighiy  for  appellant. 
D.  E,  WiUiafMon  and  J,  A-  McNvM,  for  appellee* 

MgBride^  J. — This  was  a  suit  by  the  appellee  to  recover 
of  appellant  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  falling  into  a  coal  shaft. 

Aside  from  prefatory  averments,  the  description  of  the 
character  and  extent  of  the  injuries  sustained,  and  the  prayer, 
the  complaint  is  as  follows  : 

'^  That,  on  the  4th  day  of  January,  1888,  and  for  a  long 
time  prior  thereto,  said  defendant  was  in  possession  of  and 
controlled  and  operated  a  certain  coal  mine  in  said  county 
of  Clay,  and  employed  and  operated  a  large  number  of  em- 
ployees and  laborers,  to  wit,  one  hundred  men ;  that  the 
mine  of  said  company  was  entered  by  a  shaft  or  opening  of 
about  100  feet  in  depth  ;  that  at  the  aforesaid  date  the  plain- 
tiff, being  in  the  employment  of  said  defendant  as  a  black- 
smith, his  principal  business  being  to  shoe  the  mules  and 
horses  connected  with  jthe  mining  business  of  said  company, 
to  sharpen  coal  picks  and  other  tools  of  the  miners,  as  well 
as  other  work  when  required  by  said  defendant ;  that  on  said 
date,  the  pump  in  said  mine  being  out  of  repair,  the  plaintiff 
was  ordered  by  the  defendant  to  enter  said  shaft  and  go  to 
the  bottom  of  said  mine  or  shaft,  96  feet,  and  make  repairs 
on  said  pump;  that  in  pursuance  of  such  orders  so  given  by 
said  bank  boss,  he  did  enter  said  shaft  and  descend  the  same 
to  the  bottom,  and  when  said  repairs  had  been  made  and  fin- 
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ished,  the  said  plaintiff  was  directed  and  ordered  by  the  en- 
gineer in  charge  of  the  machinery  and  said  pump  to  take  the 
tools  and  packing  used  in  said  repairs  to  the  engine-house  on 
said  premises  of  said  defendant,  and  as  was  otherwise  his 
duty  to  do ;  and  he  avers  that  in  coming  out  of  said  shaft 
and  reaching  the  surface  of  the  ground  at  the  top  of  the  shaft, 
he  proceeded  by  the  usual  way  from  the  top  of  shaft  to  the 
tool-house  for  the  purpose  of  returning  the  tools  and  pack- 
ing used  in  the  repairs  of  said  pump;  that  the  usual  and  or- 
dinary way  was  along  and  by  said  shaft  to  the  eDgine-house, 
and  that  in  passing  around  the  mouth  of  said  shaft,  using 
all  necessary  care  and  prudence,  and  without  any  fault  or 
negligence  on  his  part,  accidentally  and  without  negligence 
slipped  and  fell  into  the  mouth  of  said  shaft  and  to  the  bot- 
tom thereof,  96  feet ;  and  that  plaintiff,  without  negligence 
on  bis  part,  so  fell  into  said  shaft,  and  to  the  bottom  thereof 
by  reason  of  the  negligence  and  fault  of  the  defendant  fail- 
ing and  neglecting  to  fence  off  and  to  keep  enclosed  the 
top  of  said  shaft  and  the  entrance  thereof  by  vejtical,  flat  or 
other  gates  or  protection,  covering  and  protecting  the  mouth 
of  said  shaft  as  required  by  law,  but  with  full  knowledge  of 
the  fact  of  such  omissions  negligently  and  carelessly  per- 
mitted the  mouth  of  said  shaft  to  remain  open  and  exposed, 
well  knowing  the  dangers  to  its  employees  compelled  to  work 
therein  and  around  and  about  said  shaft ;  that  at  the  time  and 
place  aforesaid,  when  and  where  said  plaintiff  fell  into  said 
shaft,  he  was  using  all  the  care  that  he  possibly  could  pass- 
ing thereby/' 

The  first  two  errors  assigned  question  the  sufficiency  of  the 
complaint. 

We  can  probably  best  state  the  objections  urged  to  the 
complaint  by  quoting  from  appellant's  brief.  Appellant's 
counsel  say : 

*^  We  insist,  first,  that  this  complaint  shows  that  the  danger 
to  which  appellee  was  exposed,  namely,  the  unprotected 
mouth  of  the  shaft,  was  an  open  and  obvious  one ;  that  ap- 
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pellee  kuew  as  well  as  appellant  that  it  was  not  protected ; 
that  the  fact  was  discoverable  by  him  by  the  use  of  his  eyes ; 
that  he  could  uot  avoid  knowing  it,  and  is  conclusively  pre- 
sumed to  know,  what  he  might  and  could  have  observed  by 
the  use  of  his  senses  ;  he  nowhere  in  his  complaint  avers  his 
ignorance  of  the  unprotected  mouth  of  the  shaft  about  w^hich 
he  was  working,  or  that  he  complained  of  it ;  or  that  the  ap- 
pellant induced  him  to  continue  at  work  under  a  promise  to 
fix  it,  and  that  appellee's  complaint  shows  that  this  was  a 
known  danger  which  he  voluntarily  encountered ;  that  it 
was  one  of  the  risks  he  voluntarily  assumed  under  his  em- 
ployment, and  was  as  well  known  to  him  as  to  appellant^  and 
that,  therefore,  he  is  not  entitled  to  recover." 

They  also  insist  that  the  specific  averments  of  the  com- 
plaint, tending  to  show  that  appellee  was  guilty  of  contrib- 
utory negligence,  are  sufficient  to  control  the  general  aver- 
ment that  the  appellee  was  without  fault. 

It  is  too  plain  for  controversy  that  one  who  needlessly  and 
recklessly  exposes  himself  to  open  and  obvious  danger  is 
guilty  of  negligence.  If  he  thereby  suffers  injury,  he  is 
guilty  of  such  negligence  as  will  preclude  a  recovery  against 
the  person  causing  such  injury. 

The  law^requires  that  men  shall  use  the  senses  with  which 
nature  has  endowed  them,  and  when,  without  excuse,  one  fails 
to  do  so,  and  is  injured  in  consequence,  he  alone  must  suffer 
the  consequences.  Lake  Shore^  etc.,  R.  W,  Co.  v.  Pinchin,  112 
Ind.  592  ;   City  of  Plymouth  v.  Milner,  117  Ind.  324. 

We  can  not  agree  with  appellant's  counsel  that  such  a  state 
of  facts  is  shown  by  the  complaint  in  this  case. 

A  much  more  difficult  question  is  presented  by  the  claim 
that  the  injury  was  a  consequence  of  one  of  the  risks  which 
the  appellee  assumed  under  his  employment. 

At  the  time  appellee  received  the  injury  the  following 
statute  was  in  force,  and  had  been  for  several  years : 

"  The  owner  or  agent  of  every  coal-mine  shafl  or  slope, 
at  the  end  of  six  months  from  the  time  this  act  takes  effect, 
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shall  keep  the  top  of  every  such  shaft  or  slope,  and  the  en- 
trance thereof,  securely  fenced  off  by  vertical  or  flat  gates 
covering  and  protecting  the  mouth  of  such  shaft  or  slope. 
The  entrance  of  an  abandoned  shaft  or  slope  shall  be  se- 
curely fenced  off,  so  that  no  injury  can  arise  therefrom.  The 
owner  or  agent,  or  either  of  them,  violating  the  provisions 
of  this  section  shall  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars  for  each  day  or  part  of  a  day  the  same  is 
violated.^'  Section  5468,  R.  S.  1881.  The  complaint  charges 
that  the  appellant  had  failed  to  comply  with  this  law,  and 
had  negligently  left  the  mouth  of  the  shaft  in  question  open 
and  exposed,  and  that  it  was  by  reason  of  such  alleged  vio- 
lation of  law  he  was  injured. 

The  law  is  well  settled  that  a  servant  assumes  all  the  or- 
dinary and  usual  risks  of  the  business  upon  which  he  enters, 
so  far  as  these  risks  are  known  to  him,  or  could  be  readily 
discernible  by  a  person  of  his  age  and  capacity,  in  the  exer- 
cise of  ordinary  care.  Shearman  and  Redfield  Negl.,  sec- 
tion 185 ;  Cooley  Torts,  marginal  page  541,  and  cases 
cited  by  both  authors ;  Louisville,  etc.,  R.  W.  Co.  v.  Frawley, 
110  Ind.  18;  AUaa  Engine  Works  v.  RandaU,  100  Ind.  293 
(50  Am.  Rep.  798)  ;  Pittaburghy  etc.,  R,  W.  Co.  v.  Adams, 
105  Ind.  151. 

This  is  true,  even  though  the  duties  of  the  service  may  be 
from  their  nature. necessarily  hazardous.  It  is  assumed  that 
the  servant,  when  he  engages  in  the  employment,  does  so  in 
view  of  all  the  incidental  hazards,  and  that  he  and  his  em- 
ployer, when  making  their  negotiations,  fixing  the  terms  and 
agreeing  upon  the  compensation  that  shall  be  paid  to  him, 
must  have  contemplated  these  as  having  an  important  bear- 
ing on  their  stipulations. 

As  the  servant  then  knows  that  he  will  be  exposed  to  the 
incidental  risk,  he  must  be  supposed  to  have  contracted  that, 
as  between  himself  and  the  master,  he  would  run  this  risk. 
Cooley  Torts,  supra;  Hutchinson  v.  York,  etc.,  R,  W.  Co., 
6  Exch.  343  (351), 
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It  is  also  settled  law  that,  notwithstandiDg  the  continuing 
duty  resting  upon  the  master  to  provide  for  his  employees 
suitable  and  safe  places  and  appliances  for  their  work,  the 
employee  who  voluntarily  continues  in  the  master's  service 
after  notice  of  defects  in  tools,  machinery,  or  other  appliances 
which  augment  the  danger  of  his  service,  thereby  assumes 
the  risk  as  increased  by  the  defect,  unless  the  master  ex- 
pressly or  impliedly  promises  to  remedy  the  defect.  Indian- 
apolisy  etc.,  R.  W.  Co.  v.  Watson^  114  Ind.  20,  and  author- 
ities  there  cited. 

This  rule,  while  in  some  respects  a  harsh  one,  and  subject 
to  much  abuse,  is  within  proper  limits  wise,  and  is  justified  by 
sound  public  policy.  As  a  rule  employers  can  only  learn  of 
defects  in  appliances  furnished  through  the  vigilance  and 
faithfulness  of  their  employees. 

The  personal  interest  and  sense  of  personal  responsibility 
which  this  rule  casts  upon  the  employee  must  certainly  tend 
to  insure  better  and  safer  service.  It  is  also  a  matter  in  which 
the  public  are  interested.  As  is  said  by  Judge  Cooley  :  "  In 
many  employments  the  public  are  compelled  to  rely  upon 
the  caution  and  diligence  of  servants  as  the  chief  protection 
against  accidents  which  may  prove  destructive  of  life  or 
limb ;  and  any  rule  of  law  which  would  give  the  servant  a 
remedy  against  the  master  for  any  injury  resulting  to  him- 
self from  such  an  accident,  instead  of  compelling  him  to  rely 
for  his  protection  upon  his  own  vigilance,  must  necessarily 
tend  in  the  direction  of  the  abatement  of  his  vigilance,  and 
in  the  same  degree  to  increase  the  hazards  to  others.'*  Cooley 
Torts,  marginal  page  642. 

While,  as  above  stated,  we  regard  the  rule  within  proper 
limits  as  a  wise  and  just  one,  we  are  not  disposed  to  enlarge 
it ;  on  the  contrary,  as  it  fs  asserted  in  some  of  the  cases,  it 
should  be  restricted.  The  rule  as  laid  down  in  many  cases 
omits  the  limitation  growing  out  of  the  express  or  implied 
promise  of  the  master  to  repair.  This  we  can  not  approve. 
Again,  in  some  of  the  cases  it  is  said  that  when  the  defect  or 
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injurious  contrivance  is  equally  known  to,  or  alike  open  to 
the  observation  of,  both  employer  and  employee,  both  are 
upon  common  ground,  and  the  employer  is  not  liable  for  re- 
sulting injury.  Louisville^  etc.y  R.  W.  Co.  v.  Frawley^  supra; 
Oriffin  v.  Ohioy  etc.,  R.  W.  Co.,  124  Ind.  326. 

If  this  rule  is  to  be  interpreted  as  broadly  as  its  terms 
would  seem  to  indicate,  we  can  not  follow  it.  As  applied  to 
the  facts  in  the  cases  then  before  the  court  it  was  probably 
correct,  but  it  is  not  true  that  in  all  such  cases  employer  and 
employee  are  upon  common  ground.  Nor  is  it  the  law  that 
in  all  cases  when  an  employee  continues  in  service,  knowing 
that  some  of  the  appliances  used  in  the  business  are  defective, 
he  assumes  all  the  risk. 

When  a  servant  enters  upon  an  employment  which  he 
knows  is  hazardous,  either  by  reason  of  the  nature  of  the 
employment,  or  because  of  defective  or  otherwise  dangerous 
appliances,  he  may  well  be  said  to  assume  this  risk.  Know- 
ing when  he  solicits  and  accepts  the  employment  that  if  it 
is  given  him  he  must  use  defective  tools,  he  contracts  to  take 
that  as  one  of  the  risks  of  the  service.  Whether  anything  is 
said  of  the  dangerous  character  of  the  employment,  or  of  the 
defective  and  dangerous  appliances  or  not,  if  the  dangers  and 
defects  are  of  such  character  that  they  are  equally  known  to 
or  open  to  the  observation  of  both  employer  and  employee, 
it  can  well  and  justly  be  said  they  stand  on  a  common  foot- 
ing. Acceptance  of  the  employment  is  an  acceptance  of 
the  attendant  risk. 

The  risks  thus  impliedly  assumed  by  the  employee  are  the 
usual  risks  fairly  incident  to  his  service,  whether  that  serv- 
ice is  rendered  specially  hazardous  by  the  use  of  defective 
appliances  or  not.  He  does  not  necessarily  assume  all  the 
risks  incident  to.  the  business  carried  on  by  the  employer, 
but  only  such  as  are  connected  with,  and  incidental  to,  his 
employment.  There  may  be  many  risks  connected  with  or 
growing  out  of  the  business  carried  on  by  the  employer 
which  the  employee  can  not  be  said  to  assume.     The  appeL 
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lee  was  employed  as  a  blacksmith.  His  duties,  as  stated  in 
the  complaiDt  were  to  "  shoe  the  mules  aud  horses  coDuected 
with  the  mining  business  of  said  company,  to  sharpen  coal- 
picks,  and  other  tools  of  the  miners,  as  well  as  other  work 
when  required  by  said  defendant."  His  employment  being 
as  a  blacksmith,  the  other  work  referred  to,  but  not  enum- 
erated, will  be  presumed  to  have  been  other  work  as  a  black* 
smith.  All  of  the  usual  hazards  incident  to  such  employ- 
ment were  assumed  by  him  when  he  entered  the  service.  If, 
by  reason  of  defective  tools,  or  other  appliance  used  in  his  said 
employment,  the  hazard  was  increased,  he,  by  voluntarily 
remaining  in  the  service  without  sufficient  excuse,  would  as- 
sume the  increased  risk. 

He  did  not,  however,  impliedly  assume  risks  not  con- 
nected with  his  work. 

For  instance,  if,  by  reason  of  the  master's  negligence  or 
failure  to  furnish  proper  appliances  to  be  used  by  the  min- 
ers in  dislodging  the  coal  in  the  mines,  additional  hazard 
attached  to  that  part  of  the  business  as  carried  on,  it  could 
not  be  said  that  the  blacksmith  impliedly  assumed  such  addi- 
tional hazard,  any  more  than  it  could  be  said  that  the  miner, 
whose  duty  required  him  to  delve,  with  pick  and  drill,  in 
the  mine,  impliedly  assumed  any  additional  hazard  caused 
by  defective  appliances  around  the  blacksmith's  forge.  This 
is  true,  notwithstanding  the  fact  that  the  miner's  duty,  or 
his  master's  command,  may  occasionally  require  him  to  visit 
the  blacksmith's  shop,  and  the  blacksmith's  duty  or  the  mas- 
ter's command  may  occasionally  call  him  into  the  mines. 
Cooley  Torts,  marginal  page  560 ;  Chicago,  etc,,  R.  W.  Go. 
V.  Bayfield,  37  Mich.  205,  aud  cases  cited. 

The  default  of  the  master,  which  is  alleged  to  have  created 
the  danger  and  caused  the  injury  in  this  case,  was  one  which 
would  necessarily  be  readily  apparent  to  any  one  possessed 
of  sight. 

It  is  charged  that,  in  violation  of  an  express  statutory  re- 
quirement, the  mouth  of  the  mine  shaft  was  left  unprotected. 
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We  can  not  say,  however,  that  this  was  a  danger  which  the 
ap{)ellee  impliedly  assumed  when  he  entered  appellant's  em- 
ployment. While  it  was  a  danger  connected  with,  or  grow- 
ing out  of,  the  manner  in  which  the  business  was  done^  we 
can  not  say  that  it  was  a  danger  connected  with  his  service. 

It  is  said,  however,  that  when  he  was  required  to  descend 
the  shaft,  in  order  to  discharge  one  of  his  duties,  the  danger 
being  apparent,  he  assumed  the  risk. 

The  complaint  avers  that  he  did  this  by  the  express  com- 
mand of  the  appellant.  But,  it  may  be  said,  he  need  not 
have  obeyed  the  command.  He  was  free  to  quit  the  service 
and  thus  avoid  the  danger,  and  that,  by  voluntarily  contin- 
uing in  the  service  and  obeying  the  command,  it  must  be 
presumed  that  he  consented  to  take  the  additional  risk. 
While  in  theory  the  employee,  whose  master  furnishes  ap- 
pliances which  both  know  are  defective,  is  at  liberty  to  quit 
the  service,  and  refuse  to  be  subjected  to  the  enhanced  dan- 
ger, we  can  not  close  our  eyes  to  the  fact  that  the  necessities 
of  the  struggle  for  existence  tend  strongly  to  deprive  the 
employee  of  that  theoretical  independence  and  freedom  of 
action.  While  the  service  can  not  be  compulsory  in  the 
sense  that  the  employee  can  be  compelled  to  work  against 
his  will,  yet  the  very  nature  of  the  relation  existing  between 
the  parties  carries  with  it  the  irresistible  inference  of  depend- 
ence upon  the  one  side. 

In  the  case  of  Patterson  v.  Pittsburghy  etc,  B.  B.  Co., 
76  Pa.  St.  389,  it  is  said  by  the  Supreme  Court  of  Pennsyl- 
vania, speaking  of  Snow  v.  Housatonic  R,  R.  Co.,  8  Allen, 
441,  and  another  case  :  ''In  both  these  cases,  the  defects,  from 
which  the  accident,  arose,  were  known  to  the  employees,  but 
as  they  were  injured  in  the  discharge  of  duties  imposed  upon 
them  by  their  employers,  such  knowledge  was  adjudged  not 
to  raise  a  presumption  of  concurrent  negligence.  This  doc- 
trine is  obviously  just  and  proper.  The  servant  does  not 
stand  on  the  same  footing  with  the  master.  His  primary 
duty  is  obedience,  and  if,  when  in  the  discharge  of  that  duty, 
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he  is  damaged,  throagh  the  neglect  of  the  master^  it  is  but 
meet  that  he  shoald  be  recompeDsed.'' 

Jadge  Cooley  says:  ''  It  has  been  often  and  very  justly 
remarked  that  a  man  may  decline  any  exceptionally  danger- 
ous employment,  but  if  he  voluntarily  engages  in  it  he 
should  not  complain  because  it  is  dangerous.  Nevertheless, 
where  one  has  entered  upon  the  employment  and  assumed 
the  incidental  risks,  it  is  not  reasonable  to  hold  that  other 
risks  which  he  is  directed  by  the  master  to  assume,  are  to  be 
.left  to  rest  upon  his  shoulders,  merely  because  he  did  not 
take  upon  himself  tKe  responsibility  of  throwing  up  the  em- 
ployment instead  of  obeying  the  order."  Cooley  Torte, 
marginal  page  556. 

In  this  case  the  appellee  was  ordered  to  go  to  a  certain 
place,  and  do  certain  work.  To  reach  the  place  where  the 
work  was  to  be  done  it  was  necessary  to  use  the  unprotected 
shaft.  The  fact  of  its  unprotected  condition  was  equally 
open  to  the  observation  of  both.  The  appellee  obeyed  the 
order,  and,  while  returning  and  walking  past  the  mouth  of  the 
open  shaft,  was  injured  because  the  shaft  was  not  protected.  In 
our  opinion  the  risk  arising  from  the  neglect  of  the  appellant 
to  provide  gates  for  the  mouth  of  the  shaft  was  not  one  of  the 
risks  assumed  by  the  appellee  when  he  entered  the  service, 
and  we  can  not  say,  from  the  averments  of  the  complaint,  that 
he  was  necessarily  negligent  in  obeying  the  order.  When  a 
master  orders  a  servant  to  do  something  which  Involves  en- 
countering a  risk  not  contemplated  in  his  employment,  al- 
though the  risk  is  equally  open  to  the  observation  of  both, 
it  does  not  necessarily  follow  that  the  servant  either  assumes 
the  increased  risk,  or  is  negligent  in  obeying  the  order.  If 
the  apparent  danger  is  such  that  a  man  of  ordinary  prudence 
would  not  take  the  risk,  the  servant  acts  at  his  peril.  But 
unless  the  apparent  danger  is  such  as  to  deter  a  man  of  or- 
dinary prudence  from  encountering  it,  the  servant  will  not 
be  compelled  to  abandon  the  service,  or  assume  all  additional 
risk,  but  may  obey  the  order,  using  care  in  proportion  to  the 
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risk  apparently  assumed ,and  if  he  is  injured  the  master  must 
respond  in  damages. 

It  being  the  duty  of  the  master  to  use  ordinary  care  to 
provide  for  his  employees  a  safe  place  to  work,  with  safe 
tools  and  appliances  for  such  work^the  servant  may,  in  such 
n  case,  assume  that  the  master  is  mindful  of  that  duty ;  that 
he  has  superior  knowledge  of  the  facts,  and  will  not  wantonly 
expose  him  to  unnecessary  peril.  There  are  acts  which  are 
negligent  per  ae,  but  we  can  not  say  that  walking  past  the 
mouth  of  an  open  shaft  is  one  of  them.  In  our  opinion  the 
complaint  states  a  good  cause  of  action. 

We  are  sustained  in  the  conclusion  we  have  reached  by 
the  following,  with  many  other  authorities :  Pennsylvania 
R.  R.  Co.  V.  Weber,  76  Pa.  St.  157  (18  Am.  Rep.  407) ; 
Flynn  v.  Kansas  Gity^  etc.,  R,  R.  Go,  78  Mo.  195  (47  Am. 
Rep.  99);  Keegan  v.  Kavanaugh,  62  Mo.  230;  Snow  v. 
Housatonic  R.  R,  Go.,  supra;  Cooley  Torts,  marginal  page 
655 ;  Oreen  v.  Minneapolis^  etc.,  R,  W,  Go.,  31  Minn.  248 
(47  Am.  Rep.  785);  Ford  v.  Fitchburg  R.  R.  Co.,  110  Mass. 
240  (14  Am.  Rep.  598);  Colorado  Central  R^R.  Co.  v.  Ogden, 
3  Colorado,  499 ;  Wood  Master  and  Servant,  section  352; 
Rogers  v.  Leyden,  127  Ind.  50;  Oineinnaii,  etc.,  R.  W. 
Co,  V.  Lang,  118  Ind.  579;  Kranz  v.  Long  Island  R.  W. 
Co.,  123  N.  Y.  1;  Cooley  Torts,  marginal  page  560; 
Taylor  v.  Evansville,  etc.,  R.  R.  Co.,  121  Ind.  124 ;  Lake 
Shore,  etc.,  R.  W.  Co.  v.  McCormick,  74  Ind.  440;  Boyce  v. 
Fitzpatrick,  80  Ind.  526 ;  Wood  Master  and  Servant,  section 
435  ;  Pennsylvania  Co.  v.  O^Shaughnessy,  122  Ind.  588. 

Appellant  assigns  as  error  the  action  of  the  court  in  sus- 
taining a  demurrer  to  the  second  paragraph  of  its  answer. 
The  paragraph  in  question  is  assumed  to  be  affirmative  in 
its  character,  and  to  show  that  the  appellee  voluntarily  as- 
sumed the  risks  occasioned  by  the  unguarded  condition  of 
the  shaft.  Counsel  cite  Louisville,  etc.,  R.  R.  Co.  v.  OrVy  84 
Vol.  129.— 22 
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Ind.  50,  and  insist  that  it  is  precisely  sach  an  answer  as  was 
held  good  in  that  case. 

We  do  nqt  deem  it  necessary  to  add  to  the  length  of  this 
opinion  by  copying  the  answer.  It  is  enough  to  say  that  it 
is  based  on  the  assumption  that  the  implied  risks  assumed 
by  the  appellee  when  he  entered  the  service  of  the  appellant 
embraced  those  connected  with  the  use  of  the  shaft,  and  that 
continuing  in  the  service  with  knowledge  of  that  which 
would  cause  an  increase  of  hazard  in  the  use  of  the  shaft 
would  evidence  an  assumption  also  of  such  increased  hazard. 

As  we  have  heretofore  shown,  the  appellee  only  impliedly 
assumed  those  risks  incident  to  that  part  of  appellant's  busi- 
ness with  which  he  was  connected — the  usual  and  ordinary 
risks  connected  with  his  own  service.  The  court  did  not 
err  in  this  ruling. 

The  jury  returned  a  special  verdict.  At  the  proper  time 
the  appellant  objected  to  the  reception  of  the  verdict  and 
discharge  of  the  jury,  and  moved  that  they  be  required  to 
return  to  their  room  and  make  their  verdict  more  full,  by 
finding  upon  several  matters  which  it  was  claimed  were 
omitted,  and  upon  which  appellant  insisted  the  jury  ought 
to  find.  The  motion  specifies  fifteen  particulars  in  which  it 
IS  claimed  the  verdict  is  defective. 

A  special  verdict  should  contain  a  finding  by  the  jury 
upon  every  material  fact  in  issue  necessary  to  constitute  the 
plaintiff's  cause  of  action  or  the  defendant's  defence  upon 
which  there  is  evidence.  Works  Practice,  section  851,  and 
cases  cited. 

There  need  be  no  finding  upon  immaterial  facts,  nor  upon 
facts  proven  but  not  within  the  issues.  Johnson  v.  PtUnam^ 
95  Ind.  57. 

A  failure  to  find  upon  any  material  fact  in  issue  is  equiv- 
alent to  a  finding  against  the  party  upon  whom  the  burthen 
rests  to  establish  such  fact.  Henderson  v.  Dickey,  76  Ind. 
264  ;  Jones  v.  Baird,  76  Ind.  164 ;  Parmater  v.  State,  ex  reL, 
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102  Ind.  90  ;  Johixson  v.  Putnam ^  aupra;   Glantz  v.  City  of 
South  Bend,  106  Ind.  305. 

If  the  special  verdict  fails  to  find  material  facts,  within  the 
issues,  which  were  established  by  the  evidence,  the  remedy 
is  not  by  motion  to  coerce  them  into  making  such  findings 
but  by  a  motion  for  a  new  trial  by  the  party  aggrieved. 
Vinton  v.  Baldwin,  95  Ind.  433;  Jones  v.  Baird,  supra; 
Indianapolis,  etc.,  R.  W.  Co.  v.  Bwh,  101  Ind.  682 ;  City  of 
Lafayette  v.  Allen,  81  Ind,  166. 

The  court,  therefore,  did  not  err  in  overruling  this  motion. 
The  jury  are  exclusive  judges  of  all  questions  of  fact.  The 
court  can  instruct  them  as  to  the  law,  but  can  not  dictate  to 
them  what  facts  they  shall,  or  shall  not,  find  except  in  a  case 
where  there  is  no  conflicting  evidence.  On  all  controverted 
facts,  for  the  court  to  say  to  the  jury  that  they  shall  find  that 
such  facts  exist  would  be  a  clear  usurpation  by  the  court  of 
the  functions  of  the  jury. 

The  court  can  not  coerce  the  jury  into  making  a  finding. 

The  fifth  alleged  error  is  waived. 

The  sixth,  seventh  and  eighth  challenge  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  judgment  in  its 
favor  on  the  special  verdict,  and  in  sustaining  a  similar  mo- 
tion by  the  appellee. 

No  good  purpose  would  be  subserved  by  copying  the 
special  verdict  into  the  record.  It  is  long,  and  finds  fully 
upon  every  material  fact  within  the  issue.  The  principal 
objections  urged  to  the  verdict  are  like  those  urged  to  the 
complaint — that  they  show  that  the  absence  of  gates  from 
the  mouth  of  the  shaft  was  not  only  obvious  to  all,  but  that 
appellee  had  actual  knowledge  of  such  condition,  had  several 
times  passed  up  and  down  said  shaft,  and  had  at  one  time, 
by  direction  of  appellant's  officer  in  charge  of  said  mine,  as- 
sisted in  placing  bars  at  the  mouth  of  the  mine  as  a  substi- 
tute for  gates,  and  that  he  was  guilty  of  contributory  neg- 
ligence. 

We  think  the  verdict  amply  sustained  the  action  ol  the 
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court.  It  is  unnecessary  to  state  our  reasons  further  than  to 
say  that  the  reasons  which  led  us  to  reach  the  conclusion  we 
did  as  to  the  sufficiency  of  the  complaint  impel  us  to  sustain 
the  judgment. 

The  only  additional  question  raised  is  on  the  motion  for  a 
new  trial,  urging  that  the  evidence  does  not  sustain  the  ver- 
dict. We  think  it  does  sustain  the  verdict  in  every  partic- 
ular. In  conclusion  we  feel  that  it  is  only  just  to  appellant's 
counsel  to  say  that  the  case  has  been  argued  by  them  with 
signal  ability,  and  that  the  failure  of  appellant  to  recover  is 
not  for  want  of  an  able  and  exhaustive  presentation  of  the 
case  by  them. 

Judgment  affirmed,  with  costs. 

Coffey,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Maj  26,  1891 ;  petition  for  a  rehearing  overruled  Oct.  14,  1891. 
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County  Commission ebs. — Estahlishment  of  Highway. — Plea  in  Abatement — 
In  a  proceeding  before  a  board  of  county  commiBsioners  to  lay  oat  and 
establish  a  public  highway,  it  was  not  error  to  strike  from  the  files  a 
plea  in  abatement,  in  which  it  was  alleged  that  less  than  six  of  the 
persons  signing  the  petition  resided  in  the  immediate  neighborhood  of 
the  proposed  highway.  If  the  party  filing  the  plea  possessed  the  right 
to  appear  and  contest  the  jurisdictional  fact  set  up  in  his  plea,  he  had 
that  right  without  the  filing  of  any  pleading  whatever.  In  such  a  pro- 
ceeding the  question  of  jurisdiction  can  not  be  made  an  adversary  one. 
As  the  plea  was  improperly  filed  with  the  board  of  commissioners,  it 
was  not  error  for  the  circuit  court  to  refuse  to  allow  it  to  be  refiled. 

Amicus  Cubi^. —  WJuU  His  Rights  are. — An  amicus  curvz  may  appear,  and, 
with  the  permission  of  the  court,  introduce  evidence  for  his  own  benefit, 
but  he  can  not  except  to  any  ruling  made  by  the  court,  as  he  has  do 
right  to  complain  if  the  court  refuses  to  accept  his  suggestion. 

From  the  Johnson  Circuit  Court. 

8.  Stanaifer  and  (7.  S.  Baker,  for  appellant. 
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Coffey,  C.  J. — This  was  a  proceeding  by  the  appellees 
before  the  board  of  commissioners  of  Bartholomew  county 
to  lay  out  and  establish  a  public  highway.  At  the  time  the 
petition  was  filed  Joseph  I.  Irwin  appeared  and  filed  what 
he  called  a  plea  in  abatement,  in  which  it  was  alleged  that 
of  the  persons  signing  the  petition  less  than  six  resided  in 
the  immediate  neighborhood  of  the  proposed  highway. 

The  board  of  commissioners,  on  motion  of  the  petitioners, 
struck  out  the  plea,  on  the  ground  that  Irwin  was  not  a 
party  to  the  proceeding,  and  had  no  interest  therein.  The 
board  then  heard  the  proof,  and,  after  a  formal  finding  of  all 
the  jurisdictional  facts,  appointed  viewers.  Remonstrances 
were  afterwards  filed,  and  such  proceedings  had  as  resulted 
in  an  order  establishing  the  highway,  from  which  the  re* 
monstrators  appealed  to  the  Bartholomew  Circuit  Court. 

In  the  circuit  court  Irwin  again  appeared,  and  offered  to 
refile  his  plea  in  abatement,  which  offer  was  resisted  by  the 
petitioners,  on  the  ground  assumed  by  the  board  of  commis- 
sioners in  striking  it  out,  and  upon  the  further  ground  that 
he  had  not  appealed.  The  court' refused  to  allow  him  to  re- 
file  his  plea,  and  he  excepted. 

The  cause  was  venued  to  the  Johnson  Circuit  Court,  where 
a  trial  resulted  in  an  order  and  judgment  establishing  the 
highway. 

Irwin  alone  appeals  to  this  court,  and  assigns  as  error  the 
action  of  the  circuit  court  in  refusing  him  permission  to  re- 
file  his  plea  in  abatement. 

No  brief  in  the  case  on  behalf  of  the  appellee  is  filed  here. 

The  board  of  commissioners  did  not  err,  in  our  opinion, 
in  striking  out  the  appellant's  plea  in  abatement. 

If  he  possessed  the  right  to  appear  and  contest  the  juris- 
dictional fact  set  up  in  his  plea,  he  had  that  right  without 
the  filing  of  any  pleading  whatever.  Little  v.  TTiompaon,  24 
Ind.  146. 

But  there  could  be  no  adverse  proceedings  in  the  cause^ 
save  as  the  question  of  the  sufficiency  of  the  petition  was  in- 
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volved^  and  the  questions  of  public  utility  and  damages  sus- 
taiued  by  those  over  whose  laud  the  highway  might  be  es- 
tablished. Wright  v.  Wells,  29  Ind.  354  ;  Green  v.  Elliott, 
86  lud.  53. 

As  the  appellant  sought  to  make  the  question  of  jurisdic- 
tion adversary y  and  to  eucumber  the  record  with  an  unneces- 
sary pleading,  the  board  of  commissioners  very  properly 
struck  out  the  written  plea. 

As  the  plea  was  improperly  filed  with  the  board  of  com- 
missioners, we  think  the  circuit  court  did  not  err  in  refusiug 
to  allow  it  to  be  refiled. 

There  was  no  offer  to  prove  the  fact  alleged  in  the  plea  on 
the  trial  in  the  circuit  court,  or  at  any  other  time  when  the 
cause  was  called  for  investigation,  but  the  record  of  the  board 
of  commissioners  does  disclose  the  fact  that  it  was  expressly 
found  from  the  evidence  that  six  of  the  petitioners  did  re- 
side in  the  immediate  neighborhood  of  the  proposed  high- 
way. Whether  appellant  took  part  in  the  trial  of  that 
question  before  the  board  does  not  appear.  Had  he  offered 
in  the  circuit  court  to  prove  the  facts  set  up  in  his  plea,  nnd 
the  evidence  had  been  rejected,  we  would  have  a  different 
question  before  us  from  the  one  presented. 

The  case  before  us  is  one  where  a  party  complains  of  the 
action  of  the  court  in  refusing  to  permit  him  to  file  an  im- 
proper and  unnecessary  pleading.  In  the  refusal  to  allow 
this  to  be  done  we  do  not  think  the  court  erred. 

For  still  another  reason  we  are  of  the  opinion  that  the 
judgment  of  the  circuit  court  should  not  be  reversed  on  this 
appeal.  Irwin  was  not  a  party  to  the  proceeding,  and  had 
no  direct  interest  in  its  result.  He  could  only  appear  as  an 
amicus  curiae^  and  as  such  could  take  no  exception  to  the 
ruling  of  the  court.  Campbell  v.  Swa^ey,  12  Ind.  70;  Hust 
V.  Conn,  12  Ind.  257. 

An  amicus  curicB  may  appear,  and,  with  the  permission  of 
the  court,  introduce  evidence  for  his  own  benefit,  but  he  can 
not  except  to  any  ruling  made  by  the  court,  as  he  has  no  right 


MAY  TERM,  1891.  343 


Mull  etoLiL  Bowles. 


to  complain  if  the  court  refuses  to  accept  his  suggestions. 
Bass  V.  Fordlereyy  11  Texas,  698. 

None  of  the  parties  to  the  controversy  are  here  complain- 
ing of  any  error  of  the  court  during  the  progress  of  the  pro- 
ceeding. 

As  the  parties  immediately  interested  are  content  with  the 
result  reached,  the  judgment  should  not  be  reversed  at  the 
suggestion  of  a  third  party,  who  is  not  directly  affected  by 
the  final  decree. 

Judgment  affirmed. 
Filed  Oct.  16, 1891. 


No.  14,833. 

Mull  et  al.  v.  Bowles. 

Besultino  Trust.— .EVufenoe  Establishing, — Quteeuip  TO&.-«When  a  re- 
sulting tmst  in  land  is  claimed,  and  the  evidence,  while  it  does  not 
show  an  express  contract  between  the  parties,  does  show  that  the  rela- 
tion of  principal  and  agent  existed  between  them,  and  that  the  land 
was  purchased  by  the  agent  in  the  absence  of  the  principal,  and  with 
her  money,  it  is  sufficient  to  create  a  resulting  trust  under  the  provisions 
of  section  2976,  R  S.  1881,  and  upon  the  death  of  the  agent,  the  trust 
being  terminated  thereby,  the  principal  is  entitled  to  have  her  title  to 
the  land  quieted. 

From  the  Bush  Circuit  Court. 

B.  L.  Smith,  W.  J.  Henley  and  F.  J.  Hall,  for  appellants. 
W,  A.  Oulleriy  for  appellee. 

MiLLEBy  J. — This  action  was  brought  by  the  appellee, 
Mary  B.  Bowles,  against  the  appellants,  who  are  her  brothers 
and  mother,  to  declare  a  trust  and  quiet  her  title  to  a  tract 
of  land.  The  complaint,  which  is  in  several  paragraphs, 
avers  that  the  property  was  purchased  by  her  father,  George 
Mull,  Sr.,  in  his  lifetime,  as  her  agent,  and  with  her  money. 
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The  only  material  difference  in  the  paragraphs  is  that  id 
some  of  them  it  is  charged  that  her  father  took  the  title  to 
the  land  in  his  own  name,  in  pursuance  of  an  agreement  with 
her  to  hold  the  same  in  trust  for  her ;  and  by  others  that  he 
took  the  title  in  his  own  name  without  her  knowledge  or 
consent. 

A  number  of  the  heirs  filed  disclaimers;  the  others  an* 
swered  the  complaint  by  a  general  denial. 

A  trial  by  the  court  resulted  in  a  finding  and  judgment 
for  the  plaintiff. 

The  case  is  before  us  on  the  evidence,  all  other  questions 
being  waived  by  the  failure  of  counsel  to  discuss  them  in 
their  briefs. 

There  was  evidence  on  the  trial  tending  to  show  that  ia 
the  year  1860  George  Mull,  Sr.,  conveyed  to  the  appellee, 
then  Mary  B.  Mull,  a  tract  of  land  in  Fulton  county,  as  an 
advancement,  in  the  sum  of  $1,200;  that  this  land  was  held 
by  her  until  sometime  in  the  fall  of  1882,  when  it  was  sold 
for  $3,000;  that  she  also  received  other  advancements  from 
her  father,  made  to  equalize  advancements  made  to  his  other 
children ;  and  that  her  father  took  her  into  partnership  in 
running  the  ferm  on  which  they  lived,  from  which  partner- 
ship she  received  as  her  share  of  the  profits  an  amount  which ^ 
added  to  the  other  sums,  gave  her  at  the  time  the  land  in 
dispute  was  purchased  a  capital  of  about  $6,000. 

The  evidence  shows,  without  contradiction,  that  her 
father,  during  the  whole  period  of  time  from  1860  down  to 
the  purchase  of  the  land  in  1882,  acted  as  her  agent  in  the 
management  of  her  business  affairs,  such  as  loaning  and  coU 
lecting  her  money,  entering  satisfaction  of  mortgages,  exe- 
cuted to  her,  in  the  mortgage  records  of  the  county;  that 
prior  to  the  purchase  of  the  land  in  controversy,  he  called  in 
several  of  her  loans,  stating  at  the  time  that  he  was  doing  so 
for  the  purpose  of  investing  the  money  in  land  for  her;  that 
in  the  fall  of  1882  he  looked  at  several  tracts  of  land,  stat- 
ing at  the  time  that  he  wanted  to  make  a  purchase  of  land 
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for  the  plain tiffy  and  with  her  money  in  his  hands ;  that  at 
the  time  he  bought  the  land,  the  title  to  which  is  in  dispute^ 
and  prior  and  subsequent  to  that  time^  he  stated  to  a  large 
number  of  his  neighbors,  and  to  several  members  of  his 
family,  that  he  was  purchasing  the  land  with  her  money,  and 
for  her.  These  statements  are  not  contradicted,  but  are  in 
many  respects  corroborated  by  other  evidence. 

We  are  satisfied  that  the  court  was  justified  in  finding  that 
the  land  was  purchased  with  her  money,  for  her  use  and  ben- 
efit, by  her  father  acting  as  her  agent. 

It  is  claimed  that  the  evidence  fails  to  show  any  contract, 
or  agreement,  express  or  implied,  between  the  appellee  and 
her  father,  by  which  he  agreed  to  hold  the  land  in  trust  for 
her. 

The  trust  relied  upon  in  this  action  was  of  the  class  known 
as  resulting  trusts ;  such  as  are  not  only  created  by  the  express 
declaration  of  the  parties,  but  also  by  virtue  of  a  trust  raised 
and -created  by  implication  of  law. 

'^  Trusts  of  this  description  are  either  implied,  or  presumed 
from  the  supposed  intention  of  the  parties,  and  the  nature 
of  the  transaction ;  when  they  are  known  as  ^  resulting  or 
presumptive  trusts  f  or  they  are  raised  independently  of  any 
such  intention,  and  forced  on  the  conscience  of  the  trustee 
.  by  equitable  construction,  and  the  operation  of  law ;  and 
such  may  be  distinguished  as  '  constructive  trusts.'  '^  Hill 
Trustees,  section  91. 

While  the  evidence  does  not  show  an  express  contract  be- 
tween the  parties,  it  does  show  that  the  relation  of  principal 
and  agent  existed  between  them,  and  that  the  land  was  pur- 
chased by  the  agent,  in  the  absence  of  the  principal,  and 
with  her  money.  This  is  suflBcient  to  create  a  resulting 
trust  under  the  provisions  of  section  2976,  B..  S.  1881. 
Mitchell  V.  Golglazier,  106  Ind.  464 ;  Riekl  v.  Evansmlle^  etc,, 
A88\  104  Ind.  70;  Ray  v.  Ferrell,  127  Ind.  570. 

If  the  agent,  John  Mull,  Sr.,  took  the  title  to  the  land  in 
his  own  name,  without  the    knowledge  and  consent  of  the 
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appellee,  it  would  come  within  the  first  clause  of  the  section 
cited,  creating  a  trust  where  the  ^'  alienee  shall  have  taken  an 
absolute  conveyance  in  his  own  name  without  the  consent 
of  the  person  with  whose  money  the  consideration  was  paid/^ 

We  are,  however,  of  the  opinion  that  the  declarations  of 
the  ancestor  were  sufficient,  when  taken  in  connection  with 
the  other  facts,  to  justify  the  court  in  holding  that  there  was 
an  agreement  between  the  parties,  made  without  fraudulent 
intent,  that  George  Mull,  Sr.,  was  to  take  and  hold  the  title 
to  the  land  for  the  use  and  benefit  of  the  appellee. 

The  death  of  the  father  having  terminated  the  trust,  she 
was  entitled  to  have  her  title  to  the  land  quieted  and  set  at 
rest. 

Judgment  affirmed. 
Filed  October  16,  1891. 
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Deed. — Mistake  in  Description.-^Legal  and  Equ/itable  TiUe. — Where  a  certain 
tract  of  land  was  sold  to  A.,  but  b7  a  mistake  in  the  description  the 
deed  did  not  convey  all  the  land  purchased,  but  A.  was  put  in  posses- 
sion of  the  land  intended  to  be  conveyed,  and  made  valuable  and  last- 
ing improvements  thereon,  one  who  thereafter  purchased  the  land 
omitted  by  mistake  from  the  deed,  with  notice  of  the  equitable  title  of 
A.,  took  the  legal  title  to  the  land,  subject  to  such  equitable  title. 

Real  Estate.— ^Icfion  to  Beeover.^Counter'Claim  to  Quiet  Title,— Parties 
D^endant  Thereto. — In  a  suit  to  recover  the  possession  of  real  estate, 
where  a  counter-claim  is  filed  by  the  defendants  to  quiet  the  title  to  the 
land  in  dispute,  it  is  not  necessary  that  the  grantors  of  the  defendants 
should  be  made  parties  defendant  thereto. 

Same. — Conveyance  of  Borde^-ing  on  Highway. — What  Passes. — The  convey- 
ance of  land  bordering  on  a  public  highway,  as  a  general  rule,  conveys 
title  to  the  center  of  the  highway  whether  so  expressed  in  the  deed  or 
not. 
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PLEADiiffO. — QenercU  Allegations. —  When  Specific  AUegaiions  ConlroL — Gen- 
eral allegations  in  a  pleading  are  controlled  hj  specific  allegations,  but 
in  order  to  control  the  general  allegations  they  must  be  clearly  repug- 
nant thereto,  and  must  show  that  the  general  allegations  are  untrue. 

From  the  Montgomery  Circuit  Court. 

X.  J.  Coppage,  for  appellant. 

if.  E.  Qodfeltei*  and  O.  D.  Hurley^  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellant  against 
the  appellees  to  recover  the  possession  of  the  real  estate  de- 
scribed in  the  complaint. 

In  addition  to  the  general  denial,  the  appellees  answered 
that  one  Watkins,  being  the  owner  of  a  certain  described 
tract  of  land  in  Montgomery  county,  Indiana,  sold  the  por- 
tion thereof  described  in  the  complaint  to  one  Jessup,  and 
placed  him  in  the  possession  thereof;  that  in  attempting  to 
convey  said  land  by  deed  to  the  said  Jessup,  a  mistake 
occurred  in  the  description,  by  reason  of  which  said  deed 
did  not  cover  all  the  land  purchased  ;  that  subsequent  sales 
and  conveyances  were  made  from  the  said  Jessup  to  persons 
named  until  the  appellees  became  the  owners  of  said  land  ; 
that  the  persons  through  whom  the  appellees  make  their  title 
each  purchased  the  whole  of  the  land  described  in  the  com- 
plaint, and  each  was  put  into  the  actual  possession  of  the 
whole  thereof,  and  made  valuable  and  lasting  improvements 
thereon,  but  that  the  mistake  in  the  description  runs  through 
all  the  conveyances  ;  that  each  of  said  conveyances  was  duly 
recorded;  that  subsequent  to  the  sale  and  conveyance  to  the 
said  Jessup,  Watkins  sold  and  conveyed  the  remainder  of  the 
land  so  owned  by  him  to  the  appellant,  who  at  the  time  of 
his  purchase  had  full  knowledge  of  the  fact  that  Watkins 
had  sold  to  Jessup,  and  attempted  to  convey,  the  land  de- 
scribed in  the  complaint ;  that  the  grantees  of  the  said  Jes- 
sup were  in  the  actual  possession  of  the  land  in  controversy 
at  the  time  the  appellant  made  his  purchase  from  the  said 
Watkins. 
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The  appellees  also  filed  a  counter-claim,  in  which  they  set 
up  substantially  the  same  facts  averred  in  the  second  para- 
graph of  their  answer,  and  prayed  that  their  title  to  the  land 
might  be  quieted. 

The  court  overruled  a  demurrer  to  the  second  paragraph 
of  the  answer  and  also  to  the  counter-claim. 

A  trial  of  the  cause,  by  jury,  resulted  in  a  verdict  for  the 
appellees,  upon  which  the  court,  over  a  motion  for  a  new 
trial,  rendered  judgment. 

The  assignment  of  errors  calls  in  question  the  correctness 
of  the  ruling  of  the  circuit  court  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  answer,  in  overruling  the  de- 
murrer to  the  counter-claim,  and  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

As  the  questions  presented  by  overruling  the  demurrer  to 
the  second  paragraph  of  the  answer  and  in  overruling  the 
demurrer  to  the  counter-claim  are  substantially  the  same, 
they  may  with  propriety  be  considered  together. 

In  our  opinion  the  •curt  did  not  err  in  overruling  either 
of  said  demurrers.  Each  of  the  demurrers  admits  that  Wat- 
kins  sold  the  land  in  controversy  to  Jessup,  and  placed  him 
in  possession  of  the  same;  that  Watkins  undertook  to  con- 
vey the  land,  but  by  mutual  mistake  it  was  incorrectly  de- 
scribed ;  that  Jessup  and  his  grantees 'have  ever  since  been 
in  the  actual  possession  of  the  land,  and  have  made  lasting 
and  valuable  improvements  thereon  ;  and  that  the  appellant, 
at  the  time  of  his  purchase,  had  full  knowledge  of  the  sale 
so  made  by  Watkins. 

The  sale  by  Watkins  to  Jessup,  followed  by  the  delivery 
of  possession  and  valuable  and  lasting  improvements,  vested 
the  equitable  title  in  Jessup,  and  the  appellant  having  pur- 
chased with  notice  of  such  equitable  title,  took  the  legal  title 
subject  thereto.  Indiana,  etc.,  JR.  \V,  Co,  v.  McBroom,  114 
Ind.  198  ;  Barnes  v.  Union  School  Tp,^  91  Ind.  301 ;  Smith  v. 
Kyler,  74  Ind.  575. 

It  is  urged,  however,  that  the  counter-claim  seeks  a  cor- 
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rection  of  the  deeds  from  Watkins  and  the  other  parties 
through  whom  the  appellees  make  their  title,  and  that  there 
is  a  defect  of  parties,  in  that  all  the  parties  executing  such 
deeds  should  have  been  made  parties  defendant. 

The  appellant  misconceives  the  object  sought  by  the 
counter-claim.  Its  object  was  to  quiet  title  to  the  land  in 
dispute  as  against  the  claim  of  the  appellant. 

To  such  an  action  the  grantors  of  the  appellees  were  not 
necessary  parties. 

Nor  do  we  think  the  court  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial.  The  evidence  in  the  cause 
fully  supports  the  answer  and  the  counter-claim.  The  land 
in  dispute  was  enclosed  by  a  fence  and  was  sold  by  Watkins 
and  possession  delivered.  The  party  to  whom  he  sold  and 
his  grantees  have  ever  since  been  in  the  actual  possession  of 
the  land  and  have  made  lasting  and  valuable  improvements, 
and  have  fully  paid  the  purchase-price.  They  were  so  in 
possession  at  the  time  the  appellant  purchased. 

The  objection  that  the  verdict  of  the  jury  gave  appellees 
more  land  than  they  were  entitled  to  recover  is  not  well 
taken.  The  conveyance  of  land  bordering  on  a  public  high- 
way,  as  a  general  rule,  conveys  title  to  the  center  of  the 
highway,  whether  so  expressed  in  the  deed  or  not.  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Rodd,  89  Ind.  128. 

Locating  the  line  at  the  center  of  the  highway  bordering 
the  land  in  dispute  does  not  give  the  appellees  more  land 
than  they  were  entitled  to  receive  under  the  purchase  from 
Watkins. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  May  20,  1891. 

On  Petition  for  a  Rehearino. 

Coffey,  C.  J. — A  petition  for  a  rehearing  is  filed  in  this 
case  in  which  it  is  urged  that  this  court  erred  in  holding  the 
cross-complaint,  filed  by  the  appellees  in  the  court  below, 
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sufficient.  While  the  cross- complaint  contains  the  general 
allegation  that  the  appellees  are  the  equitable  owners  of  the 
land  in  dispute,  it  is  claimed  that  the  specific  allegations  con- 
tradict the  general,  and  must  control. 

The  cross-complaint  is  entitled,  ''  Samuel  N.  Warbritton 
vs.  Francis  M.  Demorett  and  Phoebe  J.  Demorett,''  and  so 
much  of  it  as  is  material  to  the  controversy  here  is  as  fol- 
lows: 

'^  The  above  named  defendants,  Francis  M.  Demorett  and 
Phoebe  J.  Demorett,  for  cross-complaint  against  the  plain- 
tiff, Samuel  N.  Warbritton,  complain  of  said  Warbritton, 
and  say  that  they  are  the  equitable  owners  and  in  the  full 
and  complete  possession  of  the  following  described  real  es- 
tate, in  Montgomery  county,  Indiana :  *  *  *  Cross-com- 
plainants further  aver  that  he  derived  his  title  as  follows,  to 
wit :  he,  defendant,  purchased  said  real  estate  from  William 
Hubbard,  who  purchased  the  same  from  one  Nathaniel  Jes* 
sup,  who  purchased  the  same  from  one  F.  M.  Watkins,  the 
person  from  whom  cross-complainants  derive  their  title  ;  that 
the  said  Jessup  purchased  the  real  estate  *  *  from  Watkins 

*  *  long  before  the  cross-complainants  purchased  the  same 
real  estate  from  Watkins  ;  that  Watkins,  at  the  time  be  sold 
to  Jessup,  put  him  in  *  *  possession,  *  *  *  and  that  Jessup 
and  his  grantees  *  *  *  have  ever  since  held  possession 
thereof,  *  *  *  and  have  made  lasting  and  valuable  improve- 
ments thereon ;  that  cross-complainants  purchased  the  real 
estate,  while  *  *  Jessup  and  his  grantees  were  in  the  pos- 
session thereof  *  *  under  said  purchase  from  Watkins.  *  * 

*  Cross-complainants  aver  that  they  are  the  owners  of  said 
real  estate,  and  that  said  Warbritton  is  claiming  some  title 
thereto,  interest  in  said  real  estate  adverse  to  cross-com* 
plainants'  said  title ;  that  the  claim  of  said  Warbritton  is 
groundless  and  void,  and  a  cloud  upon  cross-complainants' 
title." 

This  is  by  no  means  a  model  pleading,  and  the  looseness 
with  which  it  is  drawn  is  without  excuse. 
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The  doctrine  that  general  allegations  in  a  pleading  are 
controlled  by  specific  allegations  in  the  same  pleading  is  too 
familiar  to  the  profession  to  require  citations,  but  in  order  to 
control  the  general  allegations  they  must  be  clearly  repug- 
nant thereto,  and  must  show  that  the  general  allegations  are 
untrue.  If  the  specific  allegations  in  this  pleading  show 
that  the  appellees  have  no  title,  then  the  demurrer  thereto 
should  have  been  sustained,  otherwise  it  should  have  been 
overruled.  The  general  allegations  are  to  the  efiect  that  the 
appellees  are  the  equitable  owners  of  the  land  in  dispute,  and 
are  in  the  possession  thereof;  that  the  appellant  is  asserting 
a  groundless  claim  to  the  land,  which  casts  a  cloud  upon  the 
title  of  the  appellees. 

Following  these  general  allegations  the  appellees  attempt 
to  give  the  source  of  their  title. 

The  claim  of  the  appellant  is  that  in  the  following  alle- 
gation, namely,  "  He,  defendant,  purchased  said  real  es- 
tate from  William  Hubbard,"  etc.,  the  word  **  defendant  *' 
applies  to  the  appellant,  and  not  the  appellees,  and  that,  this 
being  true,  it  appears  that  the  appellant  has  the  better  title. 
We  think  it  reasonably  certain,  when  the  whole  pleading  is 
construed  together,  that  the  appellees  are  attempting  to  give 
the  source  of  their  own  title,  and  not  that  of  the  appellant. 

It  appears  from  the  allegations  in  this  cross-complaint  that 
when  Watkins  sold  to  Jessup  he  placed  him  in  the  possession 
of  the  land,  and  that  he  and  his  grantees  have  ever  since  been 
in  possession.  It  also  appears  that  the  appellees  are  in  posses- 
sion of  the  land,  so  that  all  the  allegations  in  relation  to  pos- 
session can  not  be  true  unless  the  appellees  are  to  be  regarded 
as  making  their  title  through  Jessup,  and,  when  so  regarded 
and  treated,  the  allegations  are  reconciled,  and  no  conflict 
exists. 

We  think  the  pleader  by  the  use  of  the  word  ^' defendant,^' 
in  the  connection  in  which  it  is  used,  had  reference  to  the 
defendant  in  the  main  action,  and  not  to  the  defendant  to 
the  cross-complaint. 
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In  the  case  of  Jndtana, 6<c.,  R.  W.  Co,x.  Dailej/j  110  Ind. 
75,  the  word  *'  plaintiflF"  was  used  where  the  word  "  defend- 
ant "  was  intended.  In  commenting  upon  the  contention 
that  the  word  "  plaintiff"  should  be  read  as  it  was  written, 
this  court  said  :  ''  Merely  clerical  mistakes,  such  as  the  use 
of  one  word  or  one  name  for  another,  where,  as  in  this  case, 
there  is  and  can  be  no  possible  room  for  doubt  as  to  which 
one  of  two.  words  or  names  the  pleader  intended  to  use,  will 
not  and  ought  not  to  vitiate  the  pleading,  in  any  court,  un- 
der the  statutory  rule  that  *  its  allegations  shall  be  liberally 
•construed,  with  a  view  to  substantial  justice  between  the 
parties.'  "     See,  also,  Landon  v.  JVhitef  101  Ind.  249. 

When  we  treat  the  specific  allegations  in  this  cross-com- 
plaint as  being  descriptive  of  the  source  from  which  the  ap- 
pellees derive  their  title,  and  construe  them  with  a  view  to 
substantial  justice  between  the  parties,  we  think  there  is  no 
such  conflict  between  them  and  the  general  allegations  as 
renders  the  pleading  bad. 

Petition  overruled. 

Filed  Oct.  16, 1891. 


No.  15,648. 

The  City  op  LoGANSPOBT^r.  Shirk  et  al. 

Streets. — Opening  of. — Appeal  to  OireuU  Courts— Transdripl  CkmaiittUe$  Own- 
plaint.'^Objeetion, — How  Skated, — ReetlaUin  Transcript. — Ineondtuiveneu  qf. 
— In  proceedings  to  open  a  street  under  section  3180,  R.  S.  1881|  upon 
appeal  to  the  circuit  court  the  transcript  constitutes  the  complaint,  and 
the  appellant  must  state  specifically  in  writing  the  grounds  of  his  ob- 
jection to  the  proceedings  of  the  common  council  and  citj  commission- 
ers, and  no  other  question  can  be  tried  or  heftrd,  and  "  issues  of  law  and 
of  fact  may  be  found,  tried  and  determined  as  in  other  actions  at  law.** 
Upon  such  an  appeal,  an  issue  of  fact  may  be  raised  by  an  objection 
that  the  resolution  to  refer  the  matter  of  opening  the  street  to  the  com- 
missioners was  not  adopted  by  a  two  thirds  vote  of  the  common  coud- 
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cil)  as  required  by  law.  The  recitals  in  the  transcript  to  the  contrary 
are  not  conclusive. 
Same. — Oity  Commisnoners, — Referring  Back  Report  to. —  What  R^erenee  is 
for. — AssesamerU  of  Additional  I^'operty. — Invalidity  of, — Under  sections 
3174  and  3189,  R.  S.  1881,  which  provide  for  the  referring  back  of  re- 
ports to  the  city  commissioners,  the  reference  is  for  the  purpose  of  re- 
adjusting or  changing  the  assessment,  or  amending  or  changing  the  re* 
port  by  the  commissioners  as  to  the  persons,  or  property  of  the  persons, 
previously  notified  of  the  proceedings,  and  it  does  not  contemplate  any 
action  on  the  part  of  the  commissioners  which  will  afiect  other  persons 
and  property.  An  assessment  of  additional  property  by  the  commis- 
sioners upon  such  a  reference  is  without  any  authority  of  law  and  void. 
The  statute  would  be  void  if  it  had  contemplated  the  assessment  of  the 
lands  of  other  persons  upon  such  a  reference,  for  it  makes  no  provision 
for  the  giving  of  notice  to  them.  It  is  a  statute  which  provides  for  the 
taking  of  private  property  for  public  use,  and  must  be  strictly  con* 
«traed. 

From  the  Carroll  Circuit  Court. 

Q.  A.  Myers,  3L  D.  Fansler,  J.  H.  Gould  and  /.  C.  Net* 
-son,  for  appellant. 

L.  Walker^  W,  B.  McClintic  and  D.  C,  Justice,  for  appellees. 

Olds,  J. — The  city  of  Logansport,  on  the  1st  day  of  De- 
cember, 1886,  enacted  a  resolution  by  a  vote  of  its  council- 
men,  referring  the  expediency  of  laying  out  and  opening  a 
street,  specifically  described  in  the  resolution,  to  be  called 
Erie  avenue,  to  the  street  committee  of  the  common  coun- 
cil. 

The  matter  was  reported  by  the  committee  as  expedient 
to  be  referred  to  the  city  commissioners,  and  a  resolution  of 
reference  to  the  city  commissioners  was  passed  by  a  vote  of 
the  council  on  December  15th,  1886. 

Notice  was  issued  by  the  clerk  to  and  served  upon  the 
city  commissioners.  The  city  commissioners  filed  their  pre- 
liminary report  on  Januaiy  28,  1887,  pursuant  to  section 
3168,  R.  8.  1881,  and  also  their  notice  to  the  city  clerk, 
pursuant  to  the  same  section,  and  notice  was  given  to  the 
parties  named  in  the  report  as  aiSected. 
Vol.  129.— 23 
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The  city  commissioners  filed  their  secondi  and  final,  report 
May  7th,  1887. 

At  the  regular  session  of  the  common  council,  of  date 
June  Ist,  1887,  the  final  report  was  referred  back,  by  the 
common  council,  to  the  city  commissioners.  The  resolution 
of  reference  was  in  words  and  figures  as  follows  : 

"  Resolved,  That  the  report  of  the  city  commissioners  upon 
the  laying  out  and  opening  of  a  proposed  street  on  and  over 
the  line  of  the  former  Wabash  and  Erie  Canal  be,  and  the 
same  is  hereby,  referred  back  to  said  city  commissioners  for 
further  action,  and  we  suggest  the  propriety  of  increasing 
assessments  of  benefits  to  property-owners  adjacent  to  the 
line  of  the  proposed  street,  and  also  to  take  into  considera- 
tion the  advisability  and  legality  of  assessing  other  property 
with  benefits  than  that  adjacent  to  the  line  of  the  pro- 
jK)6ed  street;  and  the  commissioners  are  requested  to  meet 
at  the  council  chamber  of  the  city  for  further  action,  on  the 
14th  day  of  June,  1889,  at  10  o'clock  A.  M.,  which  time  is 
hereby  designated  for  their  meeting." 

Upon  the  matter  being  referred  back  with  the  suggestion 
stated  in  the  resolution,  Taylor,  who  was  one  of  the  city  com- 
missioners and  who  was  interested  in  a  parcel  of  ground 
lying  within  one  square  of  one  of  the  termini  of  the  pro- 
posed street,  declined  to  act  further,  and  never  afterwards 
met  with  the  other  four,  and  did  not  take  any  further  part 
in  the  matter. 

The  other  four  commissioners  met  pursuant  to  the  reso- 
lution of  reference,  and  after  having  gone  over  the  matter 
anew  filed  a  supplemental  report  on  the  8th  day  of  July, 
1887,  in  which  they  reported  other  lands  than  those  orig- 
inally reported,  as  affected  by  the  proposed  improvement, 
and,  among  others,  the  lot  of  said  Taylor;  and  thereupon 
adversary  proceedings  were  taken  against  him  by  personal 
notice  of  the  intended  assessment  against  him  and  his  lot 
as  well  as  against  the  others  reported  as  affected,  and  upon 
the  termination  of  the  statutory  period  of  notice,  the  other 
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four  commissioners  met  pursuant  to  the  notice  filed  by  them 
with  the  city  clerk,  and  the  notice  given  the  property- 
owners  by  the  clerk,  and  proceeded  to  and  did  assess  vari- 
ous persons,  including  Taylor,  with  benefits,  whose  lands 
were  not  adjacent  to  the  line  of  the  proposed  street,  and 
filed  their  final  report  on  the  21st  day  of  September, 
1887.  This  report  was  accepted  and  approved  by  the  com- 
mon council,  and  the  appropriation  made  by  resolution  of 
September  21st,  1887.  Thereupon  the  appellees  filed  appeal 
bond.     Taylor  is  not  one  of  the  appellees. 

In  the  Cass  Circuit  Court  appellees  filed  thirty-six  several 
objections.  The  venue  of  the  cause  was  then  changed  to 
Carroll  county.  Afterwards  two  additional  objections  were 
filed. 

The  appellant  filed  a  motion  to  strike  out  each  of  the  ob- 
jections ;  also  filed  separate  demurrers  to  each  objection. 

The  court  overruled  the  motion  to  strike  out  as  to  each 
objection,  and  the  question  was  saved'  by  bill  of  exceptions. 

The  court  also  overruled  the  appellant's  demurrer  to  the 
second,  fifth,  seventeenth,  twenty-fourth,  thirtieth,  thirty- 
first,  thirty-seventh  and  thirty-eighth  objections.    * 

The  second  and  twenty-fourth  objections  were  then  with- 
drawn by  agreement.  The  appellant  then  filed  a  reply  in 
three  paragraphs. 

The  appellees  demurred  to  these  replies,  and  the  demur- 
rers were  sustained,  and  the  appellant  excepted,  and  judg- 
ment was  rendered  against  the  city. 

Errors  are  assigned  on  the  rulings  of  the  court.  The  fifth 
and  seventeenth  objections  involve  the  same  legal  question. 

The  fifth  objection  reads  as  follows : 

^^ Fifth.  Because  said  common  council  of  said  city  never 
submitted  the  matter  of  the  laying  out  and  opening  said  Erie 
avenue  to  the  city  commissioners  of  said  city  by  a  two-thirds 
vote  of  said  common  council."  And  the  seventeenth  reads 
as  follows  : 

'* Seventeenth,  Because  the  resolution  of  the  common  conn- 
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cil  of  said  city,  adopted  June  Ist,  1887,  referring  tlie  report 
of  said  city  commissioners,  dated  May  6th,  1887,  back  to 
said  city  commissioners  for  further  action,  was  not  passed 
by  a  two-thirds  vote  of  said  common  council/' 

As  to  the  fifth  objection  the  transcript  contains  this  entry  : 

"And  be  it  further  remembered,  that,  on  the  15th  day  of 
December,  1886,  the  same  being  a  regular  session  of  the 
common  council  of  the  city  of  Logansport  aforesaid,  held  in 
the  council  chamber  of  said  city,  present  the  mayor,  clerk 
and  following  councilmen,  being  nine  of  the  ten  councilmen 
of  said  city,  to  wit :  Messrs.  Holbruner,  Gleitze,  SchaflPer, 
Wilson,  Hanson,  Palmer,  Tomlinson,  McNary  and  Hoffman, 
the  following  proceedings,  among  others,  were  had  and  en- 
tered of  record  in  Record  L,  page  389,  of  the  records  of  said 
council,  to  wit :  Mr.  Wilson  submitted  the  following  resolu- 
tions :  Resolved^  That  the  matter  of  expediency,  etc.,  *  *  * 
which  was  adopted  by  the  following  vote :  Yeas — Holbruner, 
Gleitze,  Schaffer,  Wilson,  Hanson,  Palmer,  Tomlinson,  Mc- 
Nary and  Hoffman." 

And  as  to  the  seventeenth  objection  there  was  the  follow- 
ing entry : 

^^And  be  it  further  remembered,  That,  on  the  1st  day  of 
June,  1887,  at  a  regular  session  of  the  common  council  of 
the  city  of  Logansport,  county  of  Cass,  State  of  Indiana, 
Mayor  Nelson  presiding,  present  the  clerk  and  the  following 
members  of  the  council  of  said  city,  to  wit :  Holbruner,  Mc- 
Keever,  Schaffer,  Wilson,^  Hanson,  Palmer,  Tomlinson, 
Winters,  Peters  and  Hoffman,  being  all  the  councilmen  of 
said  city,  the  following  proceedings,  among  others,  in 
figures  and  words,  were  had  and  entered  of  record  in  Rec- 
ord L,  p.  51 6,  of  the  council  records  of  said  city,  to  wit:  Mr. 
Tomlinson  submitted  the  following  resolution,  *  *  *  which 
was  adopted  by  the  following  vote :  Yeas — Holbruner, 
Schaffer,  Wilson,  Hanson,  Tomlinson,  Winters,  Peters  and 
Hoffman.     Nays — McKeever  and  Palmer.'^ 

The   statute,  section  3180,  R.   S.  1881,  provides   that  in 
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this  class  of  cases  the  transcript  shall  constitute  the  com- 
plaint, and  that  upon  appeal  to  the  circuit  court  *^the  appel- 
lant shall,  in  writing,  state  specifically  the  grounds  of  his 
objection  to  the  proceedings  of  the  common  council  and  com- 
missioners; and  no  other  questions  shall  be  tried  or  heard, 
except  such  as  are  with  certainty  to  a  common  intent  pre- 
sented by  the  aforesaid  written  statement  filed  by  such  ap- 
pellant.'*  It  further  provides  that  "  Issues  of  law  and  of 
fact  may  be  formed,  tried,  and  determined  as  in  other  ac- 
tions at  law/'  At  the  time  these  references  were  made  to  the 
city  commissioners,  the  appellants,  in  the  court  below  were 
not  parties  to  the  proceedings.  The  presumptions  are  in  favor 
of  the  regularity  of  the  common  council,  but  their  record  is 
not  conclusive  as  against  the  persons  assessed,  and  it  may  be 
controverted.  City  of  Louisville  v.  Hyatt,  36  Am.  Dec.  594. 
In  this  case  the  persons  appealing  join  issue  on  the  fact  as 
to  whether  or  not  the  references  were  made  to  the  city  com- 
missioners by  a  two-thirds  vote  of  the  conimon  council  of 
the  city ;  they  join  this  issue  in  the  manner  provided  in  the 
statute,  section  3180,  supra,  by  stating  specifically  their  ob- 
jection to  the  proceedings.  It  is  an  issue  allowed  to  be 
joined  by  this  statute,  and  the  statute  does  not  require  the 
objection  to  be  sworn  to.  It  is  true  this  record  shows  there 
were  ten  councilmen  present  at  one  time,  and  nine  of  the 
ten  at  another,  but  it  is  specifically  held  in  the  case  of  Mo- 
berry  v.  City  of  Jeffh'sonville,  38  Ind.  198,  that  the  court  has 
no  judicial  knowledge  of  the  number  of  wards  into  which  a 
city  is  divided,  and,  even  if  this  were  not  true,  it  is  a  fact 
upon  which  an  issue  may  be  joined  as  to  whether  the  refer- 
ence was  made  by  a  two-thirds  vote.  Prima  fade  the  re- 
cord may  establish  it;  but  this  is  not  conclusive.  The  ob- 
jection was  a  proper  pleading,  joining  an  issue  of  fact,  and 
the  motion  to  strike  out  objections  five  and  seventeen  was 
properly  overruled,  as  was  the  demurrer  to  such  objections. 
As  to  the  other  objections,  they  all  relate  to  the  proceed- 
ings subsequent  to  the  filing  of  the  first    report  of  the  city 
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commissioners^  assessing  benefits,  and,  it  seems  to  us,  all 
that  it  is  necessary  to  say  is  that  sections  3174  and  3189,  R. 
S.  1881,  provide  for  the  referring  back  of  reports  to  the  city 
%  commissioners;  section  3174  providing  that  such  report 
may  be  referred  back,  with  such  suggestions  as  the  common 
council  may  deem  proper,  and  the  commissioners  shall  meet 
and  proceed  as  provided  in  section  twenty-three  of  the  act, 
being  section  3189,  supra.  The  latter  section  provides  for 
the  meeting  of  the  commissioners,  and  that  of  the  action  of  the 
common  council,  and  of  the  time  of  meeting  of  the  commis- 
sioners, the  parties  interested  shall  take  notice,  without  any 
notice  whatever  being  served  upon  them. 

This  reference  evidently  is  for  the  purpose  of  readjusting 
or  changing  the  assessment,  and  amending  or  changing  the 
report  by  the  commissioners  as  to  the  persons  and  the  prop- 
erty of  the  persons  previously  notified  of  the  original  pro- 
ceedings, and  it  does  not  contemplate  any  action  on  the  part 
of  the  commissioners  which  would  afiect  other  persons  and 
property,  as  it  does  not  contemplate  the  giving  of  notice  to 
other  persons,  and  the  assessing  of  additional  lands  or  the 
lands  of  other  persons  than  those  having  notice  of  the  orig- 
inal proceedings ;  and  the  statute  would  be  void  if  it  did 
contemplate  the  assessment  of  the  lands  of  other  persons, 
for  it  makes  no  provision  for  the  giving  of  notice  to  them. 
This  statute  provides  for  the  taking  of  private  property  for 
public  use,  and  such  statutes  are  to  be  strictly  construed. 
Toton  of  Marion  v.  Skillman,  127  Ind.  130. 

The  action  of  the  commissioners  in  assessing  the  addi- 
tional property  on  the  matter  being  referred  back  to  them  is 
without  any  authority  of  law  and  is  void.  The  proper  con- 
clusion was  reached  and  judgment  rendered  under  the  facts 
as  disclosed  by  the  record,  and  it  is  immaterial  by  what 
method  it  was  arrived  at.  The  proper  conclusion  having 
been  reached  the  judgment  will  not  be  reversed. 

Judgment  affirmed. 

Filed  Oct.  16, 1891. 
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PRACTICB. — Refusal  to  Strike  Out  Heading. — Not  Available  Error, — No  avail- 
able error  can  be  predicated  on  the  ruling  of  the  circuit  court  in  refus- 
ing to  strike  out  part  of  a  pleading. 

Bill  of  Exceptions. — Excepliona  to  Maaier*»  BeporL — Exceptions  to  a 
master's  report  can  not  be  brought  into  the  bill  of  exceptions  by  a 
^*  here  insert/'  but  they  must  be  copied  into  the  bill. 

Masteb  CoMMissioNEB.  —  uldmtssum  of  Improper  Etidente, — Report. — Rejec- 
tion <^. — The  entire  report  of  a  master  commissioner  will  not  be  re- 
jected  because  the  commissioner  admitted  some  improper  evidence  on  the 
hearing  of  the  cause,  as  the  report  is  only  advisory  to  the  court,  which 
may  reject  the  conclusions  reached  by  the  master,  and  from  the'  legiti- 
mate evidence  in  the  cause  state  conclusions  of  its  own. 

43amb. — New  Trial. — The  action  of  the  master  in  admitting  illegal  evi- 
dence can  not  be  assigned  as  a  reason  for  a  new  trial. 

From  the  Benton  Circuit  Court. 

U,  Z»  Wileyy  for  appellants. 

W.  D.  Wallace  and  8,  P.  Baird,  for  appellee. 

Coppey,  J. — The  appellants  and  the  appellee  were  grain 
merchants,  engaged  in  buying  and  shipping  grain,  the  former 
doing  business  at  Ambia  and  Talbot,  Indiana,  and  the  latter 
at  Lafayette,  Indiana.  For  several  years  prior  to  the  com- 
mencement of  this  suit  the  appellants  had  been  buying  and 
shipping  large  quantities  of  grain  to  the  appellee,  who  was 
a  large  dealer,  and  shipped  to  the  eastern  and  seaboard  mar- 
kets. This  action  was  brought  in  the  Benton  Circuit  Court 
by  the  appellee  against  the  appellants  to  recover  upon  the 
matters  set  up  in  the  complaint  growing  out  of  said  busi- 
ness.    The  complaint  is  in  two  paragraphs. 

The  first  paragraph  of  the  complaint  alleges,  among  other 
things,  that  from  the  year  1880  to  the  year  1884  the  appel- 
lee purchased  of  the  appellants  a  large  number  of  car  loads 
of  corn,  wheat,  oats  and  other  grain  to  be  shipped  to  the 
eastern  markets ;  that  in  each  case  the  appellants  guaranteed 
that  said  grain  should  hold  out  and  correspond,  at  its  desti- 
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nation,  in  grade,  quantity  and  quality  with  the  grade,  quan- 
tity and  quality  reported  by  the  appellants  to  the  appellee 
at  the  time  of  shipment ;  that  said  grain,  at  its  destination, 
did  not  hold  out  and  correspond  in  grade,  quantity  and 
quality,  but  fell  short  of  the  reports  of  the  appellants  to  the 
appellee.  A  bill  of  particulars  is  filed  with  this  paragraph 
setting  forth  in  detail  the  quantity  each  car  was  short  of  the 
amount  reported  by  the  appellants. 

The  second  paragraph  is  based  upon  an  alleged  verbal 
contract  for  the  sale  of  a  quantity  of  corn  by  the  appellants 
to  the  appellee,  alleging  that  the  appellants  failed  and  re- 
fused .  to  deliver  the  corn  sold,  to  the  damage  of  the  ap- 
pellee. 

The  appellants  moved  the  court  to  strike  out  part  of  the 
bill  of  particulars  filed  with  the  first  paragraph  of  the  com- 
plaint, but  their  motion  was  overruled. 

Upon  the  issues  formed,  the  cause  was,  by  agreement  of 
the  parties,  referred  to  Andrew  Hall,  Esq.,  as  special  master 
to  take  the  evidence  and  make  a  finding  of  the  facts  in  the 
case,  and  to  state  the  accounts  between  the  parties.  It  was 
ordered  that  his  report  should  contain  all  the  evidence  given 
in  the  cause,  together  with  all  objections  and  exceptions 
made  or  taken  by  either  party,  and,  also,  his  finding  of  facts 
and  a  statement  of  the  accounts  between  the  parties. 

The  master  filed  his  report  in  the  Benton  Circuit  Court, 
showing  a  balance  due  to  the  appellee  from  the  appellants, 
upon  which  the  court  rendered  judgment. 

The  first  question  presented  by  the  assignment  of  error 
relates  to  the  action  of  the  circuit  court  in  overruling  the 
motion  of  the  appellants  to  strike  out  part  of  the  bill  of 
particulars  filed  with  the  first  paragraph  of  the  complaint. 

No  available  error  can  be  predicated  on  the  ruling  of  the 
circuit  court  in  refusing  to  strike  out  part  of  a  pleading. 
Owen  V.  Phillipsy  73  Ind.  284 ;  Lorcry  v.  McAlister,  86  Ind. 
543;  Lake  Erie,  etc,  R.  W,  Co,  v.  Kinsey^  87  Ind.  614; 
Hope  V.  Applegate,  92  Ind.  570;   City  of  Crawfordaville  v. 
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Boots,  76  Ind.  32 ;  Keesling  v.  WaUoiij  91  Iild.  578 ;  McFall 
y.  Hotoe,  etc.,  Co.,  90  Ind.  148 ;  Loaey  v.  Bond,  94  Ind.  67 ; 
Main  v.  Ointhert,  92  Ind.  180 ;  ilorris  v.  SUrn,  80  Ind.  227. 

There  is  in  the  record,  copied  by  the  clerk,  what  purports 
to  be  exceptions  filed  by  the  appellants  to  the  report  of  the 
master  commissioner,  but  such  exceptions  are  not  embraced 
in  a  bill  of  exceptions.  The  bill  of  exceptions  filed  by  the 
appellants,  so  far  as  it  relates  to  this  matter,  is  as  follows  : 
"  Be  it  remembered  that  on  the  6th  day  of  December,  1888, 
it  being  the  sixteenth  judicial  day  of  the  November  term 
of  said  court,  the  following  proceedings  were  had  in  said 
cause  before  the  Hon.  Peter  H.  Ward,  sole  judge  of  said  court. 
The  court  overruled  the  defendants^  exceptions  to  the 
master's  report  heretofore  filed  in  said  cause,  which  excep- 
tions heretofore  filed  read  as  follows  (here  insert),  to  which 
ruling  of  the  court  the  defendants  at  the  time  jointly  and 
severally  excepted." 

The  exceptions  to  the  report  of  the  master  commissioner 
are  not  set  out  in  or  copied  into  the  bill  of  exceptions,  and 
we  have  no  means  of  knowing  whether  what  purports  to  be 
the  exceptions,  copied  by  the  clerk,  is  the  paper  which  should 
fill  the  blank  in  the  bill,  or  whether  it  is  a  different  paper. 
Kesler  v.  Myers,  41  Ind.  543 ;  Board,  etc.,  v.  Karp,  90  Ind, 
236 ;  CoUrell  v.  Mna  Life  Ins.  Co.,  97  Ind.  31 1 ;  Blizzard 
V.  Riley,  83  Ind.  300 ;  Kimball  v.  Loomis,  62  Ind.  201. 

Exceptions  to  the  report  of  a  master  do  not  constitute  a 
part  of  the  record  unless  made  so  by  a  proper  bill  of  excep- 
tions.    Hauser  v.  Roth,  37  Ind.  89. 

The  exceptions  to  the  report  of  the  master  commissioner, 
filed  by  the  defendants,  not  having  been  brought  into  the 
record  by  the  necessary  bill  of  exceptions,  can  not  properly 
be  considered  by  us.  But  treating  the  paper  copied  by  the 
clerk  as  the  exceptions  filed  by  appellants  to  the  report  of 
the  master,  we  think  there  was  no  error  in  overruling  the 
same. 

The  exceptions,  assuming  such  paper  to  be  such,  sought  to 
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reject  the  entire,  report,  on  the  ground  that  the  master  com- 
missioner had  admitted  improper  evidence  on  the  hearing  of 
the  cause.  Such  report  could  be  rejected  for  this  reason  only 
upon  the  ground  that  the  court  was  bound  by  the  conclusion 
of  facts  stated  by  the  commissioner,  whereas  the  report  was 
only  advisory  to  the  court,  and  it  was  at  perfect  liberty  to 
reject  the  conclusions  reached  by  the  master,  and  from  the 
legitimate  evidence  in  the  cause,  state  conclusions  of  its  own. 
Bremmerman  v.  JenningSy  101  Ind.  263. 

Had  the  appellants  sought  by  their  exceptions  to  eliminate 
from  the  record  the  improper  evidence  admitted  by  the 
master,  and  sought  an  adjudication  of  the  case  upon  the  le- 
gitimate evidence,  a  different  question  would  have  been  pre- 
sented, but  as  they  sought  to  reject  the  entire  report  on  the 
ground  that  the  master  admitted  and  reported  illegal  evi- 
dence, there  was  no  error  in  overruling  such  exceptions. 

It  was  assigned  as  a  reason  for  a  new  trial  that  the  master 
commissioner  erred  in  admitting  illegal  evidence  on  the  hear- 
ing of  the  cause. 

This  is  not  one  of  the  statutory  causes  for  a  new  trial. 
The  evidence  in  the  cause  was  reported  to  the  court,  and  it 
was  its  duty  to  consider  the  same,  and  either,  adopt  such  con- 
clusions as  were  reached  by  the  master,  or  find  conclusions 
of  its  own,  as  the  evidence  required.  No  question  as  to  the 
action  of  the  master  in  the  admission  of  evidence  can  be  pre- 
sented to  this  court  without  an  opportunity  afforded  to  the 
circuit  court  to  correct  the  error,  if  any  exists,  in  the  admis- 
sion of  such  evidence.  Following  the  proper  effort  in  the 
circuit  court  to  correct  such  error,  and  a  refusal  of  the  court 
to  grant  the  proper  relief,  the  action  of  the  court  would  be 
subject  to  review  here,  but  the  action  of  the  master  in  ad- 
mitting evidence  on  the  hearing  of  the  cause  before  him  can 
not  be  assigned  as  a  reason  for  a  new  trial,  because,  as  we 
have  seen,  where  the  order  of  reference  requires  him  to  re- 
port the  evidence,  the  cause  is  ultimately  tried  by  the  court, 
and  not  by  the  master  commissioner. 
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It  is  also  urged  by  the  appellants  that  the  finding  of  the 
master  in  relation  to  a  set-off  pleaded  by  them  against  the 
appellee  is  not  sustained  by  the  evidence,  but  it  is  conceded 
that  the  evidence  in  relation  to  the  matters  set  up  in  this 
plea  is  conflicting.  Where  the  evidence  is  conflicting,  this 
court  will  not  disturb  the  finding  of  the  trial  court. 

There  is  no  error  in  the  record  for  which  the  judgment 

should  be  reversed. 

Judgment  affirmed. 

Filed  May  15, 1891 ;  petition  for  a  rehearing  overruled  Oct.  16, 1891. 


No.  15,078. 

Smith  v.  Schweigebeb. 

Vevdob  akd  'PvtLCHABER.^Ndiee, — If  a  purchaser  of  land  have  notice 
of  facts  making  it  incumbent  upon  him  to  make  due  inquiry,  he  is 
bound  by  all  the  knowledge  which  a  reasonable  inquiry  would  have 
imparted. 

Same.— £<ma  Fide  Purchaser, —  Who  is  not, — One  who  purchases  with  full 
knowledge  of  prior  equitable  or  legal  rights  is  not  a  purchaser  in  good 
faith. 

Sauh— Notice  Before  I\iyinent  of  Purehase- Money. — Notice  before  payment 
of  the  purchase-money  prevents  the  acquisition  of  the  character  of  a 
bona  fide  purchaser. 

Same.— Deacnp^on  of  Land. — Chrreetion  of  Mistakes. — Mistakes  in  the  de- 
scription of  land  may  always  be  corrected  against  a  party  who  buys 
with  full  knowledge  of  another's  prior  purchase  of  land  from  the  same 
grantor. 

Pleadino. — Deed, — Exhibit. — Deeds  or  other  instruments  forming  evi- 
dence of  title  are  not  the  foundation  of  pleadings  asserting  title,  and  if 
made  exhibits  they  will  be  disregarded. 

From  the  Carroll  Circuit  Court. 

X.  D.  Boyd  and  «/.  C,  Claybaugh,  for  appellant. 

J.  A.  Sims,  for  appellee. 

Elliott,  J. — The  appellant  alleges  in  his  complaint  that 
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he  is  the  owuer  in  fee  of  a  tract  of  land  through  which  flows 
a  stream  called  Wild  Cat  creek  ;  that  the  appellee  is  wrong- 
fully threatening  to  construct  a  dam  across  the  stream  upon 
the  land  of  the  appellant.     Prayer  for  an  injunction. 

The  appellee's  second  paragraph  of  answer  alleges  that 
William  Stranahan  was  the  owner  of  the  land  described  in 
the  complaint,  as  well  as  of  another  part  of  the  same  sec- 
tion ;  that  Stranahan  sold  the  land  described  in  the  com- 
plaint to  the  appellee  for  three  hundred  and  fifty  dollars; 
that  the  land  was  bought  for  a  mill  site,  and  for  that  pur- 
pose sold;  that  the  purchase  of  the  appellee  included  the 
right  to  water  and  to  construct  the  necessary  mill  race; 
that  the  purchase- money  was  paid  on  the  9th  day  of  July, 
1873,  and,  on  that  day,  possession  of  the  land  was  delivered 
to  the  appellee,  who  still  continues  to  hold  possession;  that  on 
the  day  the  purchase-money  was  paid  Stranahan  executed  to 
the  appellee  a  bond  conditioned  for  the  conveyance  of  the  land 
and  the  mill  privileges;  that,  subsequently,  Stranahan  and 
his  wife  executed  a  deed  to  the  appellee  for  the  property; 
that  the  dam  which  the  appellee  proposes  to  erect  is  at  the 
place  and  of  the  height  provided  for  in  the  contract  with 
Stranahan ;  that  the  appellee  has  erected  a  mill  in  part  and 
has  entered  upon  the  work  of  digging  a  mill  race;  that  the 
appellant  had  knowledge  of  the  possession  and  acts  of  the 
appellee  and  knew  that  he  had  expended  in  the  work  upon 
the  mill  and  race  the  sum  of  two  thousand  dollars ;  that  the 
only  title  which  the  appellant  has  to  the  land  was  derived 
from  William  Stranahan  long  after  the  purchase  by  the  ap- 
pellee; that  the  appellant,  at  the  time  he  purchased,  had 
full  knowledge  of  the  appellee's  interest  in  the  property  and 
purchased  subject  to  that  interest.  The  third  paragraph  of 
the  answer  sets  forth  substantially  the  same  facts  as  the 
second,  differing  from  it  in  one  respect,  and  that  is,  in  al- 
leging a  mistake  in  describing  the  land  intended  to  be  con- 
veyed. 

The  answers  are  good.     The  demurrer  of  the  appellant 
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confesses  that  possession  was  taken  by  the  appellee ;  that 
improvements  were  made  under  claim  of  ownership;  that 
the  appellant  had  notice  of  these  facts  before  he  purchased, 
and  took  title  subject  to  the  rights  of  the  appellee.  The  ap- 
pellee was  first  in  point  of  time,  and  his  possession  was  in- 
dicated by  acts  assertive  of  ownership,  so  that  the  appellant 
was  put  updn  inquiry.  As  he  had  notice  of  facts  making  it 
incumbent  upon  him  to  make  due  inquiry,  he  is  bound  by 
all  the  knowledge  which  a  reasonable  inquiry  would  have 
imparted.  Harper  v.  lUy,  56  111.  179 ;  Kuhns  v.  OateSf  92 
Ind.  66.  But  in  this  instance  there  was  not  merely  notice 
of  facts  putting  the  party  upon  inquiry,  but  there  was  also 
notice  that  the  person  in  possession  was  there  as  owner.  It 
is  impossible,  therefore,  to  regard  the  appellant  as  a  bona 
fide  purchaser.  One  who  purchases  with  full  knowledge  of 
prior  equitable  or  legal  rights  is  not  a  purchaser  in  good 
faith.  Notice  before  payment  of  the  purchase- money  pre- 
vents the  acquisition  of  the  character  of*a  6ona  fide  pur- 
chaser. Anderson  v.  Hubble^  93  Ind.  570.  Mistakes  in  the 
description  of  land  may  always  be  corrected  against  a  party 
who  buys  with  full  knowledge  of  another's  prior  purchase 
of  land  from  the  same  grantor.  LewU  v.  Phillips,  17  Ind. 
108;  Cordova  v.  Hood,  13  Am.  L.  Reg.  334;  Moreland  v. 
LemaUers,  i  Blackf.  383 ;  Campbell  v.  Brackenridge,  8  Blackf. 
471 ;   Warren  v.  Richmond,  53  111.  62. 

Deeds  or  other  instruments  forming  evidence  of  title  are 
not  the  foundation  of  pleadings  asserting  title,  and  should 
not  be  made  exhibits.  If  they  are  made  exhibits  they  will 
be  disregarded,  and  only  the  allegations  of  the  pleading  itself 
be  considered.  We  can  not  look  to  the  exhibits,  for  they  are 
no  part  of  the  pleadings.  This  rule  has  been  asserted  in  a 
great  number  of  cases. 

It  is  undoubtedly  true,  as  a  general  rule,  that  a  party  who 
asks  relief  in  equity  must  proceed  with  reasonable  prompt- 
ness, but  that  rule  does  not  defeat  one  in  the  position  of  the 
appellee.    He  did  take  immediate  possession  of  the  land  ;  the 
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appellant  knew  that  he  was  in  possession  as  an  owner  who 
had  paid  for  the  land,  and  yet  refrained  from  questioning  his 
title  for  many  years,  so  that  it  was  the  appellant,  and  not  the 
appellee,  who  slept  upon  his  rights.  But  however  this  may 
be,  it  is  quite  clear,  that  the  appellee  was  not  in  fault,  for  it 
does  not  appear  that  he  knew  of  the  mistake  in  describing 
the  land  until  the  appellant  challenged  his  title  by  this  suit. 
The  nature  of  the  acts  done,  and  the  character  ofthe  improve- 
ments made,  fully  informed  the  appellant  before  he  purchased 
that  the  appellee  was  in  possession  as  owner,  and  it  was  not 
possible  that  the  appellant  could  have  been  misled  or  injured. 

It  was  proper  to  permit  the  appellee  to  prove  all  the  acts 
performed  by  him  in  erecting  the  mill  and  supplying  it  with 
power.  Such  acts  were  evidence  of  ownership,  of  the  nature 
of  the  possession,  and  of  the  character  and  extent  of  the 
rights  asserted. 

Judgment  affirmed. 

FUod  Oct  17, 1891. 


No.  14,719. 

Mayer  v.  Myers,  Administrator,  et  al* 

Cbattel  Mortgaoe. — Failure  to  Record. — Decedent^  Estates., — Bights  of 
Orediton, — ^The  fact  that  a  chattel  mortgage  is  not  recorded  is  not  a  de- 
fence that  can  be  made  by  the  administrator  or  heir  of  the  deceased 
against  its  foreclosure,  not  even  if  the  estate  be  insolvent. 

From  the  Montgomery  Circuit  Court. 

J.  iJ.  Courtney^  for  appellant. 

/.  E.  Humphries,  L.  J.  Coppage,  if.  D.  WAife,  W.  M. 
Reeves  and  W.  E.  Humphrey ^  for  appellees. 

Olds,  J. — This  action  was  brought  by  certain  creditors  of 
the  estate  of  Charles  C.  Sidener,  deceased,  of  whose  estate 
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Noah  E.-  Myers  was  the  duly  appointed  administrator,  to 
foreclose  a  certain  chattel  mortgage. 

The  appellant  filed  a  cross-complaint,  asking  to  have  a 
chattel  mortgage  in  his  favor  foreclosed,  and  to  have  it  de- 
clared a  prior  lien.  The  appellees,  Noah  Myers,  adminis- 
trator of  the  estate  of  Charles.  C.  Sidener,  and  the  widow  of 
said  decedent,  filed  an  answer  to  the  cross-complaint,  to  the 
fourth  paragraph  of  which  a  demurrer  was  addressed  by  the 
appellant  and  overruled  by  the  court.  This  paragraph  of 
answer  of  the  administrator  and  widow  averred  the  fact  that 
the  decedent,  at  the  time  of  the  execution  of  mortgage,  and 
ever  after,  up  to  the  date  of  his  death,  was  a  bona  fide  resi- 
dent of  Montgomery  county,  and  that  the  mortgage  was  re- 
corded in  Fountain  county,  and  not  in  Montgomery  county ; 
that  the  estate  is  insolvent,  and  the  deceased  remained  in 
possession  of  the  property  until  the  time  of  his  death. 

There  is  some  conflict  in  the  authorities  upon  this  ques- 
tion, but  the  rule  as  laid  down  in  Jones  on  Chattel  Mort- 
gages (3d  ed.),  sections  239  and  240,  is  to  the  effect  that  the 
fact  that  the  mortgage  is  not  recorded  is  not  a  defence  that 
can  be  made  by  the  administrator  or  heir  of  the  deceased 
against  its  foreclosure,  not  even  if  the  estate  be  insolvent. 
This  seems  to  be  the  settled  rule  as  to  mortgages  on  real  es- 
tate (Evana  v.  Pence,  78  Ind.  439),  and  we  see  no  valid  rea- 
son why  the  same  rule  should  not  apply  to  unrecorded  mort- 
gages on  personal  property  as  is  applied  to  unrecorded 
mortgages  on  real  estate. 

The  general  creditors  have  no  lieu  on  the  personal  prop- 
erty of  the  deceased.  Such  portion  of  it  only  as  would  in 
the  absence  of  debts  descend  to  the  heirs  is  subject  to  the 
payment  of  the  debts  due  the  general  creditors,  and  the 
creditor  has  no  right  to  test  the  validity  of  an  unrecorded 
mortgage  until  he  himself  has  a  lien  upon  the  property  mort- 
gaged, hence  if  the  mortgage  is  valid  as  to  the  mortgagor,  he 
leaves  nothing  to  descend  to  his  heirs  except  the  property 
subject  to  the  mortgage  lien.     This  is  the  doctrine  as  laid 
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down  in  Jones  on  Mortgages,  section  240,  supra^  and  ^ve 
think  it  enunciates  the  correct  rule.  Sumner  v.  McKee,  89 
111.  127. 

It  follows  from  the  conclusion  we  have  reached  that  the 
court  erred  in  overruling  the  demurrer  to  the  fourth  para- 
graph of  answer  of  the  administrator  and  widow  to  the  ap- 
pellant's cross-complaint. 

The  judgment  is  reversed,  at  costs  of  appellees,  with  in- 
struction to  sustain  the  demurrer  to  the  fourth  paragraph  of 
answer  of  Noah  E.  Myers,  administrator,  and  Minnie  E.  Sid- 
ener  to  the  cross-complaint  of  Anton  Mayer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Filed  May  25, 1891 ;  petition  for  a  rehearing  overraled  Oct  17, 1891. 
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Pleading. — Supplemental  OomplainL — Demurrer, — A  motion  to  strike  outa 
supplemental  complaint  may  properly  be  overruled. 

Same. — Demurrer, — Sustaining  a  demurrer  defective  in  form  to  a  pleading 
i^  I97  which  is  wholly  insufficient  is  not  available  error. 

167  299  Corporation. — Miwpprcpriation  0/  Corporate  Funde  by  Gffieers. — Action  by 

Stockholder  for  Receiver. — Pleading. — Where  a  majority  of  the  directors  of 
a  corporation  are  charged  with  a  misappropriation  and  conversion  of 
the  assets  of  the  corporation,  a  complaint  by  a  stockholder  for  an  ac- 
counting and  the  appointment  of  a  receiver  need  not  allege  that  before 
the  commencement  of  the  action  a  demand  was  made  upon  the  directors 
to  bring  suit  in  the  name  of  the  corporation. 

Same. — Conversion, — Interest. — Where  the  secretary  and  treasurer  of  a  cor- 
poration fraudulently  appropriates  to  his  own  use,  under  the  guise  of 
salary,  large  sums  of  money  belonging  to  the  corporation,  he  is  liable 
for  interest  on  the  amount  so  appropriated. 

Same. — Turnpike  Company, — Refusal  of  Officers  to  Make  Repairs, — Appointment 
of  Receiver. — Where  the  owners  of  the  majority  of  the  corporate  stock  of 
a  turnpike  company  neglect  and  refuse  to  make  needed  repairs  in  the 
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roadway,  thus  rendering  the  property  non-productive,  the  court  may 
properly  appoint  a  receiver. 

Same.— -Sttfc  of  Property. — Decree. — Where  a  suit  brought  by  a  stockholder 
against  a  corporation  and  its  officers  merely  seeks  an  accounting  and 
the  appointment  of  a  receiver,  a  decree  ordering  a  sale  of  the  property 
is  erroneous. 

CocTBTS. — GoTUinuanee  Beyond  Term, — The  adjournment  of  the  trial  of  a 
cause  which  is  in  progress  the  last  day  of  a  term  to  a  subsequent  day, 
when  the  trial  is  again  resumed,  is  not  an  adjourned  term,  but  is  a  con- 
tinuation of  the  existing  term  under  the  provisions  of  section  284,  El- 
liott's Supp.,  and  no  notice  is  necessary. 

From  the  Jay  Circuit  Court. 

D.  T.  Taylor  J  R.  H.  Hartford^  J,  B.  Jaqua,  J.  A.  Jaqaat 
F.  Winter  and  /.  B.  Elam^  for  appellant. 

•/.  M,  Smith,  T.  Boaworth,  F.  H.  Snyder  and  /.  -R.  Perdiiu, 
for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellees,  as  stock- 
holders  in  the  Wayne  Pike  Company,  a  gravel  road  corpora- 
tion organized  under  the  laws  of  this  State,  against  said  com- 
pany and  Alonzo  L.  Jaqua,  James  B.  Jaqua,  Judson  A. 
Jaqua,  Christopher  S.  Arthur  and  Daniel  Miller,  as  the  offi- 
cers of  said  corporation,  to  compel  an  accounting,  and  to  ob- 
tain the  appointment  of  a  receiver. 

Among  other  things,  the  first  paragraph  of  the  complaint 
alleges  that  after  the  construction  of  the  gravel  road  the 
ocfendant  Alonzo  L.  Jaqua  became  the  owner  of  one  hun- 
dred and  seventy-five  shares  of  the  capital  stock  of  said 
corporation;  that  defendant  James  B.  Jaqua  became  the 
owner  of  two  shares,  and  the  defendant  Judson  A.  Jaqua 
became  the  owner  of  one  share  of  said  capital  stock,  which 
shares  of  said  stock  held  by  them  constituted  a  majority  of 
the  shares  of  stock  subscribed  in  jsaid  corporation ;  that 
said  defendants  so  holding  said  stock,  conspiring  together 
fbr  the  purpose  of  cheating  and  defrauding  the  plaintiffs  and 
other  holders  of  shares  of  stock  in  said  company  and  to 

render  their  stock  in  said  corporation  worthless,  elected 
Vol.  129.— 24 
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themselves  directors  of  said  corporation ;  that  on  the 

day  of ,  188-,  as  such  board,  they  assumed  and  took 

the  sole  and  exclusive  control  and  management  of  said 
gravel  road  and  elected  and  appointed  the  defendant  Alonzo 
L.  Jaqua  secretary  and  treasurer,  and  the  defendant  James 
B.  Jaqua  president  thereof;  that  said  defendants,  having 
thus  conspired  together  to  cheat  and  defraud  the  plaintiffs, 
and,  in  pursuance  of  such  conspiracy,  having  obtained  pos- 
session of  the  property  of  said  corporation,  its  books,  papers 
and  records  thereto  belonging,  have  been  guilty  of  fraudu- 
lent, illegal  and  oppressive  acts  in  the  management  of  said 
corporation,  as  follows,  to  wit : 

.  First.  That  they  take  all  the  revenues,  income,  profits 
and  earnings  of  said  corporation,  derived  from  the  toll  col- 
lected thereon  and  therefrom,  and  fraudulently  and  illegally 
appropriate  the  same  to  their  own  use  and  benefit,  and 
wholly  refuse  to  permit  the  plaintiffs  to  have  anything  to  do 
or  say  in  the  management  of  the  affairs  or  business  of  said 
corporation. 

Second.  That,  although  the  earnings  of  such  gravel  road 
are  largely  in  excess  of  what  it  takes  to  keep  the  same  in  re- 
pair and  pay  the  expenses  of  its  officers  and  their  salaries, 
the  said  defendants  (Jaqua,  Jaqua  and  Jaqua),  acting  as  its 
officers,  refuse  to  keep  said  road  in  repair  and  refuse  to  pay 
any  dividends,  but  appropriate  the  said  undivided  procee<!^ 
to  their  own  private  use  and  benefit. 

Third.  That  said  defendants,  acting  as  such  officers  of 
said  corporation  as  aforesaid,  to  further  cheat  and  defraud 
these  plaintiffs,  refuse  and  fail  to  keep  accurate  accounts  of 
the  receipts  and  disbursements,  and  refuse  to  keep  the  books 
thereof  open  for  examination  by  the  said  plaintiffs  or  either 
of  them. 

Fourth.  That  said  defendants  Jaqua,  Jaqua  and  Jaqua 
fraudulently  conspire  together,  elect  and  keep  in  office 
Alonzo  L.  Jaqua,  as  secretary  and  treasurer  of  said  corpora* 
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tion  for  the  purpose  of  absorbing  the  earnings,  profits^ 
effects  and  moneys  belonging  to  such  corporation. 

Fifth.  That  said  defendants  Jaqua  and  Jaqua,  acting  as 
the  majority  of  the  board  of  directors,  under  such  con- 
spiracy, have  from  time  to  time  since  the  Ist  day  of  Jan- 
uary, 1880,  and  the day  ot ,  1888,  allowed  and 

caused  to  be  allowed  large  and  exorbitant  sums  of  money  to 
Alonzo  L.  Jaqua,  as  his  salary  as  secretary  and  treasurer, 
aggregating  in  the  amount  of  five  thousand  dollars,  which 
sum  of  money  for  such  salary  was  unreasonable  and  unjust 
and  was  made  and  ordered  to  be  paid  by  them  for  the  pur- 
pose of  absorbing  the  earnings,  proceeds,  profits  and  moneys 
belonging  to  said  corporation. 

Sixth.  That  the  earnings,  profits  and  moneys  have 
amounted  to  the  sum  of  twenty  thousand  dollars  since  the 
1st  day  of  January,  1880,  which  sum  of  money  has  been 
absorbed  by  the  said  defendants  Jaqua,  Jaqua  and  Jaqua, 
and  to  each  of  them,  for  the  sole  purpose  of  cheating  and 
defrauding  these  plaintiffs  and  the  other  stockholders,  not 
herein  named. 

Seventh.  That  said  defendants  Jaqua,  Jaqua  and  Jaqua, 
having  conspired  together  as  aforesaid,  to  cheat  and  defraud 
these  plaintiffs  as  aforesaid,  have  diverted  the  moneys,  profits 
and  earnings  belonging  to  said  corporation  for  the  purpose 
of  further  absorbing  the  same,  in  this,  to  wit :  The  said 
Alonzo  L.  Jaqua  caused  to  be  purchased  and  did  purchase  a 
large  fire  and  burglar  proof  safe  at  and  for  the  price  of  fifteen 
hundred  dollars,  which  safe  was  not  needed  in  the  business 
of  the  corporation,  and  was  purchased  without  the  knowl- 
edge or  consent  of  the  stockholders  or  the  board  of  directors 
of  said  corporation,  and  which  safe  has  been  used  since  its 
purchase  by  the  said  Alonzo  L.  Jaqua  in  his  own  private 
business. 

Eighth.  That  the  said  defendants  Jaqua,  Jaqua  and  Ja- 
qua refuse  to  allow  these  plaintiffs  to  participate  in  any  of 
the  business  transactions  of  said  corporation,  and  refuse  to 
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make  known  any  of  the  business  meetings  of  said  corpora- 
tion to  the  stockholders,  and  refuse  and  neglected  to  give 
notice  thereof  to  any  of  the  stockholders,  and  especially 
these  plaintifis. 

Ninth.  That  the  said  defendants  Jaqua,  Jaqua  and  Ja- 
qua,  having  thus  conspired  as  aforesaid  to  cheat  these  plain- 
tiffs and  the  other  stockholders,  not  named  herein,  refnse  to 
permit  these  plaintiffs  to  examine  any  of  the  books  or  pa- 
pers or  accounts  belonging  to  said  corporation,  but  keep  the 
same  concealed  and  within  themselves. 

Tenth.  That  said  defendant  Alonzo  L.  Jaqua,  having  con- 
spired as  aforesaid  with  the  defendants  Judson  A,  and  James 
B.  Jaqua,  for  the  purpose  of  cheating  and  defrauding  the 
plaintiffs  as  aforesaid,  has  appropriated  to  his  own  private 
use  as  aforesaid  moneys,  rights,  credits,  effects,  choses  in 
action  and  property  belonging  to  said  corporation,  the  sum 
of  ten  thousand  dollars. 

Elevejith,  That  the  said  defendants  Jaqua  and  Jaqua,  hav- 
ing a  majority  of  said  stock,  and  having  conspired  together 
as  aforesaid  to  cheat  and  defraud  these  plaintiffs  and  other 
stockholders  aforesaid,  refuse  to  elect  any  stockholder  a  di- 
rector in  said  corporation  who  will  not  agree  to  elect  the 
said  Alonzo  L.  Jaqua  secretary  and  treasurer  of  said  corpo- 
ration. 

Twelfth.  That  the  said  defendants  Jaqua,  Jaqua  and  Jaqua 
have  failed  and  refused  to  collect  from  persons  travelling  on 
said  road  toll  to  the  amount  of  one  thousand  dollars. 

Thirteenth.  That  said  defendants  Jaqua,  Jaqua  and  Jaqua 
have  failed  and  refused  to  account  to  the  stockholders  of  said 
association  for  money,  credits  and  effects  and  property  re- 
ceived by  them  as  officers  of  said  corporation. 

Fourteenth.  That  said  defendants  Jaqua,  Jaqua  and  Jaqua, 
acting  as  directors  of  said  association,  have  failed,  neglected 
and  refused  to  establish  salaries  of  the  officers  of  said  corpo- 
ration y  have  failed,  neglected  and  refused  to  make  and  pass 
ordinances  and  by-laws  as  required  by  law  for  the  govern- 
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ment  of  said  corporation,  and  have  failed,  neglected  and 
refused  to  make  correct  financial  statements  to  the  recorder 
of  Jay  county,  as  required  by  law;  that  all  statements  that 
were  made  and  recorded  in  the  recorder's  office  of  Jay  county 
were  incorrect  and  untrue. 

Fifteenth,  That  the  said  defendants  Jaqua,  Jaqua  and 
Jaqua  refuse  to  bring  any  suit  to  compel  an  accounting  by 
the  officers,  the  secretary  and  treasurer  of  said  corporation, 
but  knowingly  permit  the  said  secretary  and  treasurer,  the 
defendant,  Alonzo  L.  Jaqua,  to  absorb,  aiipropriate  to  his 
own  use  and  benefit,  and  divert  the  income,  earnings  and 
profits  of  said  corporation. 

Sixteenth.  That  said  defendants  Jaqua,  Jaqua  and  Jaqua, 
further  conspiring  together  to  cheat  and  defraud  these  plain- 
tiffs and  other  stockholders  not  named  herein,  refuse  to  keep 
any  books  and  accounts  at  the  toll-houses  and  toll-stations 
by  the  gate-keepers  on  said  road. 

Seventeenth,  That  by  the  articles  of  association  it  is  re- 
quired that  there  should  be  elected  from  among  the  stock- 
holders a  board  of  five  directors ;  that  to  fulfill  such  require- 
ment, the  said  defendants  Jaqua,  Jaqua  and  Jaqua  cause  to 
be  elected,  and  did  elect,  the  defendants  Christopher  8. 
Arthur  and  Daniel  Miller,  as  directors,  well  knowing  that 
neither  of  them  would  take  any  part  in  the  business  of  said 
corporation,  or  in  the  meetings  of  said  board,  and  that  they 
have  wholly  failed  to  have  anything  to  do  with  the  business 
transactions  of  said  corporation,  and  knowingly  stand  by 
and  witness  the  transactions  of  the  said  officers  Jaqua,  Jaqua 
and  Jaqua,  and  refuse  to  bring  any  suit  to  compel  any  ac- 
counting from  them,  or  either  of  them. 

Eighteenth.  That  all  orders  for  the  payment  of  money  out 
of  the  treasury  of  said  corporation  has  been  allowed  by  the 
defendants  Jaqua,  Jaqua  and  Jaqua,  and  no  other  persons. 

Nineteenth,  That  the  said  defendant  Alonzo  L.  Jaqua 
threatens  to  allow  said  gravel  road  to  go  down  and  become 
out  of  repair  and  worthless,  and  that  he  threatens  to  still 
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absorb  and  appropriate  all  of  the  income  and  profits  of  said 
corporation  if  he  is  permitted  to  keep  the  control  and  man- 
agement of  the  same. 

Twentieth.  That  the  defendants  James  B.  and  Judson  A. 
Jaqua  will,  if  suffered  to  do  so,  continue  to  keep  the  said 
Alonzo  L.  Jaqua  in  office  as  secretary  and  treasurer  for  the 
purpose  of  absorbing  the  earnings^  income  and  profits  of  said 
corporation,  and  rendering  the  stock  of  these  plaintiffs  worth- 
less and  of  no  value. 

Twenty-first  That  said  Alonzo  L.  Jaqua  threatens,  and 
will,  if  any  judgment  is  rendered  against  him  or  James  B. 
Jaqua  in  favor  of  the  Wayne  Pike  Company,  to  receipt  for 
the  same  as  secretary  and  treasurer  thereof,  and  absorb  and 
appropriate  the  same  to  his  own  use ;  that  defendant  Cor- 
nelius Corwin  is  the  owner  of  one  share  of  stock  in  said  cor- 
poration, and  is  made  a  party  to  answer  as  to  his  interest. 

The  second  paragraph  of  the  complaint  is  substantially 
the  same  as  the  first,  except  that  it  alleges  the  misappropri^ 
ation  of  the  funds  of  the  corporation  by  Alonzo  L.  Jaqua, 
aided  and  encouraged  therein  by  James  B.  Jaqua  and  Jud- 
son A.  Jaqua. 

This  complaint  was  filed  on  the  20th  day  of  June,  1888. 
On  the  20th  day  of  October,  1888,  the  appellees  filed 
what  it  terms  a  supplemental  complaint,  which  recites 
the  pendency  of  the  action  and  many  of  the  allegations 
contained  in  the  first  paragraph  of  the  original  complaint, 
and  in  addition  thereto  alleges,  in  substance,  that  since 
filing  the  first  paragraph  of  the  complaint  the  appel- 
lants have  failed  to  repair  the  gravel  road,  and  have  suffered 
the  same  to  become  badly  out  of  repair ;  that  some  of  the 
culverts  have  broken  down,  and  that  appellants  had  torn  up 
all  the  floors  of  a  large  bridge  across  a  river  on  said  road, 
and  rendered  the  same  impassable  for  the  period  of  six 
weeks;  that  defendants  wholly  refuse  to  repair  said  road, 
culverts,  or  bridge,  and  say  that  they  do  not  intend  to  re- 
pair the  same  ;  that  there  is  another  large  bridge  on  said 
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road  which  is  greatly  out  of  repair,  and  has  been  dangerous 
for  the  public  to  travel  over  for  the  period  of  three  months, 
and  is  now  wholly  impassable ;  that  by  reason  of  the  condi- 
tion of  said  road  no  tolls  can  be  collected  for  travel  thereon, 
and  that  the  corporation  is  in  great  danger  of  damage  suits, 
and  that  the  plaintiffs,  as  stockholders,  have  no  money  with 
which  to  repair  said  road. 

Prayer  that  the  court  appoint  a  receiver ;  that  he  be  or- 
■dered  to  repair  said  road,  and  that  defendants  be  compelled 
to  pay  over  to  him  sufficient  of  the  money  in  their  hands  to 
pay  for  such  repairs. 

The  court;  overruled  a  motion  to  strike  out  the  supple- 
mental complaint. 

The  supplemental  complaint  constitutes  a  part  of  the 
original  complaint,  and  does  not  supersede  it,  but  they  both 
stand,  and  constitute  the  complaint  in  the  cause.  Farria  v. 
Jones,  112  Ind.  498. 

The  court  overruled  a  demurrer  to  each  paragraph  of  the 
above  complaint.  The  assignment  of  errors  calls  in  ques- 
tion the  propriety  of  this  ruling. 

Passing,  without  special  mention,  numerous  objections  to 
the  complaint,  of  a  technical  character,  which,  under  the 
provisions  of  section  398,  R.  S.  1881,  we  are  bound  to  dis- 
regard, we  come  to  the  objections  of  a  more  substantial  char- 
acter. 

It  is  earnestly  contended,  and  ably  maintained  by  plausi- 
ble argument,  as  well  as  by  the  citation  of  numerous  author- 
ities, that  each  paragraph  of  the  complaint  is  fatally  defect- 
ive by  reason  of  the  failure  to  allege  that  the  appellees,  be- 
fore the  commencement  of  this  suit,  made  a  demand  upon 
the  directors  of  the  corporation,  while  in  session,  to  bring 
the  suit  in  the  name  of  the  corporation. 

Conceding  that  the  cases  are  numerous  in  which  such  de- 
mand is  necessary,  we  do  not  think  this  case  belongs  to  that 
class.  In  this  case  something  more  than  a  mere  accounting 
is   sought,  namely,  the  appointment  of  a  receiver   to   take 
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charge  of  the  corporate  property.  The  parties  out  of  whose 
hands  it  is  proposed  to  take  the  management  of  the  affairs 
of  the  corporation,  and  who  are  called  upon  to  account  for 
a  misappropriation  and  conversion  of  the  corporation  assets, 
constitute  a  majority  of  the  directors.  It  would  not  be 
reasonable  to  require  those  who  are  charged  with  a  conver- 
sion of  the  assets,  to  bring  suit  in  the  name  of  the  corpora- 
tion against  themselves,  and  to  furnish  the  proof  to  sustain 
the  charge,  and  at  the  same  time  ask  the  court  to  take  the 
property  from  their  charge  on  account  of  their  misconduct. 
Such  a  suit  would  be  a  farce,  and  it  would  be  beyond  reason 
to  refuse  the  appellees  relief  because  they  did. not  demand 
that  such  a  proceeding  be  had  before  they  commenced  their 
suit. 

Cook  on  Stocks  and  Stockholders,  section  741,  in  treating 
this  subject,  says :  ^'  There  are  occasions  when  the  allega- 
tion that  the  stockholder  has  requested  the  directors  to 
bring  suit  and  they  have  refused,  may  be  omitted,  since  the 
request  itself  is  not  required.  This  occurs  when  the  cor- 
porate management  is  under  the  control  of  the  guilty 
parties.  No  request  need  then  be  made  or  alleged,  since  the 
guilty  parties  would  not  comply  with  the  request ;  and  even 
if  they  did  the  court  would  not  allow  them  to  conduct  the 
suit  against  themselves.''  The  author  cites  many  authorities 
which  fully  support  the  text. 

Mr.  Waterman,  in  his  work  on  Corporations,  vol.  1,  page 
467,  says:  "The  corporation  may  call  its  officers  to  ac- 
count if  they  wilfully  abuse  their  trust  or  misapply  the 
funds  of  the  company ;  and  if  it  refuses  to  sue,  or  is  still 
under  the  control  of  those  who  must  be  made  defend- 
ants in  the  suit,  the  stockholders,  who  are  the  real  parties 
in  interest,  may  file  a  bill  in  their  own  names,  making  the 
corporation  a  party  defendant,  or  part  of  them  may  file  a 
bill  in  behalf  of  themselves  and  all  others  standing  in  the 
same  relation/' 

Where  a  majority  of  the  stock  of  a  corporation  is  held  by 
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one  family  who  vote  away  the  corporation  profits  for  sala- 
ries, a  court  of  equity  will  remedy  the  fraud.  Cook  Stock 
and  Stockholders,  section  657. 

In  the  case  of  Carter  v.  Fordy  etc.,  Co.,  85  Ind.  180,  it  was 
held  that  where  the  corporation  was  in  the  hands  of  its  ene* 
mies  the  stockholders  might  maintain  an  action,  which,  if 
successful,  would  enure  to  the  benefit  of  the  corporation. 
See,  also,  Rogers  v.  LafayetUy  etc.,  Works,  52  Ind.  296. 

The  officers  of  a  corporation  are  its  agents,  and  they  are 
governed  by  the  rules  of  law  applicable  to  other  agents,  as 
between  themselves  and  their  principal,  in  so  far  as  such 
rules  relate  to  honesty  and  fair  dealing  in  the  management 
of  the  afiairs  of  their  principal.  They  can  no  more  use  the 
business  of  their  principal  for  their  own  private  gain  than 
any  other  agent,  and  should  they  do  so  they  should  be  held 
to  the  same  strict  rule  of  accountability  as  the  agent  of  a 
private  person.  Port  v.  Russell^  36  Ind.  60;  Aberdeen 
Railtoay  Co.  v.  Blakie,  1  Macq.  461 ;  Michond  v.  Girod, 
4  How.  502;  Cumberland,  etc.,  Co.  v.  Sherman,  30  Barb. 
553. 

If  the  appellants  conspired  together  for  the  purposes  al- 
leged in  the  complaint,  each  became  liable  for  any  act  done 
by  any  one  of  the  three  in  furtherance  of  the  common  de- 
sign. 

By  the  act  of  conspiring  together  the  conspirators  assumed 
to  themselves  the  attribute  of  individuality,  so  far  as  re- 
gards the  prosecution  of  the  common  design,  thus  rendering 
what  was  said  or  done  by  any  one,  in  furtherance  of  the  de- 
sign, the  act  of  all.  Walls  v.  State,  125  Ind.  400;  3  Green- 
leaf  Evidence,  section  94. 

In  our  opinion  each  paragraph  of  the  complaint  states  a 
cause  of  action,  and  the  court  did  not  err  in  overruling  a 
demurrer  thereto. 

Each  of  the  appellants  filed  a  separate  answer,  in  which 
he  averred  that  the  appellees  did  not  demand  of  the  directors 
of  the  corporation  that  suit  be  instituted  in  the  name  of  the 
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corporation  before  the  oommencemeDt  of  this  suit.  To  these 
answers  the  court  sustained  a  demurrer. 

What  we  have  already  said  disposes  of  the  principal  ques- 
tion here  presented. 

It  is  contended,  however,  that  the  demurrer  was  so  de- 
fective in  form  that  it  should  have  been  disregarded  by  the 
court.  Assuming  this  to  be  true,  the  error  of  the  court,  if 
there  exists  an  error,  was  one  which  did  not  harm  the  ap- 
pellants. 

T^he  answers  were  wholly  insufficient  to  bar  the  right  of 
action  set  up  in  the  complaint,  and  for  that  reason  the  ap- 
pellants were  not  harmed  by  sustaining  a  demurrer  thereto, 
though  the  demurrer  may  have  been  defective  in  form. 

A  trial  of  the  cause  by  the  court  resulted  in  a  finding  and 
judgment  in  favor  of  the  appellees,  and  a  decree  appointing 
a  receiver,  and  ordering  the  property  of  the  corporation  sold 
and  the  proceeds  divided  among  the  stockholders. 

It  is  insisted  by  the  appellants  that  the  finding  of  the  court 
is  not  sustained  by  the  evidence.  It  is  true  there  is  no  di- 
rect evidence  upon  the  subject  of  the  conspiracy  charged  in 
the  complaint,  but  the  evidence  in  proof  of  a  conspiracy 
will,  generally,  from  the  nature  of  the  case,  be  circamstan* 
tial.     3  Greenleaf  Evidence,  section  93. 

We  can  not  say  the  court  was  not  authorized  to  find  from 
the  evidence  in  the  cause  that  there  was  a  common  design  on 
the  part  of  the  appellants  to  absorb  a  large  portion  of  the 
income  of  the  corporation  by  the  allowance  of  a  salary  to 
the  secretary  and  treasurer,  which  was,  by  the  court,  under 
the  evidence,  found  to  be  exorbitant. 

We  can  not,  under  the  well-known  rules  of  this  court, 
disturb  the  finding  on  the  evidence. 

It  is  further  contended  by  the  appellants  that  the  dam- 
ages assessed  by  the  court  were  too  large.  This  contention 
is  based  upon  the  fact  that  the  court  allowed  interest  on  the 
amount,  or  a  portion  of  the  amount,  appropriated  or  used  by 
the  appellants. 
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The  argument  is  that  the  money  received  by  the  treasurer 
belonged  to  him,  and  that  he  had  the  right  to  use  it  so  long 
as. he  furnished  the  amount  due  when  called  upon  to  do  so. 

The  argument  is  based  upon  false  premises.  The  treas- 
urer of  a  private  corporation  does  not  bear  that  relation  to 
the  funds  which  come  into  his  hands  sustained  by  a  public 
officer.  A  public  officer,  when  called  upon  to  account  for 
moneys  which  come  into  his  hands,  as  such,  can  not  excuse 
himself  on  the  ground  that  the  funds  have  been  stolen,  or 
destroyed,  without  his  fault,  because,  by  legal  fiction,  the 
money  is  supposed  to  belong  to  him,  and  he  must  bear  the 
loss.  Such  fiction  is  thought  to  be  necessary  for  the  safety 
of  the  public  funds.  But  it  is  not  so  with  the  treasurer,  or 
agent,  of  a  private  corporation.  If  the  funds  in  his  hands 
are  lost,  or  destroyed,  without  his  fault,  the  loss  is  the  loss 
of  the  principal,  and  not  the  loss  of  the  treasurer^or  agent. 
Mowbray  v.  Antrim,  123  Ind.  24. 

A  large  portion  of  funds  involved  in  this  suit  was  allowed 
to  the  secretary  and  treasurer  as  salary,  and  presumably  he 
used  the  sum  so  allowed  him.  The  court  found  that  such 
salary  was  exorbitant  and  unreasonable,  and  required  the 
appellants  to  account  for  all  the  funds  used  in  that  way  over 
and  above  a  reasonable  compensation  for  the  services  of  the 
Becretary  and  treasurer. 

If  these  funds  were  used,  we  know  of  no  good  reason  why 
those  who  used  them  should  not  account  for  interest.  We 
do  not  think  the  court  erred  in  charging  the  appellants  with 
interest  on  the  funds  which  came  into  their  hands,  and  which 
were  used  by  the  secretary  and  treasurer,  in  his  private  busi* 
ness,  under  the  guise  of  an  exorbitant  salary. 

Nor  do  we  think  the  court  erred  in  appointing  a  receiver 
in  this  cane.  The  power  to  make  such  appointment  is  con- 
ferred by  the  7th  clause  of  section  1222,  R.  S.  1881.  Cbn- 
nelly  y.  DicksoUylQ  Ind.  440 ;  Hdlebush  v.  Blahe,  119  Ind.  349. 
Indeed,  it  was  a  case  eminently  proper  for  the  exercise  of 
such  power.     Those  who  owned  the  majority  of  the  stock  in 
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the  corporation^  and  were  able  by  reason  of  that  fact  to  con- 
trol the  roady  seem  to  have  been  derelict  in  the  matter  of  re* 
pairs,  thus  endangering  the  rights  of  the  other  interested 
parties,  and  rendering  the  properly  non-productive.  Under 
these  circumstances  it  was  the  duty  of  the  court,  when  asked 
to  do  so,  to  take  such  steps  as  would  secure  to  the  minority 
stockholders  their  rights  in  the  property,  and  we  know  of 
no  means  by  which  this  couid  be  accomplished  except  by 
the  appointment  of  a  receiver. 

It  is  insisted  that  the  court  trying  this  cause  had  no  power 
or  jurisdiction  to  try  and  dispose  of  the  same.  The  cause 
was  tried  before  the  Hon.  A.  A.  Chapin,  a  special  judge  ap- 
pointed by  the  regular  judge  of  the  Jay  Circuit  Court,  to  try 
and  dispose  of  the  same. 

The  record  discloses  the  fact  that  the  parties  to  this  suit 
entered  upon  the  trial  of  the  cause,  by  agreement,  on  the 
9tli  day  of  January,  1889,  the  same  being  the  twenty-eighth 
judicial  day  of  the  December  term  of  the  court.  The  trial 
was  continued  from  day  to  day  until  and  including  the  12th 
day  of  January,  when  the  taking  of  further  evidence  was 
adjourned,  without  fixing  a  definite  day  upon  which  the  trial 
should  be  resumed. 

On  the  19th  day  of  January,  1889,  the  same  being  the  last 
day  of  the  December  term  of  the  court  in  Jay  county,  the  court 
adjourned  the  further  hearing  of  the  cause  until  the  12th 
day  of  February.  On  the  12th  day  of  February  the  trial 
was  resumed  and  proceeded  to  final  judgment. 

At  the  time  the  further  hearing  of  the  cause  was  adjourned 
from  the  19th  day  of  January  until  12th  day  of  February, 
the  appellants  objected,  and  their  objection  being  overruled, 
they  filed  a  proper  bill  of  exceptions.  So,  on  the  12th  day 
of  February,  at  the  proper  time,  they  objected  to  proceeding 
with  the  trial,  but  the  court  held  that  the  objection  was  not 
well  taken,  and  they  again  excepted.  No  notice  of  an  ad- 
journed term  of  court  was  given. 

In  our  opinion  this  was  not  an  adjourned  term  under  the 
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provisions  of  sections  1333  and  1380,  R.  S.  1881,  but  it  was 
a  continuation  of  the  existing  term  under  the  provisions  of 
section  284,  Elliott's  Supplement,  and,  therefore,  no  notice 
was  necessary. 

Section  284,  supra,  provides  that  *^  If  at  the  expiration 
of  the  time  fixed  by  law  for  the  continuance  of  the  term  of 
any  court,  the  trial  of  a  cause  shall  be  progressing,  said  court 
may  continue  its  sitting  beyond  such  time,  and  require  the 
attendance  of  the  jury  and  witnesses,  and  do,  transact  and 
enforce  all  other  matters  which  shall  be  necessary  for  the 
determination  of  such  cause ;  and  in  such  case,  the  term  of 
said  court  shall  not  be  deemed  to  be  ended  until  the  cause 
shall  have  been  fully  disposed  of  by  the  court." 

As  said  in  the  case  of  Perkins  v.  Hayward,  124  Ind.  445, 
'^  The  special  judge  did  not  fix  a  term  of  court ;  he  did  no 
more  than  continue  a  trial  regularly  entered  upon  at  a  term 
fixed  bv  law." 

m 

Nor  do  we  think  the  objection  that  the  trial  was  not  con- 
tinued from  day  to  day  is  well  taken.  To  hold  that  the 
court  would  lose  jurisdiction  over  the  cause  by  a  failure  to 
continue  in  the  trial  from  day  to  day  might  defeat  the  evi- 
dent intention  of  Legislature  in  the  passage  of  this  statute. 
The  intention  evidently  was  to  save  to  parties  and  litigants 
in  court  the  expense  of  twice  investigating  the  same  matter, 
and  of  calling  witnesses  for  that  purpose. 

In  a  protracted  trial  it  may  become  necessary  to  adjourn 
for  a  given  period  on  account  of  the  illness  of  the  presiding 
judge,  or  the  illness  of  one  of  the  parties  to  the  cause,  or  on 
account  of  the  inability  of  a  witness  to  attend,  or  some  other 
cause ;  and  to  hold  that  the  adjournment  to  a  given  day  on 
account  of  one  of  these  causes,  or  for  any  other  sufficient 
reason,  would  defeat  the  jurisdiction  of  the  court  would,  we 
think,  defeat  the  purpose  of  this  statute.  The  record  does 
not  disclose  the  reason  for  adjourning  the  trial  from  the  19th 
day  of  January  to  the  12th  day  of  February,  but,  as  every- 
thing is  presumed  to  have  been  rightly  done  in  court,  we 
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must  presume  there  was  some  sufficieut  reason  for  such  ad- 
journment. 

At  the  proper  time  the  appellants  moved  the  court  to 
modify  the  decree  in  this  case  by  striking  therefrom  so  much 
as  orders  a  sale  of  the  corporate  property.  The  motion  was 
overruled,  and  the  appellant^  excepted. 

We  think  thecourt  erred  in  overruling  this  motion.  There 
was  no  issue  in  the  cause  upon  which  such  an  order  could  be 
based. 

By  their  complaint  the  appellees  sought  nothing  further 
than  an  accounting  and  the  appointment  of  a  receiver,  and 
they  were  not  entitled  to  more  than  they  sought.  Neither 
party  in  the  pleadings  seeks  a  sale  of  the  corporate  property. 
A  decree  of  a  court  as  to  a  matter  not  involved  in  the  issues 
in  the  cause  is  erroneous.  McFadden  v.  Ross,  108  Ind.  512 ; 
Ringgenberg  v.  Hartman,  124  Ind.  186. 

Many  other  questions  of  minor  importance  have  been 
argued  by  counsel  in  their  able  briefs  in  this  cause,  which 
have  been  duly  considered,  but  the  questions  here  decided 
are  the  controlling  questions  in  the  cause.  No  good  pur- 
pose would  be  subserved  by  setting  out  in  this  opinion  ques- 
tions which  do  not  control  its  decision. 

So  much  of  the  decree  of  the  circuit  court  as  orders  a  sale 
of  the  corporate  property  is  reversed,  at  the  costs  of  the  ap- 
pellees. The  judgment  and  decree  of  the  circuit  court  in 
all  other  matters  is  affirmed. 

Filed  April  29, 1891 ;  petition  for  a  rehearing  overruled  Oct.  17, 1891. 
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Deed. — R^ormation, — A  court  of  equity  will  reform  a  written  instrument  j^    j§ 

not  only  in  cases  of  mutual  mistake,  but  also  when,  by  the  fraud  of 
one  of  the  parties  to  the  instrument,  the  language  inserted  in  it  is  ma- 
terially different  from  that  agreed  on. 

Same. — FrmMUwl  Omiuym. — Fraud  of  Husband —  Wife^s  Excuse  for  not  Hav- 
ing Deed  Bead. — Where  a  husband,  after  deserting  his  wife,  proposed  Uy 
her  to  join  him  in  conveying  a  tract  of  land  to  their  children,  reserving 
to  her  the  rents  and  proSts  during  her  life,  and  the  wife,  who  was  un- 
able to  read,  in  good  faith  joined  in  the  execution  of  the  deed,  but  the 
husband  procured  the  deed  to  be  so  written  that  it  would  convey  the  fee 
to  the  children  without  the  reservation  of  rents  and  profits  agreed  upon^ 
which  deed  was  signed  by  the  wife  upon  the  representation  of  the  hus- 
band that  it  was  prepared  in  accordance  with  the  agreement, 

Heldf  that  the  wife  had  a  right  to  rely  upon  the  husband's  sincerity,  and 
that  a  sufficient  excuse  for  her  not  having  the  deed  read  is  shown. 

Same. — Laehes.— In  a  suit  by  the  wife  for  a  reformation  of  such  deed,  the 
fraud  was  admitted  and  the  answer  alleged  that  the  suit  was  not  insti- 
tuted until  nine  years  afer  the  fraud  was  discovered;  that  the  wife  sur- 
rendered her  possession  of  the  land  at  the  request  of  the  childrens' 
guardian ;  that  the  guardian  rented  the  land,  and  expended  part  of  the 
rents  in  the  improvement  of  the  land  and  part  in  compensating  the 
wife  for  the  maintenance  of  the  children ;  that  the  guardian,  to  make 
the  improvements  and  provide  for  the  maintenance  of  the  children,  had 
anticipated  rents  and  profits  for  several  years  in  advance. 

Heldf  that  the  delay  of  nine  years  in  bringing  the  suit  was  not  such  lacheB 
as  made  the  wife's  equity  stale  and  barred  relief. 

Saue. — Husband  and  Wife,^ Separation  — Judgment  for  Alimony  no  Bar  to 
Action  for  Beformaiion, — A  judgment  for  alimony  recovered  by  the  wife  in 
a  suit  for  divorce  after  the  execution  of  the  deed  is  no  bar  to  the  action 
for  its  reformation,  as  there  is  no  question  of  property  rights  between 
the  husband  and  wife. 

Pbactice. — Equity. — Submission  to  Jury  of  Questions  of  Fact, — Objection  to 
Manner  of  Submission. — Interrogatories  and  Instruetiont. — Where,  in  a  suit 
in  equity,  the  court  submits  questions  of  fact  to  the  jury,  it  is  not  bound 
by  their  verdict,  which  is  merely  advisory,  and  may  disregard  their 
findings.  The  parties  can  not  complain  of  the  manner  in  which  the 
questions  of  fact  are  submitted  to  the  jury,  or  object  to  the  form  of  the 
interrogatories  or  instructions. 

From  the  Henry  Circuit  Court. 
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J.  Brown,  W.  A,  Brown  and  W.  E.  Niblack,  for  appel- 
lants. 

C  8.  Hemly  and  J.  M.  Morris,  for  appellee. 

McBride,  J. — On  the  28th  day  of  January,  1878,  one 
Michael  Ricker  resided  in  Henry  county,  where  he  owned 
and  occupied  a  tract  of  land.  The  appellee^  Mary  Blanton, 
was  his  wife,  and  appellants  Lillie  E.,  Viola  and  Hattie 
Ricker  were  their  children.  On  said  day,  the  husband  and 
wife  joined  in  executing  a  warranty  deed  conveying  the 
land  in  question  to  their  said  children.  Michael  Ricker 
had  previously  abandoned  his  family,  and  was,  at  the  time, 
living  in  a  state  of  adultery. 

This  suit  was  commenced  on  the  23d  day  of  August,  1887, 
by  appellee,  who  alleges  in  her  complaint,  in  substance,  that, 
prior  to  the  making  of  said  deed,  her  said  husband,  pre- 
tending to  be  desirous  of  providing  for  her  support,  and  for 
the  support  of  their  said  children,  proposed  to  her  to  join 
him  in  conveying  said  land  to  said  children,  reserving  to 
her,  in  lieu  of  her  inchoate  interest  in  said  land  as  his  wife, 
the  rents  and  profits  thereof  for  the  term  of  her  natural  life ; 
that  being  at  the  time  greatly  distressed  in  mind  because  of 
her  said  husband's  conduct,  and  his  abandonment,  but  be- 
lieving his  said  proposition  to  be  made  in  good  faith,  she 
consented  to  join  in  the  execution  of  such  deed ;  that  there- 
upon said  Michael  procured  a  notary  to  prepare  the  deed, 
and,  with  the  intention  of  cheating  and  defrauding  her  out 
of  her  interest  in  said  land,  he  instructed  and  procured  the 
notary  to  so  write  the  deed  that  it  would  convey  said  land 
.in  fee  to  said  children,  without  any  reservation  to  her  of 
rents  and  profits,  or  of  any  interest  therein ;  that  he  there- 
upon represented  to  her  that  the  deed  was  prepared  in  ac- 
cordance with  their  agreement,  reserving  to  her  said  rents 
and  profits,  and  that  she,  being  unable  to  read  or  write,  and 
in  great  mental  distress,  but  relying  on  his  assurance  that,  as 
prepared,  said  deed  did  reserve  to  her  the  rents  and  profits 
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of  the  land  for  and  during  her  life^  she  signed  and  acknowl- 
edged it ;  that  she  received  no  consideration  for  the  deed ; 
that  her  said  husband  having  abandoned  his  said  family  and 
made  thereafter  no  provision  whatever  for  their  maintenance, 
appellant  Benjamin  F.  Koons  was  appointed  guardian  of 
said  children,  and  as  such  guardian  is  in  possession  of  said 
land.  The  prayer  of  the  complaint  asked  for  the  reforma- 
tion of  the  deed  and  for  other  equitable  relief. 

The  court  having  overruled  a  demurrer  to  the  complaint, 
the  appellants  excepted,  and  answered  in  five  paragraphs.  A 
demurrer  to  the  fifth  paragraph  was  sustained,  to  which 
ruling  appellants  excepted. 

This  paragraph  is  as  follows  : 

''  5.  The  defendants,  for  further  answer,  say  that  on  the 
—  day  of  December,  1884,  one  Charles  S.  Hernly  was,  by 
the  Henry  Circuit  Court,  duly  appointed  as  their  guardian, 
and  as  such  duly  inventoried  and  took  charge  of  the  land 
named  in  the  complaint ;  that  in  the  month  of  March,  1881, 
said  guardian  rented  said  premises  to  one  David  Huddle- 
son  for  one  year  from  that  time,  and  at  the  time  of  said 
renting  the  plaintiff  and  these  defendants  were  in  posses- 
sion of  the  same ;  that  said  guardian  notified  the  plaintiff 
that  he  had  so  rented  said  premises  as  the  property  of  these 
defendants,  his  then  wards,  and  requested  her  to  vacate  said 
premises,  and  that,  for  the  purpose  of  letting  said  lessee  into 
s^id  premises  pursuant  to  said  contract,  the  plaintiff  did 
then  and  there  move  out  and  vacate  said  premises,  and  al- 
lowej^  said  tenant  to  take  possession  thereof,  and  has  ever 
since  that  time  remained  out  of  possession  ;  and  the  said 
Hernly,  so  long  as  he  remained  the  guardian  of  these 
defendants,  and  his  successor,  B.  F.  Koons,  who  became 
the  succeeding  guardian,  have  ever  since  had  possession  and 
control  of  said  premises,  and  all  the  rents  and  profits 
thereof  as  guardian  of  these  defendants,  and  that  the  said 
B.  F.  Koons,  as  the  guardian  of  these  defendants  has,  by 
Vol.  129.— 25 
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cleariDg,  ditching,  and  otherwise  improving  said  premises, 
expended  and  incurred  a  liability  for  at  least  five  hundred 
dollars  for  needed  improvements  and  betterments  of  said 
premises,  all  to  the  knowledge  of  the  plaintiff;  that  on  the 
22d  day  of  February,  1879,  the  plaintiff  obtained  a  divorce 
from  her  said  husband  Michael  Ricker,  and  a  judgment 
for  alimony  for  $800 ;  that  since  her  said  divorce  she  has 
had  the  custody  of  these  defendants  up  to  the  year  1887,  at 

which  time  she  intermarried  with  one Blanton,  her 

present  husband  ;  that  during  all  the  time  she  remained  sin- 
gle she  demanded  and  received  from  each  of  the  defendants' 
guardian  compensation  for  keeping  and  caring  for  said  de- 
fendants ;  that  for  the  last  six  or  seven  years  she  has  regu- 
larly received  compensation  for  keeping  said  children ;  that 
said  defendants  never  had  any  means,  other  than  the  real  es- 
tate described  in  the  complaint,  and  that  all  payments  made 
to  her  were  derived  from  the  rents  of  said  real  estate,  of  all 
of  which  she  had  full  knowledge,  and  that  in  order  to  com- 
pensate her  for  keeping  these  defendants,  for  the  time  that  she 
had  their  custody,  and  to  make  said  improvements,  the 
present  guardian  has  anticipated  the  rents  and  profits  of  said 
premises  for  a  number  of  years,  in  the  future,  to  get  money 
for  that  purpose.  Wherefore  they  say  the  plaintiff  ought 
not  to  have  and  maintain  her  action/' 

As  the  ruling  on  the  demurrer  to  the  complaint  presents 
one  of  the  questions  raised  by  the  demurrer  to  the  fifth  par- 
agraph of  answer,  we  will  consider  the  two  together.  No 
question  as  to  the  statute  of  limitations  is  raised  in  this 
court  by  counsel  on  either  the  complaint  or  the  answer,  but 
the  appellants  insist  that,  as  the  deed  was  made  on  the  28th 
day  of  January,  1878,  while  this  suit  was  not  commenced 
until  Augusl  23d,  1887,  it  was  incumbent  on  the  appellee  to 
account  for  the  delay ;  that  the  complaint  does  not  show 
when  the  fraud  was  discovered,  and  it  will,  therefore,  be 
presumed  to  have  been  discovered  at  once,  and  that  the  de- 
lay in  asking  for  relief  is  such  laches  as  makes  her  equity 
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stale  and  bars  relief.  They  also  say  that  the  answer  shows 
affirmatively  that  the  appellee  had  notice  soou  aflter  the  deed 
was  made  of  the  claims  made  by  the  guardian  of  the  chil- 
dren, and  not  alone  by  delay ^  but  by  her  acts  signified 
affirmance  of  and  acquiescence  in  the  deed  as  made ;  also, 
that  the  facts  pleaded  in  that  paragraph  of  answer^  and  by 
the  demurrer  admitted  to  be  true^  estop  her  from  asking  for 
a  reformation  of  the  deed. 

It  is  also  urged  by  appellants  that  the  complaint^  irre- 
spective of  the  question  of  delay,  does  not  show  such  facts 
as  would  justify  interference  by  a  court  of  equity  for  the  re- 
formation of  the  contract^  for  the  reason,  as  stated  in  their 
brief,  that  ^^  the  complaint  fails  to  show  a  mutual  mistake. 
It  fails  to  show  any  excuse  for  not  having  the  deed  read.'' 

It  is  not  alone  in  cases  of  mutual  mistake  that  a  court  of 
equity  will  reform  a  written  instrument.  That  relief  will 
be  granted  where  by  the  fraud  of  one  of  the  parties  to  the 
instrument  the  language  inserted  in  it  is  materially  difibrent 
from  that  agreed  upon.     Pomeroy  Eq.  Jur.,  section  910. 

We  think^  also,  that  a  sufficient  excuse  is  shown  for  not 
having  the  deed  read.  The  relations  between  the  parties 
were  such  that,  notwithstanding  the  husband's  desertion  of 
the  wife,  when  he  proposed  to  her  to  convey  his  land  so 
that  thereafter  he  should  have  no  further  interest  in  it,  and 
that  she  and  the  children  should  be  its  sole  owners,  she,  be- 
ing unable  herself  to  read,  had  a  right  to  rely  on  his  sin- 
cerity and  on  his  assurances  that  the  deed  as  prepared  under 
his  direction  did  reserve  to  her  a  life-estate,  while  conveying 
the  fee  to  the  children. 

The  question  as  to  laches  is  much  more  difficult.  No 
principle  of  equity  jurisprudence  is  better  established  or 
more  familiar  than  that  '^  Equity  aids  the  vigilant,  not  those 
those  who  slumber  on  their  rights."  This  principle  is  de- 
signed to  promote  diligence  on  the  part  of  suitors,  to  dis- 
courage laches  by  making  it  a  bar  to  relief,  and  to  prevent 
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the  enforcement  of  stale  demands.  Pomeroy  Eq.  Jur.,  sec- 
tion 418;  Cooley  Torts,  star  p.  504. 

Among  the  cases  in  which  this  principle  is  most  frequently 
applied  are  those  in  which  the  suitor  seeks  the  rescission 
of  a  contract,  or  the  specific  performance  of  a  contract, 
or  in  seeking  relief  by  injunction.  In  such  cases,  acquies- 
cence in  the  wrongful  conduct  complained  of  may,  and 
often  does,  operate  as  a  quasi  estoppel,  barring  his  right 
to  equitable  relief.  What  delay  will  render  a  claim  stale,  or 
will  be  treated  as  conclusive  evidence  of  acquiescence,  or 
will  be  such  laches  as  will  deny  relief,  must  depend  largely 
upon  the  special  circumstances  of  each  particular  case.  The 
statute  of  limitations  prescribes  definite  periods  within  which 
certain  actions  must  be  brought  or  they  will  thereafter  be 
barred,  but  the  limits  of  excusable  and  of  inexcusable  delay, 
as  affecting  the  rights  to  relief  from  a  court  of  equity,  can 
only  be  defined  by  general  rules,  admitting  of  many  ex- 
ceptions. 

Courts  of  equity  have  never  attempted  to  lay  down  rules, 
fixing  any  definite  or  specific  period  of  delay  that  shall,  like 
the  statute  of  limitations,  bar  the  right  to  equitable  relief 
from  fraud,  and  it  is  manifestly  impossible  for  them  to  do  so. 

Generally,  it  is  said,  one  must  not  sleep  upon  his  rights, 
but  must  act  promptly  upon  discovering  the  fraud.  This  is 
especially  true  when  the  relief  sought  is  the  rescission  of  a 
contract;  and  in  all  cases,  one  may  not,  after  the  discovery 
of  the  fraud,  delay  until  the  rights  of  innocent  third  parties 
have  intervened  ;  or  even  until  the  other  party  to  the  trans- 
action becomes  justified  in  believing  that  the  fraud  is  con- 
doned, and  thereafter  places  himself  in  such  situation  that 
he  would  sustain  loss  if  the  contract  were  rescinded,  for  one 
may  even  be  estopped  to  repudiate  a  fraud  as  against  the 
wrong-doer. 

Of  the  doctrine  of  laches,  it  is  said  by  Lord  Selborne,  in 
the  case  of  Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C, 
221  :     *'  The  doctrine  of  laches  in  courts  of  equity  is  not 
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an  arbitrary  or  a  technical  doctrine.  Where  it  would  be 
practically  unjust  to  give  a  remedy,  either  because  the  party 
has^  by  his  conduct,  done  that  which  might  fairly  be  re- 
garded as  equivalent  to  a  waiver  of  it^  or  where  by  his  con- 
duct and  neglect  he  has,  though  perhaps  not  waiving  that 
remedy,  yet  put  the  other  party  in  a  situation  in  which  it 
would  not  be  reasonable  to  place  him  if  the  remedy  were 
afterwards  to  be  asserted,  in  either  of  these  cases,  lapse  of  time 
and  delay  are  most  material.  But  in  every  case,  if  an  argu^ 
ment  against  relief,  which  otherwise  would  be  just,  is  founded 
upon  mere  delay,  that  delay  of  course  not  amounting  to  a 
bar  by  any  statute  of  limitations,  the  validity  of  that  defence 
must  be  tried  upon  principles  substantially  equitable.  Two 
circumstances,  always  important  in  such  cases,  are,  the  length 
of  the  delay  and  the  nature  of  the  acts  done  during  the  in- 
terval, which  might  affect  either  party  and  cause  a  balance 
of  justice  or  injustice  in  taking  the  one  course  or  the  other." 

In  discussing  the  effect  of  delay  as  indicating  acquiescence, 
and  estopping  a  party  from  asserting  his  right  to  equitable 
relief,  the  author  of  Pomeroy's  Equity  Jurisprudence  says 
(section  817)  :  "  In  order  that  this  effect  may  be  produced, 
the  acquiescence  must  be  with  knowledge  of  the  wrongful 
acts  themselves,  and  of  their  injurious  consequences  ;  it  must 
be  voluntary,  not  the  result  of  accident,  nor  of  causes  ren- 
dering it  a  physical,  legal,  or  moral  necessity,  and  it  must  last 
for  an  unreasonable  length  of  time,  so  that  it  will  be  in- 
equitable even  to  the  wrong-doer  to  enforce  the  peculiar 
remedies  of  equity  against  him,  after  he  has  been  suffered 
to  go  on  unmolested,  and  his  conduct  apparently  acquiesced 
in.  It  follows  that  what  will  amount  to  a  sufficient  acqui- 
escence in  any  particular  case,  must  largely  depend  upon  its 
own  special  circumstances.^' 

There  are  cases  where  silence  is  itself  a  fraud.  1  Bigelow 
Frauds,  590.  And  mere  silence  alone,  unaccompanied  by 
any  fraudulent  intent,  may  estop.  Pomeroy  Eq.  Jur.,  sec- 
tion 818. 
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So  far  as  any  question  is  presented  to  us  on  the  complain t, 
and  on  the  fifth  paragraph  of  the  answer,  it  stands  admitted 
that  the  fraud  was^  in  fact,  committed,  and  that  the  appellee 
did^  in  fact,  execute  the  deed,  believing,  in  good  faith,  that 
it  contained  the  clause  agreed  upon,  securing  to  her  the 
rents  and  profits  of  the  land  during  life.  The  demurrer  to 
the  complaint  necessarily  admits  this,  and  the  answer  in 
question,  by  not  denying,  also  admits,  and  seeks  to  avoid  it. 

As  the  question  is  presented  on  the  complaint  it  involves 
only  the  question  of  time.  Was  the  delay  so  long  that  it 
is  fatal  ? 

The  additional  facts  brought  in  by  the  answer,  showing 
the  appointment  of  the  guardian,  the  renting  by  him  of  the 
land,  the  surrender  of  possession  to  the  tenant  by  the  appel- 
lee, the  expenditure  of  rents  in  the  improvement  of  the 
land,  and  in  compensating  appellee  for  the  maintenance  of 
the  children,  all  tend  to  show  knowledge  by  the  appellee  of 
the  claim  made  by  the  guardian  in  behalf  of  the  children, 
and  tend  strongly  to  indicate  acquiescence  therein.  None 
of  these  facts  have  in  them,  however,  any  of  the  quality  of 
an  estoppel,  save  such  as  arises  out  of  the  apparent  acquies- 
cence of  appellee  in  the  claim  of  appellants.  Nor  is  there 
anything  in  the  fact  that  the  guardian,  to  procure  money  to 
make  said  improvements,  and  provide  for  the  maintenance 
of  the  children,  has  anticipated  the  rents  and  profits  of  the 
estate  for  several  years  in  advance,  which  should,  of  itself, 
tend  to  estop  her.  Nor  is  the  question  affected  by  the  fact 
that  the  money  expended  for  the  support  of  the  children  was 
paid  to  the  appellee. 

We  think  if  the  children  had  been  possessed  of  any  other 
estate,  and  their  guardian  had  expended  it,  or  any  ma- 
terial part  of  it,  in  the  improvement  of  the  land,  relying 
upon  the  apparent  absolute  ownership  indicated  by  the  deed 
upon  its  face,  it  would  be  otherwise,  but  the  answer  ex- 
pressly avers  that  the  children  had  no  other  estate.  The 
position  of  appellants  as  indicated  by  their  answer,  then,  is 
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in  effect  this:  ^^  We  admit  the  fraud  charged  by  appellee, 
and  that,  in  equity,  if  she  had  moved  with  greater  prompt- 
ness she  would  have  been  entitled  to  the  correction  of  the 
deed,  and  to  the  rents  and  profits,  but  by  her  delay  we  have 
had  the  benefit  of  her  rents  and  profits  for  many  years.  A 
portion  of  them  our  guardian  has  used  to  permanently  im- 
prove and  enhance  the  value  of  the  fee  in  the  land,  which 
is  all  that  equitably  belonged  to  us,  and  with  the  balance  he 
has  partially  provided  for  our  support.  We  have  not  only 
thus  appropriated  to  our  own  use  all  her  rents  and  profits 
in  the  past,  but  have  anticipated  them  for  several  years  in 
the  future,  and  because  of  her  complaisance  and  long  ac- 
quiescence in  our  appropriation  of  her  property  she  is  now 
estopped  to  claim  her  own/'  Stated  thus,  the  equities  of 
the  appellants  do  not  seem  to  be  very  strong. 

We  are  inclined  to  think  that  the  rule  of  diligence  apply- 
ing to  an  action  for  the  rescission  of  a  contract  and  that 
applying  to  an  action  of  this  character  should  be,  and  is, 
materially  different,  and  that  that  which  will  be  fatal  laches 
in  one  case  will  not  bar  recovery  in  the  other.  Here  the 
rights  of  no  innocent  third  parties  have  intervened,  and 
the  grantees  of  the  fee  have  not  suffered,  but  have  largely 
profited  by  the  delay. 

This  is  clearly  a  ease  where  we  may  apply  the  language 
of  Lord  Selborne  above  quoted. 

The  resistance  to  relief  which  would  otherwise  be  just  is 
founded  upon  mere  delay  and  apparent  acquiescence.  The 
validity  of  the  defence  must  be  tried  upon  principles  sub- 
stantially equitable.  Consider  the  length  of  the  delay  and 
the  acts  done  in  the  interval,  and  where  would  the  balance 
tend  of  justice  or  of  injustice  in  taking  the  one  course  or 
the  other?  Wherein  will  there  be  injustice  or  inequity 
done  to  appellants  in  now  making  the  correction  ? 

One  other  question  is  argued  by  the  appellants  on  the  an« 
swer.  The  answer  alleges  that  after  the  execution  of  the 
deed  the  appellee  was  divorced  from  her  husband  and  re- 
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covered  a  judgment  for  f  800  alimony.  As  this  decree  set- 
tled all  property  ri&^hts  between  the  husband  and  wife,  appeU 
!..«  „^  .L'Jjudg»eot  fo.  ..i»«„y  b».  .l.»'X„. 
There  is  here  no  question  of  property  rights  between  the 
husband  and  wife.  She  afiSrms  the  deed  made  by  them  and 
insists  upon  that  which  she  says  the  deed  equitably  gives 
her.  We  conclude  that  the  court  did  not  err  in  overruling 
the  demurrer  to  the  complaint,  or  in  sustaining  the  demurrer 
to  the  answer. 

The  appellants  also  insist  that  the  court  erred  in  its  conclu- 
sions of  law,  in  that  it  overruled  their  motion  for  a  judgment 
in  their  favor  on  the  special  findings.  By  tlie  error  thus  as- 
signed the  same  questions  are  presented  that  we  have  con- 
sidered in  passing  on  the  pleadings,  and  it  is  of  course  un- 
necessary to  consider  them  further. 

They  have  also  assigned  as  error  the  action  of  the  court  in 
overruling  their  motion  for  a  new  trial. 

They  insist  that  the  finding  is  not  sustained  by  sufficient 
evidence.  There  being  evidence  tending  to  support  the  find- 
ing upon  all  material  questions,  we  will  not  set  it  aside. 

They  also  urge  that  the  court  erred  in  the  manner  in  which 
questions  of  fact  wei*e  submitted  to  the  jury.  The  cause  is 
one  of  equitable  cognizance,  and  the  parties  were  not  entitled 
to  a  jury.  The  court,  however,  did,  for  its  information,  sub- 
mit certain  questions  to  a  jury.  Having  announced  its  in- 
tention of  so  doing,  the  appellants  insisted  that  before  em- 
panelling the  jury  the  court  should  formulate  the  questions 
to  be  submitted,  and  that  the  jury  should  then  be  sworn  to 
try  the  questions  thus  presented.  This  the  court  refused  to 
do,  but  announced  that  after  the  empanelling  of  the  jury 
the  parties  should  proceed  with  the  trial,  introduce  their  ev- 
idence, and  that  the  court  would  then,  after  hearing  the  ev- 
idence, prepare  and  submit  to  the  jury  such  questions  as  it 
desired  their  advice  upon,  and  would  also  allow  the  parties^ 
if  they  desired,  to  prepare  and  submit  additional  questions* 
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This  course  the  court  pursued  over  appellants'  objectioD^  and 
they  urge  it  as  erroneous. 

While  the  course  pursued  by  the  court  is  not  in  accord- 
ance with  the  usual  pmctice  of  courts  of  equity  in  the  sub- 
mission of  questions  of  fact  to  a  jury,  there  is  no  available 
error  in  it. 

The  verdict  of  the  jury  in  such  cases  has  no  binding  force 
on  the  court,  and  is  merely  advisory.  The  court  may  disre- 
gard all  the  jury's  findings.  Having  formulated  questions 
to  be  answered  by  the  jury,  the  court  may,  after  hearing  the 
evidence,  discharge  the  jury  at  once  without  a  verdict,  and 
decide  the  case  without  their  advice ;  or,  after  hearing  the 
evidence,  additional  questions  may  be  submitted.  The  jury 
in  such  cases  are  not  sworn  to  answer  any  specific  questions, 
but  that  they  will  true  answers  return  to  such  questions  of 
fact  as  may  be  submitted  to  them  by  the  court,  according  to 
the  law  and  the  evidence. 

Appellants  also  complain  that  some  of  the  interrogatories 
submitted  to  the  jury  were  improper  in  form,  and  that  the 
court  did  not  submit  to  them  interrogatories  covering  what 
they  regard  as  the  controlling  question  of  fact  involved  in 

the  case. 

As  the  findings  of  the  jury  were  entirely  without  con- 
trolling influence,  it  is  immaterial  in  what  form  they  were 
submitted  to  the  jury ;  nor  is  it  material  how  few  or  how 
many  the  questions  actually  submitted,  or  whether  they 
were,  or  were  not,  controlling  questions.  The  court  made 
special  findings  of  the  facts,  and  whether  he  was,  or  was  not, 
aided  in  his  finding  by  the  answers  returned  by  the  jury,  his 
findings,  and  not  the  answers  returned  by  the  jury,  are  de- 
cisive of  the  questions  of  fact  involved. 

What  we  have  said  on  this  question  also  disposes  of  al- 
leged error  of  the  court  in  instructing  the  jury.  We  need 
not  inquire  whether  the  instructions  given  were  right  or 
wrong.  The  jury  are  in  such  cases  empanelled  to  advise  the 
court  on  questions  of  fact.     Whether  the  advice  they  give 
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is  right  or  not,  or  whether  they  are^  or  are  not,  erroneously 
instructed  with  reference  to  the  manner  in  which  to  reach 
their  conclusion  is  not  material  provided  the  court  reaches 
correct  and  just  conclusions. 

The  court  decreed  the  correction  of  the  deed,  and  required 
the  guardian  to  account  for  the  rents  collected.  The  guar- 
dian thereupon  submitted  an  account  showing  the  amounts 
collected  and  how  disbursed.  The  court  allowed  him  credit 
for  all  disbursements^  and  compensation  from  the  same  for 
his  services,  and  also  by  the  decree  protected  the  guardian 
as  to  the  rents  anticipated,  as  averred  in  the  answer,  the 
amount  of  rent  thus  anticipated  being  shown  to  be  the  sum 
of  $468.98. 

We  find  no  error  in  the  record.  Substantial  justice  seems 
to  have  been  done  to  all  the  parties  by  the  decree. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  21, 1891 ;  petition  for  a  rehearing  overruled  Mar.  12, 1892. 
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Wiiui^— Decedents^  Estates.^  Widouk—Statutory  AUowanee. — Eketion  to  Take 
Under  the  Will. — Effect. — Oax  Distinguished. — Where  a  husband  has  made 
specific  provision  for  his  widow,  and  has  also  disposed  of  all  his  other 
property  in  such  a  way  as  to  make  it  apparent  that  the  assertion  by  the 
widow  of  the  right  to  take  both  under  the  law  and  under  the  will 
would  defeat  the  manifest  purpose  of  the  testator,  she  will  be  confined 
to  the  provisions  made  by  the  will,  if  she  elects  to  take  the  provision 
made  for  her.    Shipman  v.  Keys,  127  Ind.  363,  distinguished. 

From  the  .Clark  Circuit  Court. 

•7.  H.  Stotsenburg  and  E.  B,  Stotsenburg^  for  appellant. 
/.  jfiT.  Marshy  for  appellee. 

Coffey,  C.  J. — This  was  a   petition  by  the  appellant, 
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Ellen  Shafer,  as  the  widow  of  Henry  Shafer,  deceased,  against 
the  appellee,  David  Shafer,  as  the  executor  of  the  will  of 
the  said  Henry  Shafer,  for  an  allowance  of  the  1^600  given 
to  widows  under  the  provisions  of  sections  2269  and  2270, 
R.  S.  1881. 

The  question  presented  for  cur  consideration  involves  the 
construction  of  the  will. 

By  the  terms  of  his  will  Henry  Shafer  gave  to  bis  wife, 
the  appellant  here,  certain  described  real  estate  in  Clark 
county,  to  be  held  by  her  during  her  natural  life,  or  during 
her  widowhood,  and,  also,  all  his  personal  property  except 
money,  promissory  notes  and  choses  in  action.  The  will 
further  provides  that  the  executor  shall  invest  the  sum  of 
two  thousand  five  hundred  dollars  for  the  benefit  of  the  ap- 
pellant, and  shall  pay  to  her  the  interest  thereon  semi-an- 
nually. He  gave  to  his  children  and  grandchiMren  all  the 
remainder  of  his  property,  and  provided  by  his  will  that 
upon  the  death  of  the  appellant  the  executor  should  sell  the 
property  bequeathed  to  her  and  divide  the  proceeds,  together 
with  the  two  thousand  five  hundred  dollars  invested  for  her 
benefit,  equally  among  three  children  named  in  the  will,  or 
their  descendants.  The  appellant  elected  to  take  under  the 
will. 

It  will  thus  be  seen  that  the  will  disposes  of  all  the  prop- 
erty owned  by  Henry  Shafer  at  the  time  of -his  death. 

Whatever  may  have  been  the  rule  of  construction  in  this 
Stat«  prior  to  the  decision  in  the  case  of  Langley  v.  Mayhewj 
107  Ind.  198,  it  is  now  settled  that  where  a  husband  has 
made  specific  provision  for  his  widow,  and  has  also  disposed 
of  all  his  other  property  in  such  a  way  as  to  make  it  apparent 
that  the  assertion  by  the  widow  of  the  right  to  take  both 
under  the  law  and  under  the  will  would  defeat  the  manifest 
purpose  of  the  testator,  she  will  be  confined  to  the  provisions 
made  by  the  will,  if  she  elects  to  take  the  provision  made 
for  her.     Hurley  v.  Mclver,  119  Ind.  53. 

It  is  true  that  a  testator  can  not  dispose  of  the  property 
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which  the  law  gives  the  widow  by  his  will  without  her  con- 
sent,  yet  the  principle  that  she  may  waive  the  provision 
made  by  law,  and  take  in  lieu  of  it  a  provision  made  by  the 
will  of  her  husband/ is  too  well  settled  to  require  the  citation 
of  authority. 

In  this  case  it  was  the  evident  intention  of  the  testator 
that  his  children  should  take  all  his  property  not  specifically 
given  the  appellant.  In  this  the  case  is  distinguished  from 
Shipman  v.  KeySy  127  Ind.  353,  where  the  bequest  was  gen* 
eral,  and  not  st)ecific. 

As  the  appellant  elected  to  take  under  the  will  of  her  hus- 
band, and  as  she  can  not  take  both  under  the  will  and  under 
the  law  without  defeating  the  manifest  intention  of  the  tes- 
tator, we  think  the  court  did  not  err  in  refusing  to  allow  her 
claim. 

Judgment  affirmed. 

Filed  Oct.  30, 1891. 
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CouKTT. — Liability  of  for  Failure  of  County  Commiasionern  to  Keep  Jail  in 
Healthy  Gondiiion. — A  county  is  not  liable  for  the  illness  of  a  prisoner 
confined  in  its  jail,  caused  by  the  failure  of  the  county  commiBsioners 
to  keep  the  jail  in  a  healthy  condition. 

From  the  Sullivan  Circuit  Court. 

W.  C.  HultZy  for  appellant. 

/.  T.  Beasley  and  A.  B.  WiUiamSy  for  appellee. 

Elliott,  J. — The  appellant  alleges  in  his  complaint  that 
the  appellee  owns  and  controls  the  jail  of  Sullivan  county ; 
that  it  is  required  by  law  to  keep  the  jail  in  repair ;  that  it 


MAY  TERM,  1891.  397 

White  V.  The  Board  of  GommissioDero  of  Sallivan  GooDtj. 

wrongfully  and  negligently  failed  to  perform  this  duty,  and 
suffered  the  jail  to  become  damp  and  impure  because  of  the 
noisome  odors  and  air  which  emanated  from  a  cesspool ;  that 
no  outlet  was  provided  for  the  escape  of  such  noisome  odors 
and  air ;  that  the  wrongful  breach  of  duty  caused  the  appel- 
lant to  become  ill,  and  that  from  the  illness  so  caused  he  suf- 
fered for  many  weeks^ 

The  complaint  does  not  state  a  cause  of  action  against  the 
county. 

A  county  is  one  of  the  instrumentalities  of  government,  and 
exercises  delegated  governmental  functions.  It  is  of  very  an- 
cient origin.  It  was  organized  to  give  effect  to  the  great  princi- 
ple of  local  self-government  which  forms  such  an  important 
element  of  English  and  American  liberty — which  is,  indeed, 
the  vitalizing  and  preserving  element  of  constitutional 
freedom.  See  authorities  collected  in  Elliott  Roads  and 
Streets,  325.  The  care  of  the  county  prison  is  committed 
to  the  county  officers  in  order  to  enable  the  county  to  dis- 
charge its  duties  as  a  governmental  subdivision.  The  gov* 
ernmental  power  under  which  the  care  and  control  of  pris- 
ons fall  is  the  great  one  commonly  called  *'  the  police  power.'^ 
In  caring  for  prisons  a  county  exercises  part  of  this  great 
power,  by  virtue  of  its  delegation  by  the  Legislature  to  it, 
and  it  is  no  more  liable  for  the  wrongful  or  negligent  acts  of 
the  officers  in  immediate  charge  of  a  prison  than  is  the  State 
for  the  tortious  conduct  of  officers  placed  in  charge  of  the 
prisons  controlled  by  the  State  directly.  We  have  not  found 
it  necessary  to  discuss  the  question  before  us,  for  the  reason 
that  it  has  been  fully  discussed  in  many  cases.  It  is  settled, 
and  rightly  settled,  that  for  the  negligence  of  officers,  whose 
duties  require  an  exercise  of  such  a  governmental  power  as  the 
police  power,  neither  a  county  nor  a  city  is  liable.  Whether 
the  wrong-doing  officers  are  personally  liable  is  quite  an- 
other question.  Summers  v.  Board,  etc.,  103  Ind.  262,  and 
authorities  cited ;  Pfefferle  v.  Board,  etc.,  39  Kan .  432 ;  Manuel 
V.  Board,  etc.,  98  N.  C.  9 ;    Watson  v.  Preston,  30  W.  Va. 
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367 ;  Hollenbeck  v.  Winnebago,  95  III.  148 ;  Board,  etc.,  v» 
MighelSf  7  Ohio  St.  109 ;   Kincaid  v.  Hardin  County,  53 
Iowa9  430;  2  Dillon  Municipal  Corp.  (4th  ed.)^  siections  957, 
974. 
Judgment  afiSrmed. 

Filed  Oct.  13, 1891. 
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ESGHENBUBG  V.  ThE  BoABD  OF  COMMISSIONEBS  OF  LaKB 

County. 

Taxes. — Ftatted  Land. — Ihxation  of. — AtUKorily  of  County  AudUor  Ooneein^ 
ing, — Where  land  is  platted,  and  the  plat  submitted  to  the  county  au- 
ditor, as  required  by  law,  to  assess  and  apportion  the  true  valua- 
tion of  each  lot  or  parcel  of  land  described  in  such  plat,  the  auditor 
has  the  right,  upon  the  presentation  of  the  plat  to  him,  to  make  an 
original  assessment  upon  the  lots  as  platted,  and  apportion  it  on  the 
lots.  His  authority  is  not  confined  simply  to  apportioning  the  amount 
at  which  the  land  had  been  previously  assessed  as  unimproved  land, 
upon  the  lots  as  platted,    flee  section  6392,  B.  S.  1881. 

From  the  Lake  Circuit  Court. 

J,  Kopelke^  for  appellant. 
J.  W.  Youche,  for  appellee. 

Olds,  J. — The  appellant  was  the  owner  of  103^^  acres 
of  unimproved  land  situate  within  the  incorporate  limits 
of  the  city  of  Hammond,  in  the  township  of  North,  in  Lake 
county,  which  had  been  at  the  preceding  valuation  in  the 
spring  of  1886  assessed  at  $7,000.  On  August  27th,  1886, 
appellant  platted  the  same  as  an  addition  to  the  city  of 
Hammond,  and  on  September  14th,  1886,  he  submitted  the 
plat  to  the  county  auditor,  as  required  by  law,  to  assess  and 
apportion  the  true  valuation  of  each  lot  or  parcel  of  land 
described  in  such  plat.  The  county  auditor  increased  the 
valuation  of  the  platted  lots  to  the  total  amount  of  $15,630, 
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and  apportioned  it  upon  the  lots  as  platted^  and  placed  the 
said  assessment  as  made  by  him  upon  the  tax  duplicate  for 
the  year  1887^  and  appellant  was  obliged  to  and  did  pay  the 
taxes  according  to  said  assessment  for  the  year  1887,  amount- 
ing to  the  sum  of  $287.59 ;  that  upon  the  valuation  of  $7,- 
000  placed  upon  the  same  as  unimproved  land  the  tax  would 
only  amount  to  $127.47. 

This  action  is  brought  to  recover  back  the  amount  paid. 
It  is  admitted  that  the  auditor's  valuation  did  not  exceed 
the  full  fair  cash  value  of  the  lots,  and  that  it  was  in  accord- 
ance with  the  assessed  value  of  adjacent  lots  and  lands  as* 
fixed  bv  the  real  estate  assessment  of  1886. 

The  question  presented  by  this  appeal,  arising  upon  ^e 
overruling  of  the  appellant's  motion  for  a  new  trial,  is- 
whether  or  not  the  county  auditor  had  the  right  upon  the 
presentation  of  the  plat  to  him  to  make  an  original  assess- 
ment upon  the  lots  as  platted,  and  apportion  it  on  the  lots, 
or  whether  his  authority  consisted  in  simply  apportioning 
the  amount  at  which  the  land  had  been  previously  assessed 
as  unimproved  land,  upon  the  lots  as  platted. 

Section  6392,  R.  8.  1881,  reads  as  follows :  "  Before  any 
addition  is  made  to  any  city  or  town,  the  person  making  the 
same,  before  such  plat  is  recorded,  shall  present  the  same  to 
the  county  auditor,  who  shall  assess  and  apportion  the  true 
valuation  of  each  lot  or  parcel  of  land  described  in  such 
plat,  in  the  same  manner  as  other  lots  are  valued,  and  there- 
upon such  lots  or  parcels  shall  be  entered  on  the  tax  list  in 
lieu  of  the  land  included  therein  ;  but  in  making  such  val- 
uation, regard  shall  be  had  to  the  next  preceding  sexennial 
valuation  of  real  estate,  so  that  the  said  lots  shall,  as  near  as 
practicable,  be  equalized  with  adjacent  lands  and  lots  accord- 
ing to  such  sexennial  valuation." 

It  would  seem,  if  this  section  of  the  statute  is  valid,  that 
there  can  be  but  little  doubt  as  to  the  authority  of  the  aud- 
itor to  make  an  original  assessment  of  the  platted  property, 
or  of  the  legislative  intent  for  him  to  do  so,  for  it  provides 
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tbat  the  county  auditor  ^*  shall  assess  and  apportion  the  true 
valuation  of  each  lot  or  parcel  of  land  described  in  such 
platy  in  the  same  manner  that  other  lots  are  valued.'^  Other 
lots  are  assessed  individually^  and  not  by  apportioning  some 
former  appraised  value  of  the  unplatted  land  of  which  they 
constituted  a  part.  To  say  that  the  legislative  intent  was  to 
apportion  the  original  assessment  of  the  unplatted  ground 
^vould  be  to  render  nugatory  or  to  strike  from  the  statute  the 
word  "  assess/*  and  leave  the  statute  to  read,  "  shall  appor- 
tion/' etc.,  as  fixed  by  the  assessor  upon  the  unplatted  land 
at  the  preceding  assessment.  This  would  be  a  material  and 
gnwarrauted  change  in  the  statute.  The  section  expressly 
and  clearly  authorizes  the  county  auditor  to  make  an  assess- 
ment of  the  lots  described  in  the  plat. 

The  section  provides  that  in  making  such  assessment  the 
auditor  shall  have  regard  to  the  next  preceding  sexennial 
valuation,  so  that  the  lots  shall,  as  near  as  practicable,  be 
equalized  with  adjacent  lands  according  to  such  preceding 
valuation.  This  is  a  very  wise  provision.  The  plat  may  not 
be  presented  until  two,  three  or  four  years  after  the  appraise- 
ment. Lands  and  lots  may  have  increased  in  value  very 
materially,  and  in  making  the  appraisement  the  auditor  shall 
have  regard  to  the  preceding  appraisement,  so  as  to  equalize 
the  value  of  the  lots  with  the  adjacent  lots  and  lands.  Al- 
though their  cash  value  at  the  time  may  be  far  in  excess  of 
such  value  and  the  value  of  adjacent  property  at  the  time 
of  the  preceding  appraisement,  the  auditor  shall  only  assess 
it  at  a  value  that  will  correspond  to  the  value  placed  upon 
adjacent  lots.  The  auditor  shall  assess  and  apportion  such 
•  lots  at  their  true  value  as  compared  with  the  value  placed 
upon  adjacent  lots.  Such  an  assessment  works  no  injustice 
to  the  owner. 

It  is  suggested  by  counsel  that,  under  our  Constitution  and 
laws,  real  estate  must  be  appraised  every  six  years,  and  that 
the  appraisements  are  then  equalized  by  the  boards  of  equal- 
ization, and  if  an  appraisement  of  platted  lots  is  permitted 
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to  be  made  by  the  county  auditor,  the  owner  is  deprived  of 
any  right  to  be  heard  or  his  lands  appraised  as  the  lands  of 
others  are. 

The  owner  of  land  at  the  time  the  sexennial  appraise- 
ment is  made  has  his  land  assessed  as  the  lands  of  others  are 
assessed,  and  has  the  same  board  of  equalization  to  change 
and  reduce  his  assessment  if  too  high.  He  is  not  compelled 
to  plat  his  land.  If  he  does  so,  it  is  voluntary,  and  he  must 
comply  with  the  provisions  of  the  statute.  In  platting  his 
land,  he  is  required  by  section  6392  to  present  his  plat  to 
the  county  auditor,  and  submit  to  an  assessment  and  appor- 
tionment to  be  made  by  the  auditor,  as  required  by  said  sec- 
tion. No  notice  is  required,  for  the  statute  requires  that  the 
person  platting  the  lands  shall  present  the  plat  to  the  auditor 
for  the  purpose  of  an  assessment  and  apportionment.  The 
person  has  notice  when  he  presents  his  plat  to  the  auditor 
that  the  assessment  will  be  made.  It  is  a  voluntary  act  on 
the  part  of  the  owner  of  the  lands.  He  can  leave  his  lands  in 
a  body,  unplatted,  and  have  the  benefit  of  the  assessment 
made  by  the  assessor,  as  approved  and  confirmed  by  the  board 
of  equalization,  or  he  can  plat  his  lands,  and  present  the  plat 
to  the  county  auditor,  and  submit  to  an  assessment  by  him. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  30, 1891. 
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Evidence.— i2affroad. — AeHonfor  Injuria. — IrUoxitation  o/".  Engvnter, — Bow 
May  be  Shown. — In  an  action  against  a  railroad  company  for  damages 
for  injuries  received  in  an  accident,  it  is  proper  to  show,  in  support  of 
an  allegation  in  the  complaint  that  the  employees  in  charge  of  the  train 
were  intoxicated  at  the  time  of  said  injury,  that  the  engineer  on  said 
train  was  in  the  habit  of  drinking  intoxicating  liquor,  and  of  visiting 

Vol.  129.— 26 


129  401 
144  90 

1^  401 
151  042 

129  401 
0166  481 

401 
213 

129 
170 

402  SUPREME  COURT  OF  INDIANA, 

The  PenDsyWaDia  Company  «.  Newmeyer. 

a  certain  saloon,  evidence  having  been  introduced  tending  to  prove  that 
he  had  drank  intoxicating  liquor  at  the  last  station  passed  by  the  train 
before  the  injury,  and  about  thirty  minutes  before  the  accident. 

Same. —  Unproved  Fact. —  Qtiestion  Aatuming  Existence  of, —  Impropridf  of 
Cross- EzaminajUon. — Control  of  Court  Over. — A  question  propounded  to  a 
witness  is  improper  if  it  assumes  the  existence  of  a  fact  not  proved  or 
admitted.  This  applies  to  cross-examination.  The  extent  to  which  a 
cross-examination  may  be  carried  is  largely  under  the  discretion  of  the 
trial  court,  and  a  cause  will  not  be  reversed  for  the  exercise  of  such  dis- 
cretion, unless  it  appears  that  there  has  been  an  abuse  of  the  discretion 
to  the  injury  of  the  party  complaining. 

Same. — Mentcd  Condition  of  Party. — Non-Expert  Wiintss. — A  witness  who  is 
not  an  expert  will  not  be  permitted  to  give  an  opinion  as  to  the  mental 
condition  of  another,  without  first  stating  the  facts  upon  which  the 
opinion  is  based. 

Same. — Immaterial  Question. — Where  a  question  is  asked  of  a  witness,  the 
answer  to  which  is  immaterial  under  the  issues  in  the  case,  error  can 
not  be  predicated  upon  the  refusal  of  the  court  to  permit  the  question 
to  be  asked. 

Examination  op  Fsrsov.— Party  not  Bequired  to  Submit  to,— Medical  Ex- 
perts.— In  the  absence  of  a  statute  authorizing  it,  and  none  exists  in 
this  State,  a  party  to  an  action  is  not  required  to  submit  his  person  to 
an  examination  of  his  injuries  by  surgeons  appointed  by  the  court  for 
that  purpose. 

Instructioms  to  Jury. — Railroad. — Action  for  Personal  Injuries. — Speed  of 
Trains. — Abstract  Instruction  as  to. — In  an  action  against  a  railroad  com- 
pany for  damages  for  personal  injuries,  it  is  not  error  to  refuse  to  in- 
struct the  jury  broadly  that  ''A  railroad  company  has  a  right  to  propel 
its  trains  over  its  road  at  a  reasonable  rate  of  speed,  and  when  its  track 
is  in  a  good  and  safe  condition,  and  the  cars  properly  equipped  and  in 
safe  condition,  except  as  to  latent  defects,  which  by  the  highest  degree 
of  skill  and  care  could  not  be  discovered,  it  would  not  be  negligence 
per  se  to  run  the  train  at  a  rate  of  speed  of  forty  miles  an  hour." 

Bailroad. — Passenger  on  Freight  Tiain. — Increased  Bisk. — Obligation  of  Rail- 
road Company. — Whoever  takes  passage  upon  a  freight  train  assumes 
the  increased  risk  incident  to  the  operation  and  management  of  such  a 
train.  When  a  railroad  company  does,  however,  accept  passengers  on 
its  freight  trains,  it  becomes  bound  by  all  the  obligations  of  a  common 
carrier  of  passengers  upon  a  regular  passenger  train. 

From  the  Owen  Circuit  Court. 

S.  0.  Pickens,  for  appellant. 

Z).  E.  Beem  and  W.  Hiekam^  for  appellee. 

Coffey,  C.  J. — In  the  month  of  May,  1888,  the  appellee, 
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Newmeyer,  shipped  a  car  load  of  hogs  from  the  town  of  Free- 
dom, a  station  on  the  Indianapolis  and  Yiucennes  Railroad, 
to  the  city  of  Indianapolis.  To  accompany  the  hogs,  he 
took  passage  in  the  caboose  attached  to  the  freight  train  in 
which  the  hogs  were  shipped.  About  two  miles  east  of  the 
station  from  which  the  hogs  were  shipped,  the  caboose  in 
which  the  appellee  was  riding,  and  several  other  cars,  were 
thrown  from  the  track  by  reason  of  a  broken  axle  under 
one  of  the  freight  cars,  and  thereby  the  appellee  was  in- 
jured. 

The  complaint  charges,  among  other  things,  that  the  rail- 
road track  was  negligently  permitted  to  get  out  of  repair 
and  to  become  irregular,  unlevel  and  to  contain  rotten  ties, 
and  that  the  train  in  which  appellee  was  riding  was  negli- 
gently and  carelessly  run  at  a  great  and  unusual  rate  of 
speed ;  that  the  cars  in  the  train  were  old  and  defective,  and 
that  the  employees  in  charge  of  the  train  were  at  the  time 
of  said  injury  intoxicated. 

A  trial  of  the  cause  resulted  in  a  verdict  and  judgment 
for  the  appellee,  from  which  this  appeal  is  prosecuted. 

The  appellant  assigns  as' error  that  the  circuit  court  erred 
in  overruling  the  motion  for  a  new  trial. 

Many  reasons  were  assigned  in  the.  motion  for  a  new  trial, 
•  but  such  reasons  as  have  n6t  been  discussed  in  the  brief  of 
appellant  must  be  regarded  as  waived.  We  will  consider 
those  discussed  in  the  order  in  which  they  are  presented. 

On  the  trial  of  the  cause  the  appellee  propounded  to  one 
Stultz,  a  witness  called  by  him,  the  following  question : 
"  You  speak  about  Mr.  Ryan  being  in  that  saloon  before. 
JIow  frequently  had  you  seen  him  in  that  saloon  before  that 
time  ? '' 

To  this  question  the  appellant  objected,  on  the  ground,  as 
stated  to  the  court,  that  the  evidence  sought  to  be  elicited 
was  immaterial,  and  would  not  in  any  way  tend  to  prove  any 
of  the  matters  in  issue,  but  the  court  overruled  the  objec- 
tion, and  the  witness  answered  :    ''  I  did  not  stay  there  all 
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the  time  myself.  I  have  seen  him  there  several  times. 
When  he  went  down,  pretty  nearly  every  time  the  train 
would  stop  there,  he  would  come  in." 

It  had  been  shown  that  Ryan  was  the  engineer  in  charge 
of  the  engine  at  the  time  the  injury  sued  for  occurred;  and 
there  was  also  evidence  tending  to  prove  that  he  had  drank 
intoxicating  liquor  at  Freedom,  the  last  station  passed  by 
the  train  before  the  injury,  and  about  thirty  minutes  before 
the  accident. 

We  think  the  evidence  was  admissible  as  tending  to  prove 
the  allegation  that  those  in  charge  of  the  train  were  intoxi- 
cated at  the  time  of  the  accident.  The  fact  that  Ryan,  the 
engineer,  was  in  the  habit  of  drinking  intoxicating  liquor, 
and  of  visiting  this  saloon,  if  such  was  the  fact,  was  proper 
to  be  considered  by  the  jury,  in  connection  with  the  other 
evidence  in  the  cause,  as  tending  to  sustain  the  charge  of  in- 
toxication. 

Evidence  that  he  was  a  teetotaler  would  have  been  com- 
petent on  behalf  of  the  appellant,  as  rebutting  the  charge  of 
intoxication,  and  we  think  proof  that  he  was  in  the  habit 
of  drinking,  in  connection  with  proof  that  he  had  been 
drinking  intoxicating  liquor  within  thirty  minutes  of  the 
time  the  accident  occurred,  was  admissible  to  prove  the  con- 
verse. 

One  Hicks,  a  witness  called  by  the  appellee,  testified  on 
his  examination  in  chief  that  he  was  engaged  as  a  laborer 
with  the  section  gang  upon  the  railroad  near  the  place  where 
the  accident  occurred,  and  was  standing  near  the  railroad 
track  shortly  before  its  occurrence,  and  that  his  attention  was 
directed  to  the  speed  of  the  train  immediately  before  the 
accident. 

On  cross-examination  the  appellant  asked  him  this  ques- 
tion : 

^'  I  will  ask  you  to  state  to  the  jury  what  the  speed  of  that 
train  was  as  it  passed  you  with  reference  to  the  speed  or- 
dinarily run  there  by  the  trains  ?  " 
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The  court  sustaiDed  an  objection  to  this  question^  on  the 
ground  that  it  was  not  cross-examination. 

In  addition  to  the  objection  that  this  was  not  strictly  cross- 
examination,  the  question  was  subject  to  the  further  infirmity 
that  it  assumed  a  fact  not  proven  or  admitted,  namely,  that 
the  witness  had  seen  and  had  observed  the  speed  of  other 
trains  at  the  same  place.  A  question  propounded  to  a  wit- 
ness should  not  assume  the  existence  of  a  fact  not  proven 
or  admitted. 

An  eminent  writer  on  the  law  of  evidence  says :  '^Although 
upon  cross-examination  a  counsel  may  pul  leading  questions, 
those  questions  must  not  assume  facts  to  have  been  proved 
which  have  not  been  proved,  or  that  particular  answers  have 
been  given  contrary  to  the  facts.''  Starkie  Evidence  (10th 
ed.),  section  197. 

Furthermore,  the  extent  to  which  a  cross-examination  may 
be  carried  is  largely  under  the  discretion  of  the  trial  court, 
and  a  cause  will  not  be  reversed  for  the  exercise  of  such  dis- 
cretion unless  it  appears  that  there  has  been  an  abuse  of  the 
discretion  to  the  injury  of  the  party  complaining. 

We  do  not  think  the  court  erred  in  sustaining  an  objection 
to  this  question. 

It  was  in  evidence  that  the  appellee  took  several  drinks 
of  intoxicating  liquor  at  Freedom  shortly  before  he  entered 
the  train  upon  which  he  was  injured.  The  physician  who 
dressed  his  wounds  near  the  depot  at  Spencer  testified  that 
the  appellee  did  not  appear  to  be  entirely  at  himself,  men- 
tally, and  that  he  was  in  a  somewhat  dazed  condition  of 
mind,  and  that  during  the  time  his  wound  was  being  dressed 
he  took  one  or  more  drinks  of  liquor.  It  was  also  in  proof 
that  one  Yockey  brought  him  one  of  the  drinks.  A  dis- 
*  pute  having  arisen  as  to  whether  one  of  the  drinks  procured 
at  the  saloon  near  the  depot  at  Spencer  by  Yockey  was  for 
the  appellee,  the  appellant  propounded  to  the  saloon-keeper 
the  following  question : 
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'^  State  what  was  said  by  Mr.  Yockey  when  he  came  after 
the  brandy,  with  reference  to  whom  it  was  for?" 

Upon  objection  by  the  appellee  the  court  refused  to  allow 
the  witness  to  answer  the  question. 

Assuming  that  what  Yockey  said  at  the  time  he  procured 
the  liquor  was  admissible  in  evidence  as  explanatory  of  the 
act  of  procuring  it,  we  are  unable  to  perceive  its  materiality. 
If  the  appellee  drank  the  liquor,  the  question  as  to  who  pro- 
cured it  for  him  was  wholly  immaterial. 

If  the  parties  disputed  about  an  immaterial  matter  the 
court  was  under  no  obligation  to  consume  time  in  hearing 
evidence  as  to  who  was  correct  in  such  immaterial  matter. 
If  the  matter  then  in  dispute  was  material,  such  materiality 
does  not  appear  from  the  record  before  us,  and  we  must  pre- 
sume in  favor  of  the  correctness  of  the  ruling  of  the  circuit 
court. 

The  appellee  testified,  on  his  own  behalf,  that  after  receiv- 
ing the  injury  for  which  he  sues  he  did  not  recover  entire 
consciousness  until  he  reached  Brooklyn  Station,  on  his  way 
to  Indianapolis. 

To  rebut  this  testimony  the  appellant  introduced  one 
Lawson  as  a  witness  on  its  behalf,  and  after  proving  by  him 
that  he  entered  the  passenger  train  at  Spencer,  and  met  the 
appellee  on  his  way  to  Indianapolis  a  few  hours  after  the  ac- 
cident, and  between  Spencer  and  the  next  station  east  had  a 
conversation  with  him  in  relation  to  his  injuries,  there- 
upon the  appellant  propounded  to  the  witness  the  following 
question  : 

*'  State  whether  or  not  he  appeared  conscious  of  what  he 
was  talking  about  ?  " 

The  court  sustained  an  objection  to  this  question. 

It  is  a  rule,  too  familiar  to  call  for  citation,  that  a  witness 
who  is  not  an  expert  will  not  be  permitted  to  give  an  opin- 
ion as  to  the  mental  condition  of  another  without  first  stat- 
ing the  facts  upon  which  the  opinion  is  based. 

After  stating  the  facts  as  a  basis  for  an  opinion,  the  ques- 
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tion  should  be  so  framed  as  to  call  for  an  opinion  based  upon 
such  facts.     Staser  v.  Hoga%  120  Ind.  207. 

The  question  here  does  not  conform  to  this  rule,  and  for 
that  reason  the  ruling  of  the  court,  in  sustaining  the  objec- 
tion thereto,  was  not  erroneous. 

The  appellant,  at  the  proper  time,  prayed  the  court  to 
give  to  the  jury  the  following  instruction,  namely:  '^A 
railroad  company  has  a  right  to  propel  its  trains  over  its 
road  at  a  reasonable  rate  of  speed,  and  when  its  track  is  in  a 
good  and  safe  condition,  and  the  cars  properly  equipped  and 
in  safe  condition,  except  as  to  latent  defects,  which  by  the 
highest  degree  of  skill  and  care  could  not  be  discovered,  it 
would  not  be  negligence  per  se  to  run  the  train  at  a  rate  of 
speed  of  forty  miles  an  hour.*' 

The  court  refused  to  give  this  instruction  as  asked,  but 
modified  the  same  by  adding  thereto  :  *^  Provided  that  un- 
der all  the  circumstances  of  a  given  case  such  rate  of  speed 
was  reasonable  and  a  safe  one,"  and  gave  the  instruction  as 
modified. 

The  appellant  also  asked  the  court  to  instruct  the  jury  as 
follows : 

''A  railroad  company  has  the  right  to  set  aside  certain  of 
its  trains  for  carrying  passengers,  and  certain  others  for  the 
transportation  of  freight.  So  if  you  find  from  the  evidence 
in  this  cause  that  the  train  upon  which  the  plaintiff  was 
riding  at  the  time  he  received  the  injury  in  question  was  a 
freight  train  set  apart  for  the  transportation  of  freight  ex- 
<^lusively,  being  composed  exclusively  of  freight  cars  and  ca- 
boose attached  for  the  accommodation  of  the  train  em- 
ployees and  such  persons  as  might  desire  to  attend  and  take 
care  of  live  stock  being  transported  in  such  trains,  of  which 
regulation  the  plaintiff  had  knowledge,  and  that  plaintiff 
was  being  carried  on  said  titiin  as  an  attendant  upon  and  to 
feed,  water  and  care  for  the  car  load  of  hogs  which  he  was 
shipping  by  s^id  train,  not  having  paid  any  fare  for  so  being 
carried,  then,  as  to  the  plaintiff,  the  defendant  was  not  re- 
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quired  to  exercise  that  high  degree  of  care  and  skill  with 
reference  to  the  equipment,  operation  and  management  of 
said  train  as  was  required  of  it  with  reference  to  the  equip- 
ment, operation  and  management  of  its  passenger  trains/' 

This  instruction  the  court  refused  to  give  as  asked^  and 
modified  the  same  by  adding  thereto  the  words:  ''But  if 
you  find  from  the  evidence  that  the  defendant  did  receive 
and  undertake  to  carry  the  plaintiff  upon  its  freight  traiu^ 
as  a  passenger,  it  will  be  bound  by  all  the  obligations  of  a 
common  carrier  of  passengers  upon  a  regular  passenger 
train/'  and  gave  the  same  as  modified. 

The  first  instruction  above  set  out,  as  asked  by  the  appel- 
lant, states  a  mere  abstract  principle  of  law.  Whether  it 
would  be  correct  as  applied  to  a  passenger  train  we  need  not 
stop  to  inquire,  for  we  are  here  dealing  with  an  injury  re- 
ceived upon  a  freight  train.  The  instruction  assumes  that 
when  the  track  is  in  good  and  safe  condition,  and  the  cars 
properly  equipped  and  in  safe  condition,  except  as  to  latent 
defects  which  by  the  highest  degree  of  skill  and  care  could 
not  be  discovered,  no  circumstances  could  exist  which 
would  render  the  speed  of  forty  miles  an  hour  negligence 
per  Bt.  No  authority  supporting  this  position,  as  applied  to 
freight  trains,  has  been  furnished  us,  and  we  know  of  none. 
We  think  many  circumstances  might  exist,  even  where  the 
track  was  in  good  and  safe  condition,  and  the  cars  properly 
equipped,  which  would  render  such  a  rate  of  speed  negli- 
gence. The  train  might  be  of  unusual  size,  the  cars  im- 
properly loaded,  or  loaded  beyond  their  capacity,  or  there 
might  be  at  the  particular  place  danger  of  collisions  with 
stock  because  the  track  was  not  fenced,  or  danger  of  col- 
lisions with  teams  at  crossing  on  account  of  the  absence  of 
warnings,  or  many  other  circumstances  which  would  render 
it  imprudent  and  unsafe  to  run  a  freight  train  at  such  a  rate 
of  speed.  The  evidence  in  the  cause  is  not  before  us  and 
we  are  not,  therefore,  in  a  condition  to  know  the  circum- 
stances surrounding  this  particular  case.     There  may  have 
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been  evidence  Id  the  cause  which  rendered  the  modification 
made  by  the  court  necessary,  in  order  to  make  the  instruc-- 
tion  applicable  to  the  case  as  made  by  the  evidence  in  the 
cause. 

In  Shearman  and  Bedfield  on  the  Law  of  Negligence  it 
is  said  :  ''  The  proper  test,  therefore,  with  respect  to  the 
speed  at  which  a  train  was  run,  is  to  inquire  whether  the 
condition  of  the  track  and  equipment,  the  protection  af- 
forded to  travellers  by  fencing  the  track  from  adjoining 
highways,  or  suitable  warnings  against  danger,  and  simi- 
lar circumstances,  were  such  as  to  make  that  speed  con- 
sistent with  prudence.'^  2  Shearman  and  Redfield  Law  of 
Negligence  (4th  ed.).,  section  460. 

This,  we  think,  is  the  true  rule,  whether  applied  to  freight 
or  passenger  trains,  and  under  it  the  instruction  as  asked 
was  erroneous,  and  the  court  did  not  err  in  modifying 
the  same  before  giving  it  to  the  jury. 

Nor  do  we  think  the  court  erred  in  modifying  the  sec- 
ond instruction  above  set  out,  in  the  manner  it  did  so 
modify  it. 

It  is  true  that  whoever  takes  passage  upon  a  freight 
train  assumes  the  increased  risk  incident  to  the  operation 
and  management  of  such  a  train,  and  the  court  so  instructed 
the  jury  in  this  case ;  but  while  this  is  true,  when  a  rail- 
road company  does  accept  passengers  on  its  freight  trains, 
it  becomes  bound  by  all  the  obligations  of  a  common  car- 
rier of  passengers  upon  a  regular  passenger  train.  Ohio, 
etCy  R.  W.  Go.  V.  Dickeraofiy  59  Ind.  317,  and  authorities 
cited. 

We  have  carefully  read  the  instructions  given  by  the 
court  in  this  case,  and  think  they  state  the  law  correctly. 
They  cover  all  instructions  asked  by  the  appellant  and  re- 
fused by  the  court,  except  those  we  have  set  out  and  con* 
sidered. 

Finally,  it  is  contended  by  the  appellant  that  the  circuit 
court  erred  in  refusing  to  require  the  appellee  to  submit 
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to  an  examination  of  his  injuries  by  surgeons  appointed 
by  the  court  for  that  purpose. 

The  question  here  presented  is  one  upon  which  the  author- 
ities are  not  entirely  agreed.  There  are  many  cases  which 
hold  that  the  court  may,  in  the  exercise  of  a  sound  discre- 
tion, upon  seasonable  application,  require  the  plaintiff  to 
submit  his  person  to  a  reasonable  examination  by  competent 
physicians  and  surgeons,  when  necessary,  to  ascertain  the 
nature,  extent,  and  permanency  of  his  injuries.  White  v. 
Milwaukee,  etc.,  R.  W.  Oo.y  61  Wis.  536 ;  Atchison,  etc.,  R,  R. 
Co.  V,  JTlw/,  29  Kan.  466;  Schroeder  v.  Chicago ,  etc.,  R. 
W.  Co.,  47  Iowa,  376. 

On  the  other  hand,  there  are  numerous  authorities  hold- 
ing that  in  the  absence  of  a  statute  upon  the  subject  the 
courts  do  not  possess  the  power  to  order  and  compel  such 
examination.  Stuart  v.  Havens,  17  Neb.  211;  Sioux  City^ 
etc.,  R.  R.  Co.  V.  Finlayson,  16  Neb.  678 ;  Parker  v.  Ens- 
low,  102  111.  272 ;  Neuman  v.  Third  Avenue  R.  R.  Co.,  60  N. 
Y.  Super.  Ct.  412;  Roberts  v.  Ogdenburgh,  etc.,  R.  R.  Co., 
29  Hun,  164. 

It  will  be  seen  from  an  examination  of  the  authorities 
above  cited,  that  the  question  before  us  is  one  not  free  from 
diflSculty,  and  one  upon  which  eminent  jurists  entertain 
widely  different  views.  In  the  case  of  Kem  v.  Bridwell,  119 
Ind.  226,  the  power  of  the  court  to  make  and  enforce  such 
an  order  was  denied.  In  the  case  of  Hess  v.  Lowrey,  122 
Ind.  226,  it  was  held  that  an  application  made  by  the  de- 
fendant after  the  close  of  the  plaintiff's  evidence,  where  no 
reason  was  given  for  the  delay,  came  too  late.  As  no  proper 
application  for  such  an  order  was  made  in  that  case,  the 
question  as  to  whether  the  court  possessed  the  power  to 
make  the  order  did  not  arise,  and  what  is  said  upon  that 
subject  is  obiter,  and  does  not  possess  the  force  of  a  binding 
adjudication. 

In  the  case  of  Terre  Hatde,  etc.^  R.  R.  Co.  v.  Brunker,  128 
Ind.  542,  it  was  also  held  that  the  application  came  too  late. 
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In  the  case  of  Union  Pacific  R.  W.  Go.  v.  Botsford^  141  U. 
S.  260,  the  sole  question  presented  for  the  consideration  of  the 
Supreme  Court  of  the  United  States  was  the  question  of  the 
legal  right  and  power  of  the  court  trying  the  cause  to  make 
and  enforce  an  order  compelling  the  plaintiff  to  submit  to  an 
examination  with  a  view  of  ascertaining  the  nature,  extent 
and  permanency  of  the  injuries  on  accoant  of  which  damages 
were  sought.  After  a  careful  examination  of  the  authorities 
upon  the  subject  it  was  held  that  the  court,  under  the  com- 
mon law,  did  not  possess  the  power  and  legal  right  to  order 
and  enforce  such  an  examination.  In  that  case  Mr.  Justice 
Gray,  speaking  for  the  court,  said :  "  No  right  is  held  more 
sacred,  or  is  more  carefully  guarded,  by  the  common  law,  than 
the  right  of  every  individual  to  the  possession  and  control  of 
his  own  person,  free  from  all  restraint  or  interference  of 
others,  unless  by  clear  and  unquestionable  authority  of  law. 
*  *  *  The  inviolability  of  the  person  is  as  much  in- 
vaded by  a  compulsory  stripping  and  exposure  as  by  a  blow. 
To  compel  any  one,  and  especially  a  woman,  to  lay  bare  the 
body,  or  to  submit  it  to  the  touch  of  a  stranger,  without  law- 
ful authority,  is  an  indignity,  an  assault  and  a  trespass ;  and 
no  order  or  process,  commanding  such  an  exposure  or  sub- 
mission, was  ever  known  to  the  common  law  in  the  admin- 
istration of  justice  between  individuals,  except  in  a  very 
small  number  of  cases,  based  upon  special  reasons,  and  upon 
ancient  practice,  coming  down  from  ruder  ages,  now  mostly 
obsolete  in  England,  and  never,  so  far  as  we  are  aware,  in- 
troduced into  this  country." 

There  is  no  statute  in  this  State  conferring  upon  the  cir- 
cuit court  the  power  to  make  such  an  order  as  was  asked  in 
this  case.  If  such  power  exists  it  is  a  power  that  inheres  in 
the  court,  independent  of  any  statutory  provision.  It  is  ap- 
plicable alike  to  all,  male  and  female,  and  is  confined  to  an 
examination  of  no  particular  part  of  the  person.  To  say 
that  the  power  rests  in  the  sound  discretion  of  the  court 
does  not  meet  the  case,  for  the  real  question  is  as  to  whether 
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the  power  exists  at  all.  So  far  as  we  koow^  the  courts  of 
this  State  have  never  attempted  to  exercise  such  a  power, 
and  we  are  of  the  opinion  that  no  such  power  is  inherent  in 
the  courts.  We  think  the  better  reason  is  against  the  ex- 
istence of  such  a  right,  and,  in  the  absence  of  some  statute 
upon  the  subject,  we  do  not  think  the  courts  should  attempt 
to  compel  litigants,  against  their  will,  to  submit  their  per- 
sons to  the  examination  of  strangers  for  the  purpose  of 
furnishing  evidence  to  be  used  on  the  trial  of  a  cause. 
Should  a  litigant  willingly  submit,  there  could  be  no 
legal  objection  to  such  an  examination,  and  should  he  re- 
fuse to  submit  to  a  reasonable  examination  his  conduct  might 
possibly  be  proper  matter  for  comment,  but  this  is  quite  a 
different  matter  from  compelling  him,  against  his  will,  to 
submit  his  person  to  the  examination  of  strangers. 

In  our  opinion  the  court  did  not  err  in  refusing  the  ap- 
plication in  this  case. 

Judgment  affirmed. 


Filed  Oct.  28, 1891. 
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La  Follette  v.  Higoins. 

Special  Finding. — P(/wer  of  Court  to  Amend, — The  court  has  no  power  to 
amend  or  alter  its  special  findinj^  after  the  same  has  been  announced 
and  filed. 

Venire  de  Novo. — Motion  for, —  When  Sustained. — A  motion  for  a  venire  de 
novoj  in  case  of  a  special  finding  of  facts,  can  be  sustained  only  when 
such  finding  is  defective  in  form. 

Supreme  CtouRT. — Finding  of  Facte, —  Weight  of  Evidence, — Where  there  is 
sufficient  evidence  to  support  the  finding  of  facts  the  Supreme  Court 
will  not  weigh  the  evidence  on  appeal. 

Guardian  and  Ward. — Accounting  by  Guardian, — Failure  to  Make  Inventory 
or  File  Reports  when  Due, — Final  Settlement, —  When  wUl  not  he  set  Aside, — 
The  Supreme  Court  will  not  reverse  the  judgment  of  the  circuit  court 
declining  to  set  aside  the  final  settlement  of  a  guardian  on  account  of 
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irregularities  in  the  execution  of  the  trust,  such  as  failing  to  make 
an  inventory  of  the  ward's  property  in  the  proper  form,  and  to  file  his 
reports  on  the  day  they  were  due,  and  depositing  some  of  the  money 
when  received  with  his  own  in  hank,  where  it  appears  that  the  guardian 
honestly  discharged  his  duties  and  accounted  for  all  the  money  and 
property  due  the  ward,  together  with  interest,  and  filed  with  his  final 
report  receipts  in  full  signed  hy  the  ward  after  becoming  of  age. 

From  the  Boone  Circuit  Court. 

C  8,  Wesiier  and  H.  M.  La  FoUette,  for  appellant. 
/.  E,  McDonald,  J.  M.  BuUefi*,  A,  L.  Mason,  R.  W.  Har- 
rison and  B.  S.  Higgins,  for  appellee. 

Olds,  J. — This  is  an  action  bj  the  appellant  to  set  aside 
the  final  settlement  report  of  John  Higgins,  the  appellee,  as 
guardian  of  the  minor  heirs  of  Harvey  M.  La  FoUette,  de- 
ceased, of  which  heirs  appellant  is  one. 

The  appellee  answered  in  two  paragraphs,  one  in  estoppel, 
alleging  the  giving  of  a  receipt  in  full  of  account  by  the  ap- 
pellant after  he  arrived  at  his  majority,  and  the  other  in 
denial. 

There  was  a  trial  by  the  court,  and,  on  proper  request,  the 
court  made  a  special  finding  of  facts,  stated  its  conclusions 
of  law,  and  rendered  final  judgment  for  the  appellee. 

The  court  found  the  facts  to  be  as  follows : 

"On  the  10th  day  of  November,  1865,  John  Higgins,  the 
defendant,  was  by  the  clerk  of  the  common  pleas  court  of 
Boone  county,  Indiana,  appointed  guardian  of  the  heirs  of 
Harvey  M.  La  FoUette,  deceased,  six  in  number,  among 
whom  was  the  plaintiff,  which  appointment  was  confirmed 
by  the  said  common  pleas  court  on  the  1st  day  of  January, 
1866.  Said  defendant  filed  no  inventory  of  the  property  of 
any  of  his  said  wards,  including  said  plaintiff,  at  any  time. 
At  the  date  of  said  appointment  said  plaintiff  owned  his 
share  of  the  personal  estate  of  his  father,  in  the  hands  of 
the  administrator  of  the  estate,  and  also  the  undivided  one- 
ninth  of  realty  in  Thorntown,  in  said  county,  in  which  prop- 
erty the  widow  of  said  decedent  and  his  family  then  lived. 
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and  on  which  said  widow  and  members  of  said  family  have 
ever  since  lived,  and  the  property  having  been  used  for  a 
homestead,  no  rents  therefrom  have  ever  been  received  by 
said  defendant.  The  plaintifi'  was  also  the  owner  of  an  in- 
terest in  said  property,  which  was  afterwards  sold  by  the  ad- 
ministrator, and  whatever  came  to  the  hands  of  said  defend- 
ant as  the  proceeds  of  the  sale  of  this  property  has  been 
accounted  for  by  him  in  his  reports.  On  the  26th  day  of 
January,  1868,  said  defendant  filed  his  first  report  as  guardian^ 
which  was  general  as  to  all  the  heirs  for  whom  he  was  guar- 
dian, and  he  did  not  separate  the  interest  of  the  plaintifi* 
from  the  others.  In  this  report  he  charges  himself  as  fol- 
lows (August  3d,  1866)  :  The  proceeds  of  the  mill  from  No- 
vember 10th,  1866,  to  June.  1st,  1867,  Jl,197.26  ;  January 
6th,  1867,  received  of  Mote,  administrator,  one  note  on  R. 
H.  La  Follette,  $627.36 ;  January  6th,  1867,  received  of 
Mote,  cash,  J776.49  ;  January  20th,  1867,  received  of  S.  A. 
Lee,  clerk,  cash,  $1,382.60;  January  Slst,  1868,  received 
of  Mote,  administrator,  $1,940.23;  received  of  Mote,  ad- 
ministrator, $28.97;  interest,  $167. 

''  In  this  report  the  undisputed  credits  are  $149.13.  The 
guardian  charged  $100.  The  theory  upon  which  interest  is 
accounted  for  in  the  defendant's  reports  was  to  charge  him- 
self with  interest  which  had  been  received,  and  not  with 
interest  accrued  and  not  paid.  Plaintiff's  share  of  the  prin- 
cipal was  $992.15;  his  share  of  interest  was  $27.83 — $1,- 
019.98 ;  his  share  of  credits,  including  guardian's  charges, 
$41.62,  leaving  $978.46. 

"  Interest  accounted  for  in  second  report :  January  17th, 
1870,  $120.93,  making  $1,099.39  credits  in  this  report  not 
disputed;  plaintiff's  share,  $19.88,  leaving  $1,079.61;  one- 
sixth  interest  accounted  for  in  third  report,  January  16th, 
1873,  $205.73,  making  $1,285.26;  one-sixth  of  undisputed 
credits,  $89.82  ;  one-sixth  of  guardian's  charges,  $6.33,  mak- 
ing $96.16,  and  leaving  $1,189.11 ;  one-sixth  of  interest  ac- 
counted for  in  fourth  report,  April  19th,  1875,  $190.18,  mak- 
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iug  $1,379.29;  one-sixth  of  undisputed  credits,  $35.93 ;  one- 
sixth  of  guardiau^s  charges,  $22.88  =  $58.76,  leaving  $1,- 
320.53 ;  one-sixth  of  interest  accounted  for  in  fifth  report, 
January  28th,  1876, $90.44,  making  $1,410.97;  one-sixth  of 
undisputed  credits,  $75.63  ;  one-sixth  of  guardian's  charges, 
$3.66,  making  $79.29,  leaving  $1,331.68. 

''  In  this  report  final  settlement  was  made  with  one  of  the 
wards;  ooe-fifth  of  interest  accounted  for  in  sixth  report, 
April  13tb,  1877,  $141.98,  making  $1,473.66;  one-fifth  of 
undisputed  credits,  $37.13 ;  one-fifth  of  guardian's  charges, 
$8.50,  making  $45.63,  and  leaving  $1,428.03. 

**  In  this  report,  after  reporting  generally  as  to  the  five, 
there  is  a  separation  of  the  account,  and  William  L.  is 
charged  with  Susan  C.  La  Follette  receipt  No.  44,  $50,  leav- 
ing $1,378.03.  The  seventh  report  is  as  to  Warren  J.  alone. 
The  eighth  report  is  separate.  April  18th,  1879,  interest, 
$192.78,  making  $1,570.81  ;  credits,  without  guardian's 
charges, $248.98;  add  guardian's  charges,  $22—270.98,  mak- 
ing $1,299.83.  The  ninth  report  is  final  as  to  Harvey  M. 
La  Follette,  and  relates  to  him  alone.  Interest  charged  in 
tenth  report,  July  9th,  1881,  $155.12,  making  $1,454.95 ; 
undisputed  credits,  $79.65 ;  guardian's  charges,  $28 ;  voucher 
89}  incorrect,  $50 ;  interest,  $2.50 ;  incorrect  and  never  cor- 
rected, $2.50,  making  $160.16,  and  leaving  $1,294.80.  The 
eleventh  report  is  as  to  Grant  alone. 

"  The  twelfth  and  final  report  as  to  plaintifi*  charges  back 
to  the  defendant  voucher  89|,  $50,  but  not  the  interest, 
$2.50,  and  also  accounts  for  interest  $26.88 — $76.88,  $1,- 
204.80,  $1,381.  68;  undisputed  credits,  $13.85;  guardian's 
charges,  $7,  making  $20.85,  and  leaving  $1,360.83.  The 
twelfth  report,  as  numbered,  was  filed  Februaiy  8,  1883. 
With  this  report  were  the  following  vouchers,  executed  by 
the  ward  or  by  his  authority,  and  the  money  paid  to  him,  or  his 
agent :  1st.  I,  William  L.  La  Follette,  as  an  heir  of  Harvey 
M.  La  Follette^  deceased,  hereby  acknowledge  the  receipt  of 
the  sum  of  $1,299.68  in  full  of  all  demands  due  me  from  John 
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HiggiDS,  my  guardian,  and  I  hereby  represent,  that  on  the 
30th  day  of  November,  1881,  I  arrived  at  the  age  of  twenty- 
one  years.  In  witness  whereof,  I  have  hereunto  subscribed 
my  name,  this  10th  day  of  January,  1882. 

"  William  L.  La  Follette/' 

"  *  2d.  I,  William  L.  La  Follette,  as  an  heir  of  Harvey 
M.  La  Follette,  deceased,  hereby  acknowledge  the  receipt 
of  ($51)  fifty-one  dollars  in  full  of  all  demands  due  me  from 
John  Higgins,  my  guardian,  and  I  hereby  represent  that 
on  the  30th  day  of  November,  1881,  I  arrived  at  the  age 
of  twenty-one  years.  In  witness  whereof  I  have  hereunto 
subscribed  my  name  this  28th  day  of  March,  1882. 

"  ^  Wm.  L.  La  Follette/ 

^^  From  the  foregoing  the  defendant  received  of  his  ward's 
money,  August  3d,  1866,  $199.54,  January,  1867,  $464.40, 
January,  1868,  $328.20,  making  $992.15 ;  he  accounted  for 
interest,  $1,151.89,  making  $2,144.04;  his  credits  amounted 
to  $790.71 ;  he  paid  his  ward  January  10th,  1882,  $1,299.68 ; 
he  paid  his  ward  March  28th,  1882,  $51,  making  $2,141.39, 
leaving  $2.65,  which  is  $2.50  not  credited  back,  as  hereinbe- 
fore found,  where  it  should  have  been,  and  15  cents  probably 
growing  out  of  the  difference  in  calculations.  The  money 
was  loaned  at  different  rates  of  interest,  mostly  at  ten  per 
cent.  At  times  some  portion  was  deposited  in  the  National 
Bank  of  Thorntown  in  his  individual  name  and  with  other 
funds  belonging  to  him  in  the  same  account,  and  he  was  an 
ordinary  business  man,  but  all  of  the  money  received  by  the 
defendant  was  not  so  deposited  at  the  date  of  its  reception. 
There  is  no  proof  of  any  failure  of  the  defendant  to  account 
for  interest,  and  he  substantially  accounted  for  all  the  money 
he  received.  The  defendant  did  not,  as  shown  by  the  dates 
of  the  reports  heretofore  filed,  file  his  reports  regularly  every 
two  years.  At  the  time  the  plaintiff  became  of  age,  which 
was  November  30th,  1881,  and  until  after  the  signing  of  his 
receipt,  he  resided  in  Washington  Territory.  He  executed 
a  power  of  attorney,  appointing  one  of  his  brothers  to  re- 


MAY  TERM,  1891.  417 

La  Follelte  «.  Higgins. 

ceive  his  money  then  in  the  hands  of  this  defendant.  The 
attorney  in  fact  examined  the  reports  and  objected  to 
voucher  89}  in  the  tenth  report  as  incorrect ;  no  settlement 
was  made.  The  receipt  of  plaintiff  himself  of  date  Jan- 
uary 10th,  1882,  was  taken  by  the  defendant  for  $1,299.68, 
and  money  paid.  Afterwards  the  defendant  discovered  the 
mistake  in  voucher  89}  aforesaid,  paid  $51,  being  the  amount 
of  voucher  89}  aforesaid,  and  $1  as  interest,  and  took  plain- 
tiff's receipt,  but  the  defendant  failed  to  correct  the  charge 
of  $2.50  in  said  report  credited  to  him  for  interest  on  said 
erroneous  credit.  The  defendant  managed  the  affairs  of  his 
trust  with  reasonable  prudence.  At  times  money  was  on 
hands  producing  no  interest,  but  in  what* particular  sums,  or 
for  what  particular  times,  the  evidence  does  not  disclose.'^ 

Here  follows  a  finding  as  to  a  voucher  for  $100  January 
7th,  1868,  for  running  the  mill ;  that  there  was  an  error  in 
the  statement  of  the  account  for  services ;  that  services  to 
the  amount  were  rendered,  and  a  general  finding  that  the 
guardian's  charges  in  managing  the  trust  as  to  this  plaintiff 
are  reasonable. 

As  conclusions  of  law  the  court  states  '^  that  the  plaintiff 
is  not  entitled  to  recover  in  this  action,  and  that  the  defend- 
ant recover  from  the  plaintiff  his  costs  in  this  behalf 

The  special  finding  of  facts  and  conclusions  of  law  were  filed 
by  the  court  on  the  26th  judicial  day  of  the  January  term, 
1886,  of  the  Boone  Circuit  Court.  The  appellant  at  the  time 
excepted  to  the  conclusions  of  law.  The  next  step  taken  in 
the  cause  was  on  the  forty-second  day  of  the  same  term  of 
court,  when  the  appellant  filed  a  motion  to  amend  the 
special  finding  of  fiicts  in  numerous  particulars.  The  court 
sustained  the  motion  in  one  particular,  viz. :  **  By  inserting 
after  the  words  ^  The  National  Bank  of  Thorntown,'  in  the 
finding,  the  words  '  in  his  individual  name,  and  with  other 
funds  belonging  to  him  in  the  same  account,  and  he  was  an 
ordinary  business  man,' ''  and  overruled  the  motion  in  all 
Vol.  129.— 27 
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other  particulars.  This  ruling  is  assigned  as  error  by  the 
appellant. 

There  was  no  error  in  this  ruling  that  is  available  for  the 
appellant.  The  court  had  no  power  afler  the  special  find- 
ing had  been  announced  and  filed  to  amend  or  alter  the 
same.  Qark  v.  StcUcj  ex  reL,  125  Ind.  1 ;  Hatilepp  v.  WhiUly^ 
posty  p.  576. 

The  appellant  then  moved  for  a  ventre  de  novo,  which  was 
overruled,  and  he  then  moved  for  judgment  in  his  favor  on 
the  special  finding  of  facts,  which  was  also  overruled.  The 
appellant  then  filed  a  motion  for  a  new  trial  and  the  court 
overruled  the  same.  To  these  several  rulings  of  the  court 
the  appellant  at  thie  time  excepted,  and  assigned  such  rulings 
as  error. 

We  have  set  out  the  special  finding  in  full,  except  the  de- 
tail as  to  one  voucher,  and  having  done  so  we  need  not  dis- 
cuss the  question  arising  on  the  overruling  of  the  motion 
for  a  venire  de  novo.  There  are  certainly  no  defects  in  the 
finding  which  would  authorize  the  sustaining  of  such  a  mo- 
tion. A  motion  for  a  venire  de  novo,  if  it  be  a  proper  mo- 
tion in  case  of  a  special  finding  of  facts,  can  only  be  sus- 
tained when  such  finding  is  defective  in  form.  Such  a  motion 
is  properly  made  and  sustained  when  the  verdict  of  a  jury 
is  defective  in  form,  and  reaches  such  defects  as  are  appa- 
rent on  the  face  of  the  record.  Dolan  v.  State^  122  Ind. 
141 ;  Mitchell  v.  Friedley,  126  Ind.  545 ;  Dockerty  v.  Hvi- 
son,  125  Ind.  102. 

The  finding  of  facts  in  this  case,  while  not  as  succinct  as 
it  might  have  been,  yet  shows  that  the  appellee  had  faith- 
fully and  honestly  discharged  the  duties  of  his  trust,  and  ac- 
counted for  all  the  money  he  had  received  belonging  to  his 
ward,  the  appellant,  and  for  all  interest  shown  to  have  been 
collected  by  him  upon  money  loaned.  Afler  the  ward  ar- 
rived at  the  age  of  twenty-one  years  the  appellee  paid  over 
to  the  appellant  the  amount  in  the  hands  of  the  appellee  be- 
longing to  the  appellant,  and  took  appellant's  receipt  for  the 
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same.  Thereafter  the  appellee  filed  his  report,  together  with 
the  receipts  of  the  appellant,  and  his  report  was  approved. 
This  action  is  brought  to  set  that  report  aside. 

The  appellant  is  not  entitled  to  recover  and  have  the  re- 
port set  aside  unless  he  makes  it  appear  that  some  substan- 
tial reason  exists  why  it  should  be.  If  it  should  appear  from 
the  facts  that  the  guardian  had  failed  to  make  an  inventory 
to  the  court  in  form  as  contemplated  by  the  statute,  or  that 
he  had  failed  to  file  his  report,  or  reports,  at  the  particular 
time  they  were  due  to  be  filed,  or  if  in  taking  a  voucher 
there  was  an  error  in  the  statement  as  to  what  it  was  given 
for,  as  if  it  was  stated  in  the  voucher  to  be  for  work  upon  the 
farm  by  the  guardian,  when  it  was  in  fact  for  work  upon  a 
mill,  or  other  work,  for  which  the  ward  was  liable  to  pay, 
and  the  amount  is  correct,  and,  notwithstanding  all  these 
irregularities,  it  appears  that  the  guardian  has  faithfully  and 
honestly  discharged  the  duties  of  his  trust  and  accounted  to 
the  ward  for  all  the  money  and  property,  and  for  the  inter- 
est and  use  of  the  same,  and  made  final  report  of  the  same, 
which  has  been  approved,  and  the  ward  has  in  no  way  been 
substantially  injured  by  such  irregularities,  then  no  reason 
exists  why  such  final  report  should  be  set  aside.  The  ward 
has  not  been  harmed.  The  guardian  has  nothing  which  be- 
longs to  the  ward,  and  no  good  purpose  can  be  subserved  by 
setting  aside  such  final  settlement. 

Under  the  facts  found  by  the  court  in  this  case  the  appel- 
lant was  not  entitled  to  a  judgment  in  his  favor.  The  facts 
found  simply  show  that  the  guardian  failed  to  file  an  in- 
ventory and  to  file  his  reports  upon  the  day  they  were  due, 
and  he  deposited  some  of  the  money  when  received  with  his 
own  in  bank ;  but  the  finding  shows  that  he  accounted  for 
all  the  money  and  all  the  interest  collected. 

It  does  not  appear  from  the  finding  that  he  could  have 
loaned  money  at  any  time  when  he  had  it  on  hands,  and  that 
he  refused  to  do  so,  or  that  he  had  money  on  hands  un- 
loaned  for  any  length  of  time. 
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It  does  not  appear  that  the  guardian  is  indebted  to  the 
ward  in  any  sum  except  it  may  be  in  a  very  trivial  amount, 
and  the  ward  had  receipted  to  him  in  full^  and  upon  such  re- 
ceipts the  final  report  was  based  and  approved.  There  was 
no  error  in  overruling  appellant's  motion  for  judgment  in 
his  favor  on  the  special  finding  of  facts. 

The  only  question  presented  by  the  motion  for  a  new  trial 
is  as  to  the  sufficiency  of  the  evidence  to  support  the  finding 
of  facts. 

There  is  sufficient  evidence  to  support  the  finding  of  facts. 
Where  there  is  evidence  tending  to  support  a  finding  this 
court  will  not  weigh  the  evidence. 

Numerous  and  able  briefs  have  been  filed  on  behalf  of  the 
appellant,  and  we  have  considered  the  theories  presented  by 
counsel.  Many  of  the  reasons  urged  by  counsel  for  a  re- 
versal of  the  judgment  are  on  account  of  irregularities,  and 
not  on  account  of  any  substantial  injustice  done  to  the  ap- 
pellant, or  injustice  suffered  by  him  on  account  of  such  irreg- 
ularities. 

It  is  apparent  from  the  record  that  the  ward  fared  as  well, 
notwithstanding  such  irregularities,  as  he  would  have  done 
if  there  had  been  a  strict  compliance  with  the  letter  of  the 
statute. 

The  statute,  section  2403,  R.  S.  1881,  provides  that  final 
settlements  of  estates,  or  so  much  thereof  as  affects  the 
party  adversely,  may  be  set  aside.  It  is  certainly  not  in- 
tended that  final  settlements,  either  of  estates  or  guardian- 
ship, should  be  f»et  aside,  unless  the  person  seeking  to  have 
them  set  aside  has  been  injuriously  affected  by  the  acts  of 
the  executor,  administrator  or  guardian,  whose  report  has 
been  approved. 

Section  398,  R.  S.  1881,  provides  that  this  court  shall  dis- 
regard any  error  which  does  not  affect  the  substantial  rights 
of  the  adverse  party,  and  no  judgment  can  be  reversed  or 
affected  by  reason  of  errors  or  defects  not  affecting  the  sub- 
stantial rights  of  the  parties. 
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The  ward  in  this  case  was  entitled  to  have  the  guardian- 
ship faithfully  and  honestly  administered,  and  to  have  the 
guardian  account  to  him  for  all  money  received  belonging 
to  the  ward,  together  with  all  interest  collected  on  the  same 
by  keeping  the  same  loaned  as  much  of  the  time  as  it  could 
be  by  the  exercise  of  reasonable  diligence  on  the  part  of  the 
guardian.     This  has  been  done. 

The  mingling  of  the  ward's  money  with  that  of  the  guard- 
ian, if  the  guardian  has  fully  accounted  for  all  the  money  of 
the  ward  and  the  interest  thereon,  does  not  operate  injuri- 
ously to  the  ward  ;  he  is  in  just  as  good  position  as  he  would 
have  been  had  the  money  not  been  so  mingled.  If  the 
guardian  fail  to  file  a  report  the  day  it  be  due,  but  after- 
wards does  file  a  report  and  accounts  for  all  that  be,  due  a 
ward,  and  the  report  be  approved,  such  action  of  the  guard- 
ian and  court  do  not  affect  the  ward  ad^versely  or  operate  to 
his  injury  to  such  an  extent  as  to  require  the  reversal  of  a 
judgment  refusing  to  set  aside  the  final  settlement  report  on 
account  of  such  failure  or  irregularities. 

On  examination  of  this  case  we  are  satisfied  that  substan- 
tial justice  was  done  by  the  judgment  of  the  circuit  court. 

It  is  true,  the  statute  subjects  the  guardian  to  certain  pen- 
alties for  the  failure  to  comply  with  the  letter  of  the  statute 
in  administering  his  trust,  but  when  the  guardian  has  exe- 
cuted his  trust  faithfully  and  honestly,  and  has  accounted 
to  his  ward  for  all  money  received  by  him,  together  with  all 
interest  due  the  ward,  and  the  ward  after  his  arrival  at 
twenty-one  years  of  age  has  receipted  in  full  to  the  guard- 
ian, and  the  guardian  has  submitted  his  final  report  to  the 
court,  together  with  the  receipts  of  the  ward  and  it  has  been 
approved,  this  court  will  not  reverse  a  judgment  of  the  cir- 
cuit court  declining  to  set  aside  such  final  settlement  on  ac- 
count, of  mere  irregularities  in  the  execution  of  the  trust. 

Judgment  affirmed,  with  coats. 

Filed  Oct,  27,  1891. 
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Injunction. — AcHon  Upon  Bond, — Invalidity  of  Bond, —  When  Injundion 
Ptambiff  Eatopped  from  AjMeriing.-^^h&VL  a  plaintiff  files  a  complaint  and 
bond,  and  procures  an  injunction  to  issue  from  a  court  of  general  ju- 
risdiction, he  is,  when  sued  upon  the  bond,  estopped  to  say  that  the 
court  granting  the  injunction  was  without  jurisdiction  of  the  person  of 
the  defendant,  and  that  therefore  the  bond  is  invalid,  and  no  suit  can 
be  maintained  upon  it.    Jenkins  v.  ParkkUly  25  Ind.  473,  distinguished. 

Same.— i2«eovery  Upon  Bond, — Me(uwre  qf^-^AUomeifs  Feee. — In  a  suit  upon 
an  injunction  bond,  where  it  is  shown  that  the  suit  in  which  the  bond 
was  filed  asked  relief  other  than  an  injunction,  it  is  proper  to  allow  at- 
torney's fees,  and  like  expenses,  in  so  far  as  it  relates  to  services  ren- 
dered in  resisting  the  making  of  the  injunction,  or  in  procuring  its  dis* 
solution,  although  other  matters  maj  be  involved  in  the  litigation. 

From  the  Marion  Superior  Court. 

W.  H.  H.  MiUeVy  F,  WirUer  and  J.  B.  Elam,  for  appellant. 
T.  L.  SfuilivaUy  A,  Q,  Jones  and  A.  C  Harris y  for  appel- 
lees. 

Miller^  J.  —  The  appellee  Smith  brought  an  action 
against  the  appellant  in  the  Marion  Circuit  Court,  in  which 
he  asked  an  injunction.  In  connection  with  the  complaint  a 
bond  was  filed  by  the  appellees  by  which  they  obligated 
themselves  to  the  defendant  in  the  action  for  the  payment 
of  all  damages  and  costs  which  might  accrue  by  reason  of 
the  injunction  or  restraining  order  prayed  for.  Upon  a 
hearing  the  court  awarded  an  injunction  until  the  further 
order  of  the  court.  The  cause  was  appealed  to  this  court, 
the  judgment  reversed  and  cause  remanded,  with  instruc- 
tions to  the  circuit  court  to  dissolve  the  restraining  oi^der. 
Robertson  v.  Statey  ex  reL,  109  Ind.  79. 

This  action  is  upon  the  injunction  bond  to  recover  attor- 
ney's fees  and  other  expenses  incident  to  resisting  the  appli- 
cation for  the  injunction  and  procuring  its  dissolution. 

The  sole  question  in  the  case  arises  out  of  the  ruling  of 


MAY  TERM,  1891.  423 

BobertsoD  v.  Smith  4i  aL 

the  coart  in  overruling  the  demnrrer  to  the  third  and  fourth 
paragraphs  of  the  answer.  The  fourth  paragraph  of  answer 
is  as  follows : 

^^  Fourth  Paragraph :  The  defendants,  for  a  furtheranswer 
to  plaintiff's  complaint  herein,  say  that  they  admit  the  exe* 
cution  of  the  bond  or  undertaking  sued  on  in  this  cause,  and 
of  the  granting  of  the  injunction  by  said  circuit  court,  as  set 
out  in  said  complaint,  but  defendant  say  that  said  circuit 
court  had  no  jurisdiction  over  the  person  of  said  Robertson 
in  said  suit  of  Smith  v.  Robertson,  and  that  the  granting  of 
said  injunction  was  void,  and  that  by  reason  thereof  said 
bond  or  undertaking  now  sued  on  herein  became  and  was 
wholly  invalid." 

The  third  paragraph  is,  in  substance,  the  same,  except 
that  in  addition  to  the  facts  set  out  in  the  first  paragraph 
it  avers  that  the  sole  object  of  the  suit  was  not  for  the  pur- 
pose of  obtaining  an  injunction,  but  was  for  that  and  other 
relief,  and  that  the  expense  and  attorney's  fees  were,  in  part, 
incurred  on  account  of  the  other  relief  sought  in  the  action, 
and,  therefore,  not  recoverable  in  this  action. 

The  position  of  the  appellees,  who  executed  the  injunction 
bond  upon  which  the  order  was  obtained,  is  that  the  bond  is 
invalid,  and  that  no  recovery  can  be  had  upon  it  by  the 
party  against  whom  the  injunction  was  granted,  because  the 
court  had  no  jurisdiction  over  the  person  of  the  defendant. 

While  the  appellant  claims  that  having  been  brought  into 
court  and  an  injunction  obtained,  wrongfully,  against  him^ 
he  had  a  right  to  have  it  dissolved  by  the  court,  and  that  for 
his  attorney's  fees  and  other  necessary  expenses  in  so  doing 
he  has  a  cause  of  action  upon  the  bond. 

As  the  positions  assumed  by  the  counsel  for  both  parties 
are  in  harmony  upon  the  question  of  the  want  of  jurisdic- 
tion in  the  circuit  court  to  grant  the  injunction,  and  that 
the  defendant  in  that  action  might  have  disregarded  and 
treated  it  as  absolutely  void,  we  need  not  stop  to  discuss 
these  matters. 
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The  question  we  must  determioe  is  whether  the  defendant 
in  such  action  had  the  right  to  resist  the  making  of  the  order 
and  to  apply  to  the  courts  for  its  dissolution^  and  after  having 
successfully  done  so  hold  the  plaintiff  upon  his  bond  for  the 
necessary  expense  incurred  in  the  proceeding. 

If  the  contention  of  the  appellees  is  the  correct  one,  the 
position  of  a  party  against  whom  an  injunction  has  been 
granted  by  a  court  of  general  jurisdiction  is  an  embarrassing 
one.  He  must  determine  for  himself  whether  the  court  has 
jurisdiction  .to  make  the  order.  If,  in  addition  to  the  prop- 
ositions of  law  involved,  there  are  disputes  concerning  the 
place  of  his  domicile,  he  must,  at  his  peril,  determine  how 
that  question  of  law  and  fact  will  ultimately  be  decided.  If 
he  concludes  that  the  court  has  not  jurisdiction,  and  disobeys 
its  order,  he  will  be  fined  and  imprisoned  for  contempt.  If, 
on  the  other  hand,  he  concludes  to  obey  the  order,  and  leave 
it  to  the  courts  to  determine  the  question  of  its  validity,  then, 
however  much  he  may  be  injured  by  it,  he  has  no  remedy. 

We  have  arrived  at  the  conclusion  that  neither  reason  nor 
the  weight  of  authority  will  compel  a  party  litigant  to  occupy 
this  anomalous  position. 

An  injunction  can  not  be  granted  without  a  bond.  The 
agreement  in  the  bond  to  pay  damages  resulting  from  it  is 
clear  and  explicit.  Damages  must,  from  the  nature  of  the 
case,  result  if  the  defendant  is  restrained  from  doing  that 
which  he  has  a  right  to  do.  He  must  resist  the  order,  and 
must,  by  himself  or  counsel,  defend  himself  against  proceed- 
ings for  contempt.  He  can  not  go  his  way  as  though  no 
such  order  had  been  granted,  however  invalid  and  unauthor- 
ized it  may  be.  It  can  not  fairly  be  said  that  he  has  an  elec- 
tion to  disregard  the  order,  for  he  is  put  in  a  position  where 
he  must  vindicate  his  rights,  one  way  or  another,  before  a 
court. 

This  being  true,  it  would  seem  remarkable  that  he  should 
be  required  to  do  this  at  his  own  expense,  when  there  is  a 
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bond  given  for  the  very  purpose  of  protecting  him  from  the 
wrongful  action  of  the  court. 

This  view  of  the  law  is  taken  in  Walton  v.  Beveling,  61 
III.  201,  where  it  is  said :  ^'  Counsel  for  appellees  assumes 
that,  if  the  writ  was  void — if  the  court  had  no  jurisdiction — 
then  there  was  no  necessity  to  defend^  or  for  a  motion  to 
dissolve  the  injunction.  The  bill -was,  in  fact,  pending,  and 
the  injunction  had  been  issued.  A  party  has  an  equal  right 
to  come  into  court  to  defend  a  void,  as  a  valid,  writ.  *  *  * 
In  this  case  the  parties  were  liable  to  fine  and  imprison- 
ment— they  were  under  restraint  until  the  court  made  an 
order  to  the  contrary — and  it  was  eminently  proper  that  they 
should  appear  in  court  and  make  their  defence.'' 

In  that  case  the  cause  was  reversed,  and  the  court  below 
directed  to  hear  the  evidence  upon  the  suggestion  of  dam- 
ages. 

In  Adams  v.  Olive,  57  Ala.  249,  this  question  is  referred 
to  as  follows : 

'^It  must  not  be  inferred,  however,  that  we  mean  to  intimate 
that  even  if  Judge  Keils,  who  made  the^a^  that  an  injunc- 
tion issue  upon  the  execution  of  a  proper  bond,  had  no  au- 
thority to  make  such  an  order,  and  the  writ  of  injunction 
might  therefore  have  been  disregarded ;  yet  defendants 
who  caused  the  writ  to  be  wrongfully  issued,  and  obtained  the 
benefit  of  a  delay  thereby  in  favor  of  their  principal,  would 
be  allowed  to  take  advantage  of  their  own  wrong,  and  be 
released  from  the  obligation  of  their  bond.  They  could  not 
be  discharged  from  liability  in  such  a  case  on  that  account.'' 

In  Hanna  v.  McKenzie,  5  B.  Mon.  314,  it  is  said :  "  The 
question  then  arises  whether  the  bond,  executed  prepara- 
tory to,  and,  as  alleged,  as  a  condition  precedent  to  obtaining 
the  injunction  from  the  Hickman  Circuit  Court,  is  void 
from  the  fact  that  that  court  was  not  authorized  to  enjoin  a 
judgment  in  the  general  court.  Although  it  is  conceded 
that  the  circuit  court  was  not  authorized  to  enjoin  the  judg- 
ment of  the  general  court,  yet  it  possessed  general  chancery 
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who  had  accepted  beuefits  under  a  statute  of  Virginia  passed 
under  and  in  aid  of  the  ordinance  of  secession,  could  not  re* 
pudiate  his  act,  although  both  the  ordinance  and  the  statute 
were  unconstitutional  and  void.'' 

The  appellees  cite  and  rely  upon  the  case  of  Jenkins  v. 
Parkhill,  25  Ind.  473. 

That  was  an  action  brought  upon  two  injunction  bonds 
executed  in  causes  in  which  a  common  pleas  judge  issued  re- 
straining orders  during  the  vacation  of  the  circuit  court.  In 
passing  upon  the  sufficiency  of  the  evidence,  this  court  says: 
^'  We  think  it  was  for  the  plaintiff  to  show  that  the  restrain- 
ing orders  made  by  the  common  pleas  judge,  in  vacation  of 
the  circuit  court,  related  to  some  matter  pending  in  the  lat-* 
ter  court.  2  G.  &  H.,  section  21,  p.  25.  The  defendants 
were  not  estopped  from  showing  a  want  of  jurisdiction  in 
the  judge  granting  the  orders  over  the  subject-matter  of  the 
suits.  If  the  orders  were  void,  they  were  no  restraint  on  the 
plaintiff,  and  the  undertakings  were  of  no  vididity  against 
the  makers." 

We  have  set  out  in  the  above  extract  all  that  part  of  the 
opinion  relating  to  this  subject.  No  authority  is  cited,  and 
the  question  seems  to  have  received  little  consideration,  the 
attention  of  the  court  being  chiefly  attracted  to  other  ques- 
tions, which  are  fully  considered.  The  case  does  not  seem 
to  be  in  accordance  with  the  weight  of  authority  ;  but  inas- 
much as  we  do  not  regard  it  as  strictly  in  point  in  this  case, 
we  refrain  from  an  extended  discussion  of  its  soundness.  In 
that  case  the  defect  in  the  jurisdiction  of  the  court  was  want 
of  jurisdiction  of  the  subject-matter  ;  while  the  answers  in 
this  cause  rely  upon  a  want  of  jurisdiction  over  the  person 
of  the  defendant. 

This  distinction  is  referred  to  by  HowK,  J.,  in  Harbaugh 
V.  Albertson,  102  Ind.  69,  where  it  was  held  that  it  was  no 
defence  to  an  action  against  a  surety  upon  a  replevin  bond 
given  in  proceedings  before  a  justice  of  the  peace,  that  the 
justice  was  related  to  all  the  parties  to  the  action.     In  the 
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opiuioQ  it  is  said  :  '^  It  may  be  conceded  that  such  justice 
of  the  peace,  by  reason  of  his  alleged  relationship  to  the 
parties  to  such  action  of  replevin,  had  not  and  coald  not 
acquire  jurisdiction  of  the  persons  of  such  parties.  But  it 
by  no  means  follows  from  this  concession  that  such  justice 
did  not  have  full  and  complete  jurisdiction  of  the  subject- 
matter  of  such  action  of  replevin,  and  might  not,  therefore, 
take  and  approve  such  replevin  bond  therein.'^ 

In  the  same  opinion  it  is  said,  quoting  from  Carver  v. 
Carver^  77  Ind.  498:  "The  principal  obligor  tendered  the 
bond  in  suit  to  the  justice  as  being  such  as  the  law  required, 
and  thus  secured  the  writ  which  put  him  in  possession  of  the 
personal  property  of  another.  The  plainest  principles  of 
justice  require  that  neither  he  nor  his  sureties  should  be 
permitted  to  defend  against  the  bond  upon  the  ground  that  a 
sufficient  penalty  was  not  provided.  *  *  *  There  can  be  no 
doubt  that  the  case  is  one  to  which  the  doctrine  of  estoppel 
fully  and  justly  applies."  See,  also,  Cunningham  v.  JacobSy 
120  Ind.  306. 

Whatever  may  be  thought  of  the  soundness  of  those  cases 
that  hold  that  the  obligors  of  a  bond  filed  in  proceedings 
where  the  court  has  no  jurisdiction  of  the  subject-matter  of 
the  action,  are  not  estopped  to  deny  the  jurisdiction  of  the 
court  when  sued  on  the  bond,  there  is  no  question  but  that 
they  are  estopped  where  the  want  of  jurisdiction  is  of  the 
person  of  the  defendant.  The  authorities  all  agree  upon 
that  proposition. 

We  are  of  the  opinion  that  both  the  third  and  fourth  par- 
agraphs of  answer  are  insufficient  to  withstand  a  demurrer. 

The  appellees,  by  a  cross-assignment  of  error,  question  the 
sufficiency  of  the  complaint;  the  claim  being  made  under 
this  assignment  that  the  complaint  shows  that  the  suit  in 
which  the  bond  was  filed  asked  relief  other  than  an  injunc- 
tion, and  that,  in  such  case,  attorney's  fees,  and  like  expenses, 
are  not  recoverable. 

We  are  of  the  opinion  that  the  correct  rule  is  to  allow  at- 
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toroey's  fees,  and  like  expenses,  in  so  far  as  it  relates  to  ser* 
vices  rendered  in  resisting  the  making  of  the  injunction,  or 
in  procuring  its  dissolution,  although  other  matters  may  be 
involved  in  the  litigation. 

We  are  satisfied  that  the  complaint  states  a  cause  of  action 
for  some  amount,  and  the  case  not  being  before  us  in  such 
condition  as  to  make  it  proper  to  lay  down  the  rule  to  be 
followed  in  fixing  the  damages  to  be  recovered,  we  do  not 
care  to  protract  the  discussion  on  this  point. 

The  cause  is  therefore  reversed,  and  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

FUed  Oct.  28,  1891. 


No.  14,751. 

'  Mabin  v.  Websteb. 

Pleading. — Complaint — Motion  to  B^ecL — Where  a  complaint  is  sufficient 
to  withstand  a  demurrer  it  is  not  error  to  overrule  a  motion  to  reject 
parts  of  the  complaint.  « 

Same. — Motion  to  Strike  OtU,—  When  Properly  Overruled. — A  motion  to  strike 
out  a  paragraph  of  pleading  admits  the  truth  of  all  the  facts  well 
pleaded  for  the  purpose  of  the  motion,  and  it  should  not  be  sustained 
if  the  facts  stated  in  the  paragraph  are  relevant  or  pertinent  to  the 
question  to  which  they  are  addressed,  though  not  sufficient  to  withstand 
a  demurrer. 

Marriage  Contract. — Action  for  Breeuih, — Anawer. — Beaeission  of  ContrcLd, 
— Miut  be  SpedaUy  Pleaded. — In  an  action  to  recover  damages  for  an  al- 
leged brei^ch  of  a  marriage  contract,  the  rescission  of  the  contract  is  a 
proper  defence  to  be  pleaded  to  the  action.  It  is  error  for  the  court  to 
strike  out  a  paragraph  of  answer  alleging  such  a  defence.  The  defence 
has  to  be  specially  pleaded,  and  is  not  admissible  under  the  general 
denial. 

Same. — Incurable  Diaeaae  of  Defendant, — Mitigaiion  of  Damages. — In  such  an 
action  it  is  competent  for  the  defendant  to  prove  in  mitigation  of  dam- 
ages that  at  the  time  of  the  breach  he  was  afflicted  with  an  incurable 
disease,  and  that  marriage  would'  have  an  injurious  effect  upon  him, 
and  probably  shorten  his  life. 

From  the  Dearborn  Circuit  Court. 
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W,  S,  Holman,  W.  S.  Holmany  Jr.,  J.  K.  Thompson  and 
A.  C.  Downey y  for  appellant. 

Hi  D.  MoMullmy  W.  B.  Johnston,  H.  MoMullen,  G.  M. 
jRobei'ts  and  C.  W.  Stapp,  for  appellee. 

Oli>3,  J. — This  is  an  action  to  recover  damages  for  an  al- 
leged breach  of  a  marriage  contract. 

The  first  error  assigned  is  that  the  court  erred  in  overrul- 
ing the  appellant's  motion  to  reject  parts  of  the  complaint, 
and  the  second  error  assigned  is  the  overruling  of  the  ap- 
pellant's demurrer  to  the  complaint. 

We  do  not  deem  it  necessary  to  set  out  the  complaint  or 
any  portion  of  it,  for  it  is  clearly  6u£Scient  to  withstand  a 
demurrer,  and  the  motion  to  reject  parts  was  intended  to 
take  the  place  of  and  is  to  the  same  effect  as  a  motion  to 
strike  out  parts  of  the  complaint,  and  there  was  no  error  in 
overruling  the  motion. 

The  next  alleged  error  is  in  sustaining  a  motion  to  reject 
the  third  paragraph  of  appellant's  answer. 

This  ruling  of  the  court  struck  out.  the  third  paragraph 
of  appellant's  answer.  Under  our  practice  it  is  more  com- 
monly called  a  motion  to  strike  out  than  to  reject. 

The  third  paragraph  of  answer  was  an  attempt  to  plead  a 
rescission  of  the  marriage  contract.  The  question  as  to 
whether  or  not  it  is  properly  pleaded  so  as  to  withstand  a 
demurrer  is  not  before  us. 

A  motion  to  strike  out  admits  the  truth  of  all  the  facts 
well  pleaded  for  the  purpose  of  the  motion,  and  the  motion 
should  not  be  sustained  if  the  facts  stated  in  the  paragraph 
are  relevant  or  pertinent  to  the  question  to  which  they  are 
addressed,  though  not  8u£Bcient  to  withstand  a  demurrer. 
This  is  the  doctrine  as  held  by  this  court  in  the  case  of 
Chicago,  etc.,  R.  W,  Co.  v.  Summers,  113  Ind.  10,  and  is 
well  supported  by  authority.  Such  a  motion  will  not  per- 
form the  office  of  a  demurrer.  Burk  v.  Taylor,  103  Ind. 
399.     The  rescission  of  the  contract  was  a  proper  defence  to 
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be  pleaded  to  the  action,  and  such  defence  was  not  admis- 
sible under  any  other  paragraph  of  answer. 

It  is  contended  by  counsel  for  appellee  that  such  defence 
was  admissible  under  the  general  denial,  which  was  pleaded. 

A  plea  alleging  a  rescission  of  contract  is  an  affirmative 
plea.  It  admits  the  making  of  the  contract,  and  alleges  a 
rescission  of  it.  The  court  erred  in  striking  out  the  third 
paragraph  of  answer. 

The  sustaining  of  a  demurrer  to  the  fourth  paragraph  of 
appellant's  answer  is  assigned  as  error. 

This  paragraph  attempts  to  plead  that  the  appellant  was 
afflicted  with  epilepsy,  rendering  it  unsafe  and  improper  for 
him  to  consummate  the  marriage  contract  with  appellee. 
The  paragraph  is  so  indefinite  and  defective  in  its  allega- 
tions of  fact  as  to  be  clearly  bad,  even  if  the  defence  at- 
tempted to  be  pleaded  would  be  good  if  properly  pleaded. 
There  was  no  error  in  sustaining  the  demurrer  to  this  para- 
graph. 

It  was  claimed  on  behalf  of  the  appellant  that  he  was 
afflicted  with  epilepsy,  which  was  incurable,  and  that  the 
assumption  of  marital  relations  would  aggravate  the  disease 
and  produce  both  physical  and  mental  weakness  and  hasten 
his  death. 

On  the  trial  of  the  cause  the  appellant  offered  to  read,  in 
his  own  behalf,  the  deposition  of  one  T.  C.  Smith,  a  compe- 
tent physician.  The  witness  testified  to  the  appellant  hav- 
ing epilepsy,  and  having  treated  him  for  the  same  during 
1883  and  1884. 

The  appellee  objected  to  the  reading  of  questions  8  and  9 
and  the  answers  thereto,  which  objection  was  sustained  and 
proper  exceptions  reserved,  and  it  is  contended  that  such 
ruling  is  error.  Questions  8  and  9,  and  the  answers  thereto, 
are  as  follows : 

*'  Q.  8.  I  ask  you,  as  a  medical  expert,  the  following 
question :  What  would  be  the  probability  of  ultimate  re- 
covery of  a  man  fifty  years  of  age  who  has  been  afflicted 


MAY  TERM,  1891.  433 


Mabin  v.  Webster. 


with  epilepsy  for  a  period  of  five  years  or  more,  the  epi- 
leptic fits  being  of  a  violent  character,  and  occurring  at  irreg- 
ular intervals  of  from  three  to  fifteen  times  a  year  ?  A,  There 
would  be  little,  if  any,  probability  of  recovery.  It  is  pos- 
sible, but  not  at  all  probable. 

*'  Q.  9.  What  effect  would  marriage  probably  have  upon 
a  man  fifty  years  of  age  who  has  never  been  married,  who  is 
and  has  been  subject  to  epileptic  fits  during  a  period  of  ten 
years,  the  attacks  becoming  more  frequent  from  their  incip- 
iency, — I  mean  upon  the  mental  and  physical  health  of  the 
man  ?  A.  The  probable  effect  would  be  an  increased  fre- 
quency of  the  attacks  of  epilepsy,  with  tendency  to  increase 
physical  and  mental  weakness  and  hastening  of  death/' 

There  is  no  contention  but  that  the  hypothetical  case  is 
applicable  to  the  facts.  The  question  presented  is  as  to 
whether  or  not  it  is  competent  in  such  a  case  for  the  defend- 
ant to  prove  in  mitigation  of  damages  that  at  the  time  of 
the  breach  he  is  afflicted  with  an  incurable  disease,  and  that 
marriage  would  have  an  injurious  effect  upon  him,  and  prob- 
ably shorten  his  life. 

In  an  action  for  breach  of  a  marriage  contract  the  plain- 
tiff has  the  right  to  recover  such  damages  as  will  compensate 
her  for  the  non-fulfilment  of  the  contract ;  she  has  the  right 
to  recover  what  would  put  her  in  as  good  a  condition  pe- 
cuniarily as  she  would  have  been  in  if  the  contract  to  marry 
had  been  fulfilled ;  she  recovers  for  the  disappointment  of 
her  reasonable  expectations  and  worldly  advantage  of  a  mar- 
riage, which  would  give  her  a  permanent  home,  an  ad- 
vantageous establishment.  2  Sedgwick  Damages  (8th  ed.), 
section  638 ;  LamrmGe  v.  Cooke,  96  Am.  Dec.  443. 

Certainly,  the  anticipations  and  expectations  of  a  happy 
future  and  a  pleasant  home  in  case  of  anticipated  marriage 
would  be  greater,  and  the  future  would  promise  more,  to  one 
marrying  a  husband  in  full  health  and  vigor,  with  a  promise 
of  long  life  and  good  health,  and  free  from  loathsome  or 
Vol.  129.— 28. 
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hereditary  diseases,  liable  to  be  transmitted  to  the  childreu 
aud  fruits  of  the  marriage,  and  the  advantages  to  be  gained 
by  such  a  union  would  be  prized  higher  than  a  union  with 
one  afflicted  with  an  incurable  and  dreaded  disease,  having 
nothing  to  look  forward  to  during  the  existence  of  the 
marital  relations  except  to  watch  over  and  care  for  an  un- 
fortunate companion  so  sorely  afflicted.  The  love  for  one 
who  is  afflicted  may  be  mingled  with  pity  and  equally  as 
strong  and  even  bind  them  together  more  closely  on  account 
of  such  infirmities.  In  such  case  the  uppermost  wish  would 
undoubtedly  be  for  the  restoration  of  her  companion  to 
health,  and  why  so,  if  not  for  the  betterment  of  both  her  hus- 
band's and  her  own  condition  ?  As  health  is  preferable  to 
sickness,  so  a  marriage  to  one  in  good  health  must  be  pref- 
erable to  a  marriage  with  an  invalid,  afflicted  with  a  di*eaded 
disease,  with  no  hope  of  recovery,  and  nothing  to  look  for- 
ward to  except  continual  suffering  by  the  one  and  constant 
care  on  the  part  of  the  other. 

In  actions  of  this  character  even  the  financial  condition 
of  the  defendant  may  be  considered  in  estimating  dam^es 
to  be  assessed  and  determining  the  advantage  to  have  been 
gained  by  a  consummation  of  the  marriage. 

It  certainly  is  proper  to  show  in  mitigation  of  the  dam- 
ages that  the  defendant  is  afflicted  with  a  dreaded  incurable 
disease,  which  will  not  only  cause  the  plaintiff  constant  care 
and  anxiety,  but  shorten  the  term  for  which  the  marital  re- 
lations may  reasonably  be  expected  to  extend. 

We  are  not  without  authority  in  support  of  the  theory  we 
have  announced. 

In  2  Sedgwick  Damages  (8th  ed.),  section  641,  it  is  stated 
that  "  It  may  be  shown  in  mitigation,  that  the  defendant 
was  affected  with  an  incurable  disease  at  the  time  of  his. 
breach  of  the  promise,"  though  it  is  further  stated  that  this 
should  depend  upon  prior  knowledge  of  the  fact  by  the 
plaintiff. 

In  this  case  it  is  not  contended   but  that  plaintiff  had 
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knowledge  of  the  defendant's  affliction.  In  the  case  of 
Sprague  v.  Craig,  51 IH.  288,  the  same  doctrine  is  laid  down. 
The  court  in  that  case  says  :  ''All  must  know  that  a  marriage 
with  a  healthy  person,  free  from  all  disease,  would,  when  all 
things  else  were  equal,  be  more  desirable  than  with  a  per- 
son with  an  incurable  and  offensive  disease/'  Allen  v. 
Baker,  86  N.  C.  91. 

It  follows  from  the  conclusion  we  have  reached  that  the 
court  erred  in  surtaining  an  objection  to  this  evidence. 

Tllere  are  numerous  other  errors  alleged  arising  upon  the 
trial  of  the  cause,  but  as  the  judgment  must  be  reversed  on 
account  of  the  errors  in  the  rulings  of  the  court  in  striking 
out  the  third  paragraph  of  answer  and  excluding  questions 
eight  and  nine,  and  the  answers  thereto  in  the  deposition,  we 
do  not  pass  upon  the  other  questions  presented,  as  they  will 
probably  not  arise  on  a  re-trial  of  the  cause. 

Judgment  reversed,  with  instructions  to  the  circuit  court 
to  proceed  in  accordance  with  this  opinion. 

Filed  Oct  29, 1891.  , 
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Vendor  and  Pukchaseb. — Bona  Fide  Puixhaaer, — Notice. — Notice,  either 
actual  or  constructive,  before  the  payment  of  the  purchase-money,  pre- 
vents the  acquisition  of  the  character  of  a  bona  fide  purchaser. 

Samb. — Qmatruetive  Notice. — One  who  has  notice  of  such  facts  as  would 
put  a  reasonably  prudent  man  upon  inquiry  is  charged  with  the  knowl- 
edge that  an  inquiry,  reasonably  prosecuted,  would  impart. 

Same.— F«nrfof'«  Lien. — Bona  Fide  Purchaser. — An  administrator's  deed 
contained  nothing  showing  that  the  purchase-money  was  not  fully  paid. 
The  proceedings  prior  to  the  order  of  sale  showed  merely  that  for  part 
of  the  purchase-money  notes  were  executed.  The  order  of  sale  required 
the  administrator  to  take  freehold  sureties,  and  his  report  of  the  sale 
indicated  that  he  did  take  such  sureties,  though  he  did  not  in  fact  do 
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80.  The  defendants  purchased  the  land  from  the  grantees  of  the  ad- 
ministrator after  the  purchase-money  notes  became  due.  The  adminis- 
trator brought  an  action  to  enforce  a  vendor's  lien  on  the  land  in  their 
hands. 
Heldf  that  the  deiendabts  were  not  chargeable  with  notice  of  such  a  lien, 
and  that  it  could  not  be  enforced. 

From  the  Daviess  Circuit  Court. 

J.  G.  Billheimer,  J,  Downey y  A,  J.  Pagdett  and  A.  Paget, 
for  appellant. 

W.  R.  GardineVf  8.  H,  Taylor  and  C.  G.  Gardiner,  for 
appellees. 

Elliott,  J. — Heffron  and  Hawes  executed  to  the  appel- 
lant two  promissory  notes  in  part  payment  of  the  purchase- 
money  for  land  sold  to  them,  under  an  order  of  court,  by 
the  appellant  as  administrator  of  the  estate  of  Ormes  Thomas, 
deceased.  The  appellees  are  purchasers  of  the  land  from 
Hawes  and  Heffron,  and  the  question  in  the  case  is  whether 
a  vendor's  lien  can  be  enforced  against  the  land  in  their 
hands. 

If  the  appellees  are  bona  fide  purchasers  in  all  that  the 
term  implies,  the  lien  can  not  be  enforced,  for  it  is  a  funda- 
mental principle  of  equity  jurisprudence  that  a  vendor's  lien 
can  not  be  enforced  against  land  in  the  hands  of  a  bona  fide 
purchaser.  Whether  the  appellees  occupy  the  strong  and  fa- 
vored position  of  bona  fide  purchasers  depends  upon  whether 
they  did  or  did  not  have  actual  or  constructive  notice  before 
payment  of  the  purchase-money.  It  is  well  settled  that  no- 
tice before  payment  of  the  purchase-money  prevents  the 
acquisition  of  the  character  of  a  bona  fide  purchaser. 
Lema  v.  Phillips,  17  Ind.  108  ;  Dugan  v.  Vatiier,  3  Blackf. 
245 ;  Rhodes  v.  Green,  36  Ind.  7 ;  Anderson  v.  Huh- 
ble,  93  Ind.  570,  and  authorities  cited ;  Blanchard  v.  Tyler, 
12  Mich.  389 ;  Keys  v.  Test,  33  111.  316.  It  is  also  equally 
well  settled  that  the  notice  may  be  actual  or  constructive. 
There  is,  in  general,  constructive  notice  where  the  facts  are 
such  as  would  put  a  reasonably  prudent  man  upon  inquiry, 
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for  the  rule  is  that  one  who  has  notice  of  such  facts  is  charged 
with  the  knowledge  that  an  inquiiy,  reasonably  prosecuted, 
would  impart.  Kuhria  v.  Gatei,  92  Ind.  66  ;  Smith  v.  Stoei- 
gerexy  ante,  p.  363. 

The  evidence  satisfactorily  shows  that  the  appellees  did 
not  have  actual  notice,  or  knowledge,  of  the  lien  asserted  by 
the  appellant,  so  that  the  sole  question  is  whether  they  had 
constructive  notice.  If  they  had  information  of  such  facts 
as  authorize  the  presumption  to  be  made  as  one  of  law  that 
the  lien  existed,  then  it  must  be  adjudged  that  they  did 
have  constructive  notice.     2  Pomeroy  E3q.  Juris.,  p.  41. 

The  counsel  for  appellant  assume  that  the  appellees  are 
chargeable  with  notice,  because  the  proceedings  were  of  rec- 
ord. They  affirm  that  the  orders  of  the  court  informed  all 
persons  of  the  terms  and  conditions  of  the  sale,  and  refer  to 
the  cases  of  State,  ex  reL,  v.  Davis,  96  Ind.  539 ;  Brush  v. 
Ware,  15  Pet.  93;  Coy  v.  Coy,  15  Minn.  119;  Wiseman  v. 
Hutchinson,  20  Ind.  40;  Hazlett  v.  Sinclair,  76  Ind.  488  (40 
Am.  Rtp.  254);  Sample  v.  Cochran,  84  Ind.  594.  These 
cases  do  lay  down, and  rightly, the  rule  that  a  grantee  is  bound 
to  examine  the  deeds  under  which  he  asserts  title,  and  if  that 
rule  decides  this  case  the  appellant  must  succeed.  But  the 
controlling  premise  is  tacitly  taken  for  granted  by  counsel, 
whereas  it  is  incumbent  upon  them  to  prove  it,  for  without 
proof  of  that  premise  their  entire  argument  falls.  The  un- 
proved premise  is,  in  substance,  this:  The  purchaser  from 
an  administrator  must  know  from  his  deed,  or  from  the  rec- 
ord, that  the  purchase-money  remains  unpaid.  That  premise 
can  not  be  supplied  in  this  case  from  the  naked  recitals  of  the 
deed.  There  is  nothing  in  the  deed  itself  showing,  or  tend- 
ing to  show,  that  the  purchase  money  was  not  fully  paid. 

The  administrator's  deed,  however,  refers  to  the  order  of 
the  court  directing  the  sale,  and  we  think  that  the  purchasers 
were  bound  to  take  notice  of  the  order.  The  general  rule 
unquestionably  is  that  a  reference  to  other  instruments  makes 
it  the  duty  of  the  party  buying  to  take  notice  of  such  instru- 
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ments.  Kerr  v.  Kitehen,  17  Pa.  St.  433 ;  Rutler  v.  Barr, 
4  ObiOy  466.  But  an  examination  of  the  proceedings  which 
culminated  in  the  order  of  sale,  and  in  the  confirmation  of 
the  administrator's  deed,  would  have  shown  no  more  at  most 
than  that  for  part  of  the  purchase-  money  promissory  notes  were 
executed ;  it  would  not,  at  all  events,  have  shown  that  the 
notes  were  not  paid  at  maturity.  Had  the  purchase  of  the 
appellees  been  made  before  the  notes  became  due  there  might, 
perhaps,  be  force  in  the  argument  that  the  records  of  the 
court  supplied  notice,  et  the  time  of  the  purchase,  that  the 
notes  were  unpaid ;  but  the  purchase  was  made  after  the 
notes  became  due.  Viewed  from  the  law  side,  the  rule  is 
that  the  presumption  is  that  the  notes  were  paid  when  due, 
and  upon  this  presumption  the  purchasers  had  a  right  to 
act.  Viewed  from  the  equity  side,  two  maxims  are  influen- 
tial :  One  is,  ^'  Equity  imputes  an  intention  to  fulfil  an 
obligation ; "  the  other  is,  *'  Equity  regards  that  as  done 
which  ought  to  have  been  done."  It  seems  clear,  therefore, 
that,  as  there  is  nothing  in  the  recitals  of  the  deed,  or  record, 
showing  an  intention  to  hold  an  equitable  lien, 'and  that, 
as  the  purchase  was  made  afler  the  notes  became  due,  the 
purchasers  are  not  chargeable  with  notice  *of  the  existence 
of  such  a  lien. 

If,  however,  we  are  in  ertor  in  the  conclusion  just  stated, 
there  is  another  reason  why  the  appellant  can  not  prevail. 
That  reason  is  this  :  The  order  of  sale  required  the  admin- 
istrator to  take  freehold  sureties,  and  his  report  of  the  sale 
indicated  that  he  did  take  such  sureties.  If  he  did  what  the 
order  required,  and  his  report  indicated,  no  equitable  lien 
could  arise,  since  a  vendor's  lien  can  not  exist  where  other 
security  is  taken.  Mattiz  v.  Weand,  19  Ind.  151  ;  Harris 
V.  HarlaUy  14  Ind.  439;  Brown  v.  Gilman,  4  Wheat.  291. 
The  purchasers  had  a  right  to  rely  upon  the  report  of  the 
administrator;  not  only  this,  for  they  had  also  a  right  to 
presume   that  he  obeyed  the  order  of  the  court. 

This  case  is  not  ruled  by  the  decision  in  Singer  v.  Schei- 
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ble,  109  Ind.  575.  In  that  case  the  question  was  whether 
property  purchased  with  trust  funds  had  the  trust  so  impres- 
sed and  so  disclosed  by  the  record  as  to  preclude  a  purchaser 
from  successfully  averriug  that  he  acquired  title  free  from 
the  burden  of  the  trust ;  while  here  the  question  is  whether 
the  purchasers  had  notice  of  a  vendor's  lien.  The  cases  are 
essentially  different,  for  in  this  case  there  can  be  no  doubt 
that  the  title  passed  to  the  purchasers  unburdened  by  any 
trust,  and  that,  in  no  event,  could  the  appellant  claim  more 
than  that  the  purchasers  from  the  immediate  grantees  of  the 
administitttor  took  the  land  subject  to  the  equitable  vendor's 
lien. 

Judgment  affirmed. 

Filed  Oct  27, 1891. 
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'Oalvik,  Administrator,  et  al.  t;.  The  Meridian  Na- 

TioNAL  Bane  op  Indianapolis. 

Pbomisbobt  Note. — Action  on.^Bona  Fide  Holder,— -Fraud, — Burden  of 
Proof, — In  order  to  cast  the  burden  upon  the  holder  of  a  note,  payable 
in  bank,  to  prove  that  it  became  the  owner  of  the  same  in  good  faith 
before  matarity,  and  for  a  valaable  consideration,  the  evidence  must 
show  that  the  note  was  procured  by  fraud ;  it  is  not  sufficient  to  show 
that  it  was  procured  without  consideration. 

Abguioemt  op  Gounsbl. — MiKonduct, — Statements  made  by  counsel  out- 
side the  evidence,  and  admitted  to  be  so  at  the  time,  but  which  are 
brought  out  by  a  statement  of  opposing  counsel  equally  objectionable, 
will  not  cause  the  judgment  to  be  reversed. 

From  the  Hancock  Circuit  Court. 

B.  E.  Vrmston  and  J.  A.  New,  for  appellants. 
A.  Q.  Jones,  for  appellee. 

Miller,  J. — The  appellee  brought  this  action  against 
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George  W.  Galvin,  as  administrator  of  the  estate  of  Albert 
Galvin,  deceased^  George  W.  Galvin,  and  the  members  of 
the  firms  of  Landers,  Barnes  &  Co.,  and  Barnes,  McMurtry 
&  Co.,  on  a  promissory  note  for  $1,500,  purporting  to  have 
been  executed  by  Albert  Galvin,  and  made  payable  to  George 
W.  Galvin,  one  year  after  date,  at  the  First  National  Bank 
of  Indianapolis,  Indiana,  which  note  was  endorsed  by  the 
payee  and  by  Landers,  Barnes  &  Co.  and  Barnes,  McMurtry 
&Co. 

George  W.  Galvin,  who  was  the  payee  of  the  note,  by  his 
answers  and  by  a  cross-complaint,  claimed,  among  other 
things,  to  be  the  owner  of  the  note,  and  denied  having  as- 
signed or  transferred  it,  except  by  way  of  deposit  in  the  safe 
of  Landers  &  Weaver,  pending  some  business  negotiations 
between  them,  and  charged  that  the  note  was  wrongfully 
taken  from  their  safe  and  negotiated. 

The  other  defendants  answered  by  a  general  denial  of  the 
complaint. 

A  trial  of  the  cause  resulted  in  a  verdict  and  judgment 
against  all  the  defendants,  from  which  George  W.  Galvin, 
individually,  and  as  administrator,  appeals.  The  other  de- 
fendants have  been  notified,  and  refuse  to  join  in  the  appeal. 

The  errors  assigned  in  this  court  relate  to  the  action  of 
the  court  in  ovevruling  a  motion  for  a  new  trial. 

A  large  number  of  causes  for  a  new  trial  were  assigned  in 
the  motion,  but  only  three  of  them  are  discussed  in  the  briefs 
of  counsel,  viz. : 

That  the  finding  of  the  jury  is  not  sustained  by  sufficient 
evidence. 

Error  of  the  court  in  refusing  to  permit  the  defendant 
George  W.  Galvin  to  show  by  the  witness  Weaver,  on  his 
cross-examination,  that  Galvin  never  received  a  cent,  or  any- 
thing in  value,  on  account  of  the  transfer  of  the  note  in  suit. 

Misconduct  of  the  counsel  for  the  plaintiff  in  making 
statements  to  the  jury  outside  the  evidence,  and  tending  to 
prejudice  them  against  the  defendant  George  W.  Galvin. 
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It  is  insisted  that  under  the  evidence,  as  developed  on  the 
trial,  it  was  incumbent  on  the  plaintiff  to  show  that  it  be- 
came the  owner  of  the  note  before  maturity,  without  notice, 
and  for  a  valuable  consideration.  In  support  of  this  prop- 
osition Giberson  v.  Jolleyy  120  Ind.  301,  and  First  NaVl 
Bank,  ete.y  v.  Ruhlf  122  Ind.  279,  are  cited  and  relied  upon. 

We  are  content  with  the  propositions  of  law  enunciated 
in  these  cases,  but  the  appellants  do  not  bring  themselves 
within  their  purview. 

The  evidence  introduced  by  the  appellants.tended  to  show 
that  George  W.  Galvin  had  not  received  a  consideration  for 
the  transfer  of  the  note  to  the  brokerage  firm  of  Landers 
&  Weaver,  but  there  was  no  evidence  whatever  showing,  or 
tending  to  show,  that  the  note  was  obtained  from  the  maker 
by  fraud,  or  that  it  was  obtained  fraudulently  by  any  of  its 
subsequent  holders. 

In  order  to  cast  the  burden  upon  the  holder  of  a  note  pay- 
able in  bank,  to  prove  that  it  became  the  owner  of  the  same 
in  good  faith,  before  maturity  and  for  a  valuable  consider^ 
ation,  the  evidence  must  show  that  the  note  was  procured  by 
fraud;  it  is  not  suiBcient  to  show  that  it  was  procured  with- 
out consideration.  Hinkley  v.  Fourth  Nat'l  Bank,  etc.,  77 
Ind.  475 ;  First  Na:Pl  Bank,  etc.,  v.  Ruhl,  supra. 

The  court,  in  one  of  its  charges,  told  the  jury  that  if  the 
defendant,  George  W.  Galvin,  had  proven  by  fair  prepon- 
derance of  the  evidence,  that  the  note  in  suit  was  endorsed 
by  him  to  the  firm  of  Landers  &  Weaver  without  any  con- 
sideration, and  was  left  by  him  with  them  as  collateral  se- 
curity only  in  certain  transactions  had  by  him  with  such 
firm,  the  burden  was  on  the  plaintiff  to  show  that  the  note 
came  to  her  before  maturity,  and  that  she  took  the  same  in 
good  faith  and  for  a  valuable  consideration,  and  that  without 
such  proof  she  could  not  recover. 

This  was  more  favorable  to  the  appellants  than  they  were 
entitled  to  receive. 

The  court  did  not  err  in  refusing  to  permit  the  appellant 
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to  ask  the  witness  Weaver,  on  cross-examination,  if  George 
W.  Galvin  ever  received  a  cent  on  account  of  the  purchase 
of  the  corn  and  wheat  about  which  he  had  testified.  The 
witness  had  stated  that  the  firm  had  been  engaged  in  the 
purchase,  for  Galvin,  of  pork,  corn  and  wheat,  for  future 
delivery,  and  that  his  losses  on  account  of  the  shrinkage  in 
values  were  in  excess  of  the  amount  of  this  note. 

There  was  no  pretence  in  the  testimony  that  Gralvin  had 
ever  received  anything  on  account  of  these  purchases,  and, 
therefore,  the  evidence  proposed  to  be  elicited  did  not  con- 
tradict anything  that  the  witness  had  sworn  to  in  his  exam- 
ination in  chief,  and  was  not  proper  cross-examination.  If 
the  question  had  been  answered  it  could  not  have  been  of 
benefit  to  the  appellant. 

The  remaining  cause  for  which  a  new  trial  was  asked  is 
the  alleged  error  of  the  court  in  permitting  one  of  the  coun- 
sel for  the  plaintiff  to  say  to  the  jury  in  his  closing  argu- 
ment ^^  That  Mr.  New  had  said  while  standing  here,  that 
this  Mr.  Galvin  was  an  unsophisticated  fellow ;  that  he  is 
not  going  to  deal  any  more  in  bucket-shops,  but  that  it  had 
been  whispered  to  him  that  he  had  taken  the  train  to  again 
deal  in  bucket-shops,  but  that  it  was  not  in  evidence  here." 

This  statement  was  confessedly  without  the  evidence,  but 
appears  to  have  been  brought  out  by  a  statement  of  op- 
posing counsel  equally  objectionable.  Under  these  circum- 
stances, taking  into  consideration  the  character  of  the  declar- 
ation, and  the  admission  made  at  the  time  that  it  was  not  in 
evidence,  we  can  neither  commend  the  practice  nor  reverse 
the  judgment  on  that  account.  8hular  v.  Stalty  105  Ind. 
289. 

Judgment  affirmed. 

Filed  Oct.  27, 1891. 
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No.  16,152. 

Downing  et  al.  v.  The  Indiana  State  Board  op 

Agbicultube. 

State  Board  of  Aobigultube. — Private  Corpoi€Uion. — Qmxtitutional Law, 
— Impairing  Obiiyation  of  CorUrael, — The  Indiana  State  Board  of  Agri- 
culture, organized  under  an  act  of  February  14th,  1851,  entitled  **  An 
act  for  the  encouragement  of  agriculture/'  is  a  private  corporation,  and 
hence  the  act  of  March  4th,  1891,  abolishing  the  said  State  board  of 
agriculture,  transferring  all  its  assets,  liabilities  and  credits  to  a  State 
agriculture  board,  and  providing  for  the  creation  of  the  State  Agricul- 
tural and  Industrial  Board,  is  unconstitational,  as  impairing  the  obli- 
gation of  contract,  and  seeking  to  take  the  property  of  the  State  Board 
of  Agriculture  without  due  process  of  law. 

From  the  Marion  Superior  Court. 

A,  Q.  Smithy  Attorney  General,  and  A,  C.  Harris,  for  ap- 
pellants. 

J.  M.  BuUer^  A.  H,  Snow  and  J,  JU.  Butler ,  Jr.,  for  ap- 
pellee. 

Olds,  J. — This  action  was  brought  by  the  appellee,  the 
Indiana  State  Board  of  Agriculture,  a  corporation  created 
under  an  act  entitled  ''An  act  for  the  encouragement  of  ag- 
riculture,'* approved  February  14th,  1851,  against  the  ap- 
pellants, claiming  to  act  as  individuals  and  as  a  State  agri- 
cultural and  industrial  board,  created  by  an  act  of  the 
Legislature  of  1891,  entitled  ''An  act  abolishing  the  State 
Board  of  Agriculture  and  transferring  all  its  assets,  liabilities 
and  credits  to  a  State  agricultural  board  ;  providing  for  the 
creation  of  the  State  Agricultural  and  Industrial  Board,"  etc., 
— which  became  a  li^wby  lapse  of  time  without  the  Governor's 
signature  March  4th,  1891, — to  quiet  the  title  to  certain  real 
estate  described  in  the  complaint,  and  known  as  the  State 
fair  grounds,  to  declare  null  and  void  appellants'  claims  of 
ownership,  and  enjoining  them  from  setting  up  any  interest 
in  or  ownership  of  said  real  estate,  and  to  have  said  act  of 
the  Legislature  of  1891  declared  unconstitutional  and  void; 
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also  asking  the  same  relief  as  to  personal  property^  and  ask- 
ing that  appellee  be  declared  the  owners  of  appropriations 
made  by  an  act  of  the  Legislature,  approved  February  23dy 
1889,  appropriating  for  the  use  of  the  appellee  |10,000  an- 
nually for  five  years,  two  of  which  annual  appropriations 
have  been  paid  to  the  appellee. 

On  the  trial  of  the  cause  in  the  court  below  final  judgment 
and  decree  was  entered  in  favor  of  the  appellee,  quieting 
title  of  the  appellee  in  the  real  estate,  that  the  act  of  the 
Legislature  of  1891  was  unconstitutional  and  void,  that  ap- 
pellee is  the  owner  of  the  personal  propei*ty,  and  that  the 
appellee  is  the  owner  of  the  unpaid  appropriation,  and  enti- 
tled to  receive  the  payment  of  the  same,  and  perpetually  en-^ 
joining  the  appellants  either  as  individuals  or  as  a  State 
board  under  the  act  of  1891  from  claiming  or  asserting  any 
title  to  or  ownership  of  the  real  estate,  personal  property  or 
said  appropriation,  or  demanding  or  receiving  possession  of 
either  or  any  part  of  the  same. 

We  deem  it  unnecessary  to  set  out  or  make  any  further 
statement  of  the  pleadings  or  issues  in  the  case,  or  the  man* 
Qer  in  which  the  question  for  decision  is  presented,  as  it  is 
conceded  that  the  sole  question  presented  for  the  decision  of 
this  court  is,  whether  or  not  the  appellee,  the  Indiana  State 
Board  of  Agriculture,  is  a  private  corporation  ?  If  it  is  a 
private  corporation  then  the  Legislature  exceeded  its  powers 
by  the  passage  of  the  act  of  1891,  and  such  act  is  uncon- 
stitutional and  void,  and  the  judgment  must  be  affirmed.  But 
»f  such  board  is  a  public  corporation,  a  State  institution,  be- 
longing to  the  State,  and  subject  to  legislative  control,  then 
said  act  of  the  Legislature  is  valid,  and  the  judgment  must 
be  reversed. 

The  question  must  be  determined  by  the  construction  to 
be  placed  on  the  act  of  the  Legislature  approved  February, 
14th,  1851,  by  which  the  Indiana  State  Board  of  Agriculture 
was  incorporated. 
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So  much  of  the  act  as  is  material  for  the  decision  of  this 
case  reads  aR  follows : 

*'An  Act  for  the  Encouragement  of  Agriculture^  Approved  Feb- 
ruary 14<A,  1851. 

**  Section  4.  That  Joseph  A.  Wright  of  Marion  county, 
Alexander  C.  Stevenson  of  Putnam  county,  Jeremiah  Mc- 
Bride  of  Martin,  Roland  Willard  of  Kosciusko,  Jacob  R. 
Harris  of  Switzerland,  Henry  L.  Ellsworth  of  Tippecanoe, 
John  Ratliff  of  Morgan,  Joseph  Orr  of  Laporte,  David  P. 
HoUoway  of  Wayne,  John  B.  Kelly,  of  Warrick,  William 
McLain  of  Lawrence,  Samuel  Emerson  of  Knox,  John  Mc- 
Mahan  of  Washington,  Thomas  W.  Sweney  of  Allen,  George 
Brown  of  Shelby,  and  George  Hussey  of  Vigo,  be  and  they 
are  hereby  created  a  body  corporate,  with  perpetual  Bucceasiony 
in  the  manner  hereafter  described^  under  the  name  and  style 
of  the  '^  Indiana  State  Board  of  Agriculture." 

'^  Section  5.  It  shall  be  the  duty  of  said  board,  or  any  five 
of  them,  to  meet  in  the  city  of  Indianapolis  at  such  time  as 
the  Governor  shall  appoint,  and  to  organize  by  appointing  a 
president,  secretary  and  treasurer,  and  such  other  officers  as 
they  may  deem  necesssary ;  also,  determine  by  lot  the  time 
each  member  shall  serve,  so  that  the  term  of  service  of  one- 
half  of  the  members  shall  expire  annually,  on  the  day  of  the 
annual  meeting  in  January ;  and  the  president  shall  have 
power  to  call  meetings  of  the  board  whenever  he  may  deem 
it  expedient. 

'^  Section  6.  There  shall  be  held  in  the  city  of  Indianap- 
olis, on  the  first  Thursday  after  the  first  Monday  in  January, 
an  annual  meeting  of  the  Indiana  State  Board  of  Agriculture, 
together  with  the  president  of  each  county  agricultural  so- 
<5iety,or  other  delegate  therefrom  duly  authorized,  who  shall, 
for  the  time  being,  be  ex  officio  members  of  the  State  Board 
of  Agriculture,  for  the  purpose  of  deliberation  and  consulta- 
tion as  to  the  wants,  prospects  and  conditions  of  the  agri- 
cultural interests  throughout  the  State;  and  at  such  annual 
meeting  the  several  reports  from  the  county  societies  shall 
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be  delivered  to  the  president  of  the  Indiana  State  Board  of 
Agriculture ;  and  the  said  president  and  delegates  shall  at 
this  meeting  elect  suitable  persons  to  fill  all  vacancies  in  the 
Indiana  State  Board  of  Agriculture. 

^^  Section  7.  And  it  shall  be  the  duty  of  said  board  to  make 
an  annual  report  to  the  General  Assembly  of  the  State,  em- 
bracing the  proceedings  of  the  board  for  the  first  year,  and 
an  abstract  of  the  proceedings  of  the  several  county  agri- 
cultural societies,  as  well  as  a  general  view  of  the  condition 
of  agriculture  throughout  the  State,  accompanied  by  such 
recommendations  as  they  may  deem  interesting  and  useful. 

'^  Section  8.  That  the  sum  of  one  thousand  dollars  be  and 
the  same  is  hereby  appropriated  from  the  treasury  for  the 
use  of  the  board,  and  an  account  of  the  expenditures  of  the 
board  shall  be  included  in  the  annual  report  of  the  board  to 
the  General  Assembly. 

'^  Section  9.  That  the  Indiana  State  Board  of  Agriculture 
shall  have  the  power  to  hold  State  fairs  at  such  times  and 
places  as  they  may  deem  proper  and  expedient,  and  have  the 
entire  control  of  the  same,  fixing  the  amounts  of  the  various 
premiums  offered,  embracing  every  article  of  science  and  art, 
or  such  portions  of  them  as  they  may  deem  expedient  and 
proper,  calculated  to  advance  the  interest  of  the  people  of 
the  State.  They  may  employ  assistants,  receive  contribviionSy 
donaiions,  etc.,  and  unite  with  a  county  or  district  society  for 
the  purpose  of  defraying  the  expenses  of  said  State  fairs.'' 

The  foregoing  act  was  passed  under  the  Constitution  of 
1816,  which  contained  the  following  provision  : 

"Section  1.  Knowledge  and  learning,  generally  diffused 
through  a  community,  being  essential  to  the  preservation  of 
a  free  government,  *  *  ♦  the  General  Assembly  shall,  from 
time  to  time,  pass  such  laws  as  shall  be  calculated  to  encour- 
age intellectual,  scientifical  and  agricultural  improvement,  by 
allowing  rewards  and  immunities  for  the  promotion  and  im- 
provement of  arts,  sciences,  commerce,  manufactures,  and 
natural  history ;  and  to  countenance  and  encourage  the  prin- 
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ciples  of  humanity,  industry  and  morality."  Article  9,  sec- 
tion 1. 

The  Constitution  of  1816  contained  no  provision  against 
creating  private  corporations  by  special  acts. 

In  Angell  and  Ames  on  Corporations,  at  section  13,  it  is 
said  :  ^^  The  public  benefit  is  deemed  a  sufficient  consider-* 
ation  of  a  grant  of  corporate  privileges ;  and  hence,  \^hen  a 
grant  of  such  privileges  is  made  (being  in  the  nature  of  an 
executed  contract),  it  can  not,  in  case  of  a  private  corpora- 
tion, which  involves  private  rights,  be  revoked.  The  object 
in  creating  a  corporation  is,  in  fact,  to  gain  the  union,  contri> 
bution,  and  assistance  of  several  persons,  for  the  successful 
promotion  of  some  design  of  general  utility ;  though  the 
corporation  may,  at  the  same  time,  be  established  for  the  ad- 
vantage of  those  who  are  members  of  it,  the  principle  is, 
and  has  been  so  laid  down  by  Domat,  that  the  design  of  a 
corporation  is  to  provide  for  some  good  that  is  useful  to  the 
public.  *  With  respect  to  acts  of  incorporation,*  says  one  of 
the  judges  of  the  Court  of  Appeals  of  Virginia,  *  they  ought 
never  to  be  passed  but  in  consideration  of  services  to  be 
rendered  to^the  public' " 

In  section  14  the  following  statement  is  made  :  ''  The 
Bank  of  the  United  States,  for  example,  if  the  stock  be- 
longed exclusively  to  the  government,  would  be  a  public 
corporation,  but  inasmuch  as  there  are  other  and  private 
owners  of  the  stock,  it  is  a  private  corporation.  " 

In  section  31  it  is  said :  "  Private  corporations  are  indis- 
putably the  creatures  of  public  policy,  and,  in  the  popular 
meaning  of  the  term,  may  be  called  public ;  but  yet,  if  the 
whole  interest  does  not  belong  to  the  government  (as  if  the 
corporation  is  created  for  the  administration  of  civil  or  mu- 
nicipal power),  the  corporation  is  private. '' 

In  section  32  it  is  said  :  '^  Nor  does  it  make  any  difference 
that  the  State  has  an  interest  as  one  of  the  corporators,  for 
it  does  not  by  such  participation  identify  itself  with  the  cor- 
poration.    Says  Marshall,  C.  J. :  *  The  Planters'  Bank  of 
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Georgia  is  not  the  State  of  Georgia,  although  the  State  holds 
an  interest  in  it/  '^ 

In  section  34  it  is  said  :  '^  A  hospital  founded  by  private 
benefaction  is,  in  point  of  law,  a  private  corporation, 
though  dedicated  by  its  charter  to  public  charity.  And  a 
college  founded,  and  endowed  in  the  same  manner,  though 
for  the  general  promotion  of  learning,  is  private.  A  college, 
merely  because  it  receives  a  charter  from  the  government, 
if  founded  by  private  benefactors,  it  has  been  held,  is  not 
thereby  constituted  a  public  corporation  controllable  by  the 
government;  nor  does  it  make  any  difference  that  the  funds 
have  been  generally  derived  from  the  bounty  of  the  gov- 
ernment itself      See  sections  39  and  40. 

In  1  Dillon  on  Corporations  (4th  ed.),  section  22,  it  is  said  : 
'^  Corporations  intended  to  assist  in  the  conduct  of  local  civil 
government  are  sometimes  styled  political,  sometimes  public, 
sometimes  civil,  and  sometimes  municipal,  and  certain  kinds 
of  them,  with  very  restricted  powers,  quasi  corporations — 
all  these,  by  way  of  distinction,  from  private  corporations." 

Section  52.  *' A  fundamental  division  of  corporations  here- 
tofore adverted  to,  is  into  public  and  private.  The  import- 
ance of  this  distinction  can  not  be  too  much  emphasized, 
since  upon  it  are  based  the  legal  principles  which  so  broadly 
distinguish  the  two  classes  of  corporations.  With  private 
<;orporations  the  present  work  has  no  other  concern  than  to 
point  out  by  way  of  illustration  wherein  they  differ  from 
those  which  are  public.  Both  classes  are  alike  created  by 
the  Legislature,  and  in  the  same  way, — by  special  charter  or 
under  general  incorporation  acts." 

In  section  53  it  is  said  :  "  Private  corporations  are  created 
for  private,  as  distinguished  from  purely  public  purposes, 
and  they  are  not,  in  contemplation  of  law,  public,  because 
it  may  have  been  supposed  by  the  Legislature  that  their  es- 
tablishment would  promote,  either  directly  or  consequen- 
tially, the  public  interest.  They  can  not  be  compelled  to 
accept  a  charter  or  incorporating  act.     The  assent  of  the 
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^corporation  is  necessary  to  make  the  incorporating  statute 
operative ;  but  when  assented  to^  the  legislative  grant  is  ir- 
revocable, and  it  can  not,  without  the  consent  of  the  corpora- 
tion, be  impaired  or  destroyed  by  any  subsequent  act  of  leg- 
islation, unless  the  right  to  do  so  was  reserved  at  the  time/' 
Waterman  on  the  Law  of  Corporation  asserts  the  same  doc- 
trine.    Sections  14,  16  and  17. 

In  the  case  of  Trustees  of  Dartmouth  College  v.  Wood^ 
toarrf,  4  Wheaton,  U..  8., 518,  it  is  held  that  public  corpora- 
tions are  such  only  as  are  founded  by  the  Government  for  ^ 
public  purposes,  where  the  whole  interests  belong  to  the 
Government.  In  this  case  it  is  held  that  no  authoritv  ex- 
ists  in  a  government  to  regulate,  control,  or  change  a  corpo- 
ration created  by  it,  except  when  the  corporation  is,  in  the 
strict  sense,  a  public  one,  an<;}  its  fr^nnVilgp^^  <;Vip  #iYf»1n«iJYA 

property  of  the  government  itself.  In  such  a  case  the  offi- 
cers of  the  corporation  would  be  public  officers.  The  cor- 
poration in  this  case  was  created  by  a  charter,  in  which  the 
the  trustees  were  mentioned  bv  the  name  of  "  The  Trustees 
of  Dartmouth  College,"  granting  to  them  and  their  success- 
ors the  usual  corporate  privileges  and  powers,  and  author- 
izing the  trustees,  who  are  to  govern  the  college,  to  fill  up  all 
vacancies  which  may  be  created  in  their  own  body,  and  it 
was  held  to  be  a  private  corporation. 

In  the  csise  of  Board  of  Trustees y  etc.^  v.  State,  14  Howard, 
268,  it  was  held  that  the  acts  of  1806  and  1807,  establishing 
Vincennes  University,  and  incorporating  the  same,  by  the 
name  of  the  Board  of  Trustees  of  the  Vincennes  University, 
made  it  a  private  corporation  over  which  the  State  could 
not  exercise  control.  Union  Pacific  R,  R,  Co.  v.  United 
Spates,  99  N.  J.  700. 

The  State  University  was    established    by  an    act  which 

made  provision  for  a  board  of  trustees,  and  enacted  that  they 

and   their  successors  shall  be  a  body  politic,  with  the  style 

^f  "  The  Trustees  of  the  Indiana  University,"  in  that  name 
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to  sue  and  be  sued,  etc.  In  the  case  of  State,  ex  rel.,  v. 
Carr,  111  Ind.  335,  the  court  quoted  from  the  case  of 
Regents,  etc.,  v.  WUliamSf  9  Gill  and  J.  365,  388,  with  ap- 
proval, the  following  language : 

^^A  corporation  may  be  private,  and  yet  the  act  or  charter 
of  incorporation  contain  provisions  of  a  purely  public  char->l 
acter,  introduced  solely  for  the  public  good.  *  *  *  A  public 
corporation  is  one  that  is  created  for  political  purposes,  with 
political  powers,  to  be  exercised  for  purposes  connected  with 
the  public  good  in  the  administration  of  civil  government; 
an  instrument  of  the  government  subject  to  the  control  of  the 
Legislature,  and  its  members  officers  of  the  government,  for 
the  administration  and  discharge  of  public  duties,  as  in  the 
cases  of  cities,  towns/'  etc.  The  court  further  says  :  ^'  That 
the  university  was  established  under  the  direct  authority  of 
the  State,  through  a  special  act  of  the  Legislature,  or  that  the 
charter  contains  provisions  of  a  purely  public  character,  nor 
yet  that  the  institution  was  wisely  established,  and  is  and 
should  be  perpetually  maintained  at  the  public  expense,  for 
the  public  good,  does  not  make  it  a  public  corporation,  or 
constitute  its  endowment  fund  a  public  fund.''  It  is  further 
said  :  ''  The  legal  status  of  the  State  university  being  that 
of  a  technically  private,  or,  at  most,  a  qiui»i  public  corpora- 
tion, the  university  fund,  of  which  it  is  the  sole  beneficiary, 
is,  therefore,  not  a  public  fund,  within  the  meaning  of  the 
law." 

These  legal  rules  laid  down  by  the  authorities  from  which 
we  have  quoted,  and  stated  the  law  as  declared,  are  supported 
and  adhered  to  by  innumerable  decisions  of  courts  of  the 
highest  standing,  from  which  we  might  quote  and  extend 
this  opinion  to  an  unreasonable  and  unwarranted  length,  but 
we  deem  it  unnecessary  to  do  so.  Under  the  rules  stated  it 
is  clear  that  the  Indiana  State  Board  of  Agriculture  is  a 
private  corporation,  and  it  mattets  not  to  what  extent  the 
State  has  voluntarily  aided  it  by  contributions  and'  appro- 
priations. 


MAY  TEEM,  1891.  451 


Downing  et  al.  v.  The  Indiana  State  Board  of  Agriculture. 


1/ 


The  corporation  now  owns  a  large  amount  of  property. 
The  main  funds  it  has  handled  and  used  have  been  received 
from  private  citizens,  railroad  companies,  the  city  of  In- 
dianapolis, and  funds  received  from  State  fairs  held  by  the 
board.  The  members  of  the  board  have  not  been  chosen  by\  | 
the  State ;  they  are  not  State  officers.  It  has  not  been  a  State 
institution.  It  is  true  there  are  no  shares  of  stock  issued 
and  held  by  the  trustees  or  private  individuals.  Neither  are 
shares  of  stock  issued  by  colleges  and  universities  or  char- 
itable institutions,  which  are  private  corporations,  and  it  is 
not  necessary  to  make  it  a  private  corporation  that  shares 
of  stock  be  issued.  The  act  creating  it  made  it  a  body  cor- 
porate, with  perpetual  succession  in  the  mauner  prescribed. 
It  is  in  a  sense  an  educational  institution.  It  seeks  to  bring 
together  people  engaged  in  agricultural  pursuits,  as  well 
as  those  engaged  in  manufacturing  farm  machinery  and  other 
articles  adapted  to  use  in  the  cultivation  of  the  soil  and  harv- 
esting of  crops,  and  other  articles  used  by  the  public,  as  well 
as  those  engaged  in  raising  of  stock,  and  to  exhibit  to  those 
in  attendance  the  crops  resulting  from  the  various  methods 
of  farming,  and  the  various  machinery  manufactured  for  the 
use  of  those  engaged  in  agricultural  pursuits,  as  well  as  the  va- 
rious breeds  of  stock,  and  give  to  the  people  of  the  €tate, 
and  particularly  those  engaged  in  agricultural  pursuits,  an 
opportunity  of  discussing  the  various  methods  of  farming 
and  farm  implements  used,  and  the  different  breeds  of  stock 
raised,  and  to  educate  the  people  in  this  way  in  the  pursuits 
of  agriculture,  and  to  educate  and  improve  the  condition  of 
the  agriculturist,  that  they  may  gain  a  knowledge  of  the  best 
methods  of  farming,  best  machinery  to  use,  and  the  best  breeds 
of  stock. 

An  agricultural  society  is  defined  in  the  Century  dictionary 
as  '^A  society  for  promoting  agricultural  interests,  such  as 
the  improvement  of  land,  of  implements  of  the  breeds  of 
cattle,^'  etc. 


452  SUPREME  COURT  OF  INDIANA, 


Downing  et  oL  v.  The  Indiana  State  Board  of  Agricalture. 


*'A  New  English  Dictionary  *'  defines  an  agriculturist  as 
'^A  student  of  the  science  of  agriculture."  Other  definitions 
are  given. 

The  trustees  so  elected  have  no  financial  interest  in  the 
property  of  the  corporation^  that  is  to  say,  they  are  not  the 
owners  of  the  property  of  the  corporation  in  such  a  sense  as 
that  they  can  sell  it  and  appropriate  the  proceeds  to  their 
own  use  any  more  than  could  the  trustees  of  the  State  uni- 
versity sell  and  convert  the  proceeds  of  the  property  to  their 
own  use ;  they  are  simply  trustees  to  manage  and  control  it. 

The  institution,  the  corporation^  exists  for  the  benefit  of 
the  people  of  the  State,  and  the  law  would  not  allow  its  pur- 
pose to  fail  by  a  failure  of  those  charged  with  the  duty  of 
electing  the  successor,  but  neither  the  State,  by  its  General 
Assembly,  nor  the  trustees  of  the  corporation,  have  any  right 
to  appropriate  the  property  of  the  corporation  to  the  use  of 
State  or  the  individual  members  of  the  board. 

The  General  Assembly  of  the  State  has  recognized  the  In- 
diana State  Board  of  Agriculture  as  a  private  corporation. 
By  an  act  of  the  Legislature  in  1877  the  State  loaned  to  the 
corporation  (25,000,  and  took  a  mortgage  upon  its  property. 
Again,  in  1881,  by  an  act  of  the  Legislature  such  lien  for 
$25,000  was  postponed,  and  made  a  subsequent  lien  to  a  lien 
of  a  third  party  on  the  lands  of  said  corporation.  See,  in 
addition  to  the  authorities  above  cited  :  1  Morawetz  Private 
Corporations  (2d  ed.),  sections  1,  3  and  4  ;  TVustees,  etc.y  v. 
Bradbury,  11  Maine,  118  ;  Allen  v.  McKean,  1  Sumner, 
277  ;  State  v.  Trustees,  etc,  5  Ind.  77  ;  Baltimore,  etc.,  R,  R. 
Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317;  Yarmouth  v. 
North  Yarmouth,  84  Maine,  411 ;  People  v.  Morris,  13  Wend. 
N.  Y.  325 ;  State  Board  of  Agriculture  v.  Citizens  Street  R. 
W.  Co.,  47  Ind.  407. 

The  act  of  1891  attempts  to  take  from  the  appellee  all  the 
property  acquired  by  it.  It  both  impairs  the  contract  or 
charter  of  1851,  by  which  it  made  the  appellee  a  private 
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corporation,  and  it  seeks  to  take  its  property  from  it  with- 
out due  process  of  law. 

Having  reached  the  conclusion  that  the  appellee  is  a  pri- 
vate corporation,  it  leads  to  an  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs. 

McBride,  J.,  took  no  part  in  the  decision  in  this  case* 

Filed  June  19, 1891. 

On  Petition  for  a  Rehearing. 

Olds,  J. — Counsel  for  appellants  earnestly  insist  that  there 
should  be  a  rehearing  in  this  cause.  Counsel  state  in  their 
brief  that ''  The  court  decides  '  it  (the  act  of  1891)  both  im- 
pairs the  contract  or  charter  of  1851,  *  *  *  and  it  seeks  to 
take  its  property  from  it  (appellee)  without  due  process  of 
law.'  If  either  or  both  these  propositions  is  not  good  law, 
then  we  must  believe  the  court  will  grant  our  petition/'  and 
then  follow  with  an  able  discussion  of  these  propositions, 
seeking  to  show  that  they  are  not  good  law. 

As  stated  in  the  original  opinion,  the  sole  question  pre* 
sen  ted  in  this  case  is  whether  or  not  the  appellee,  the  Indi- 
ana State  Board  of  Agriculture,  is  a  private  corporation.  If 
it  is  a  private  corporation,  then  the  act  of  1891  both  im- 
pairs the  contract  between  the  State  and  the  appellee,  as 
made  by  the  charter  of  1851,  and  it  seeks  to  take  its  prop- 
erty without  due  process  of  law. 

If  the  act  of  1851  created  and  made  the  appellee  a  private 
corpomtion,  then  the  property  it  holds  as  such  corporation 
is  a?  sacred  as  that  of  any  individual,  and  any  attempt  by 
legislation  to  take  such  property  from  the  corporation  with- 
out compensation  would  be  to  impair  the  charter  and  take 
the  property  without  due  process  of  law.  To  sustain  the 
decision  it  is  only  necessary  to  establish  by  sound  reasoning 
and  by  authority  that  the  appellee  is  a  private  corporation. 
That  it  is  such  a  corporation  we  think  is  fully  supported  by 
the  authorities  cited  in  the  original  opinion. 
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Counsel  assert,  in  effect,  that,  as  the  members  of  the  be  ard 
have  no  financial  interest  in  the  property  of  the  corporation, 
they  hold  it  in  trust  for  the  people  of  the  State,  that  it 
is  the  same  as  the  State  capitol,  or  any  other  property  of  the 
State,  belonging  to  the  whole  people  of  the  State,  hence  is 
State  property,  and  subject  to  legislative  control,  as  is  any 
other  property  of  the  State.  And  it  is  fur.ther  asserted  that 
there  can  not  be  any  corporation,  either  public  or  private, 
without  natural  members  ;  that  if  all  the  members  of  a 
private  corporation  die,  or  all  of  the  citizens  of  a  govern- 
ment die  or  emigmte,  the  corporation  is  extinct,  and  that 
the  members  of  this  corporation  are  to  be  elected  by  certain 
local  agricultural  societies,  and  it  is  possible,  and,  indeed, 
probable  that  these  local  societies  may  go  out  of  existence 
or  refuse  to  elect,  and  then  the  query  is  made  as  to  what  will 
become  of  the  property. 

This  latter  proposition  is,  we  think,  foreign  to  the  case. 
There  is  no  more  probability  of  these  local  societies  going 
out  of  existence  or  refusing  to  elect,  than  that  those  whose 
duty  it  is  to  elect  members  of  like  boards,  such  as  trustees 
of  colleges  or  hospitals,  will  refuse  to  elect.  The  question 
propounded  is  not  presented  in  this  case,  though  we  think 
the  law  would  not  allow  its  purpose  to  fail  by  reason  of  the 
failure  or  refusal  of  those  whose  duty  it  is  to  select  the  mem- 
bers to  do  so.  "A  court  of  equity  never  wants  a  trustee.'' 
The  first  proposition  is  answered  by  the  authorities  cited 
holding  that  certain  colleges  and  universities  are  private 
corporations.  The  appellees  hold  the  property  of  the  cor- 
poration the  same  as  do  the  trustees  of  private  corporations, 
for  educational  purposes.  The  property  of  the  Vincennes 
University  and  State  University  belongs  to  the  people  of  the 
State  to  the  same  extent  and  in  the  same  manner  as  does  the 
property  of  the  appellee  corporation. 

It  is  suggested  that  in  case  of  a  college,  university  or  hos- 
pital, they  are  created  for  the  benefit  of  only  the  few — 
the  university  for  those  seeking  an  education,  and  the  hos- 
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pital  for  those  who  are  sick  and  afflicted  and  are  permitted 
to  enter  for  care  and  treatment — but  with  this  theory  of 
counsel  we  can  not  agree.  The  whole  people  of  the  State 
are  interested  in  education,  as  they  are  in  that  the  sick 
and  afflicted  shall  be  cared  for.  The  w'lole  people  of  the 
State  are  alike  interested  in  the  furtherance  of  education, 
whether  it  be  of  a  literary  character  or  in  the  development 
of  agriculture ;  both  pertain  to  the  educational  interests  of 
the  State. 

The  State,  by  its  General  Assembly,  under  the  Constitu- 
tion of  1816,  might  create  a  private  corporation  in  further- 
ance of  the  education  of  her  people  in  literature  or  agri- 
culture, or  it  could  establish  an  institution  or  create  a  board 
of  trustees  for  that  purpose,  and  operate  the  same  as  a  State 
institution. 

It  is  suggested  by  counsel  that  if  this  be  a  private  corpo- 
ration the  State  has,  by  the  act  of  1851,  forever  placed 
its  agricultural  and  industrial  interests,  in  so  far  as  relates 
to  exhibitions,  beyond  its  control.  We  do  not  understand 
that  it  has  done  so.  No  exclusive  right  to  hold  exhibitions 
is  attempted  to  be  granted  by  the  charter.  It  is  suggested 
that  the  loaning  of  money  by  the  State  to  the  appellee,  as 
stated  in  the  original  opinion,  is  not  an  argument  in  favor 
of  the  appellee  being  a  private  corporation,  that  even  a  cestui 
que  trust  may  loan  money,  when  necessary,  to  his  trustee,  and 
that  an  heir  may  loan  money  to  an  executor.  Granting  that 
they  can,  neither  case  is  parallel  with  the  case  at  bar.  The 
heir  and  the  executor  and  the  cestui  que  trust  and  the  trustees 
may  be  separate  individual  persons,  capable  of  contracting 
with  each  other ;  but  this  case  presents  a  case  of  the  State 
loaning  money  to  itself  if  the  appellee  is  not  a  private  cor- 
poration, and  the  taking  of  a  mortgage  on  its  own  property. 
But,  as  it  occurs  to  us,  it  is  a  case  of  legislative  construction 
of  the  charter  of  1851,  treating  it  as  having  a  corporate  ex- 
istence independent  of  the  State,  the  loaning  to  it  money 
and  taking  a  mortgage  upon  its  property.     If  it  is  not  a 
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private  corporation  the  mortgage  would  be  of  no  value ;  the 
State  would  be  taking  a  mortgage  upon  its  own  property » 
Certainly  the  Legislature  would  not -do  so  idle  a  thing.  In 
our  opinion  the  Legislature,  by  the  loaning  of  the  money  and 
the  taking  of  the  mortgage,  placed  a  construction  on  the 
charter,  construing  it  as  creating  a  private  corporation,  and 
dealing  with  it  as  such,  loaning  it  money  and  taking  a 
mortgage  upon  its  property. 

We  are  constrained  to  adhere  to  the  decision  in  this  case* 

The  petition  for  rehearing  is  overruled. 

FUed  October  17, 1891. 


No.  15,286. 

129  45«l       The  Board  op  Commissioners  op  Wabash  Cottnty  tr. 
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1^=^'  Pearson. 

L15Q  106| 

Nbouoenca. — Evidence  of  Subsequent  Repairs, —'Evidence  of  repairs  made 

after  an  injury  has  been  sustained  is  incompetent  to  show  antecedent 

negligence. 

From  the  Wabash  Circuit  Court. 

W.  O.  SayrCy  C.  E.  Cowgill,  H.  B.  Shiveley  and  H.  C. 
Pettit,  for  appellant. 

J,  L,  FarraVf  for  appellee. 

Miller^  J. — The  appellee  brought  this  action  against  the 
appellant  to  recover  for  personal  injuries  occasioned  by  the 
fall  of  one  span  of  a  bridge. 

The  evidence  shows  that  the  accident  happened  on  the 
24th  of  January,  1884.  One  span  of  the  bridge  remained 
standing  in  the  month  of  March,  1884,  when  it  was  examined 
by  the  board  of  commissioners  of  the  county,  and  an  order 
made  for  the  building  of  an  entirely  new  bridge. 

On  the  trial  of  this  cause  the  court,  over  the  objection  of 
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the  defendant,  permitted  the  plaintiff  to  read  in  evidence 
the  following  record  of  the  board  referring  to  this  bridge : 

''And  now  the  board  take  a  recess  to  visit  the  bridge  at 
Rich  Valley,  and  on  their  return  are  of  the  opinion  that  the 
south  span  of  said  bridge  now  standing  is  unsafe  and  entirely 
too  flimsy  a  structure  on  which  to  trust  a  heavy  load,  and 
they  therefore  conclude  to  build  a  new  bridge  entire,  two 
spans  of  137}  feet  each,  and  do  now  award  the  contract  for 
the  same  to  the  Wrought  Iron  Bridge  Company,  of  Canton,. 
Ohio,  for  the  sum  of  $6,200  cash,  and  the  old  bridge  deliv- 
ered to  said  company  as  it  is.'' 

We  are  satisfied  that  the  admission  of  this  evidence  wa» 
error,  for  which  the  judgment  will  have  to  be  reversed. 

In  the  case  of  Terre  HatUe^  etc.,  R.  E.  Co.  v.  Cfewi,  123 
Ind.  15,  decided  during  the  pendency  of  this  appeal,  it  wa» 
held,  afler  an  extensive  review  of  the  authorities,  that  such 
evidence  was  not  admissible. 

The  reasons  given  for  the  exclusion  of  such  evidence  are 
various.  One  is  that  subsequent  acts  ought  not  to  be  given 
in  evidence  to  show  antecedent  negligence ;  that  it  is  that 
which  occurs  prior  to  the  accident,  and  not  that  which  has 
happened  afterwards,  that  determines  whether  there  has  or 
not  been  a  negligent  discharge  of  duty.  Another,  and  we 
think  a  better,  reason  is  given  in  the  following  quotation 
from  the  opinion  in  Terre  Haute,  etc.,  R.  R.  Co.  v.  Clem,  «m- 
pra :  "  True  policy  and  sound  reason  require  that  men  should 
be  encouraged  to  improve,  or  repair,  and  not  be  deterred 
from  it  by  the  fear  that  if  they  do  so  their  acts  will  be  con- 
strued into  an  admission  that  they  had  been  wrong-doers.'^ 

In  the  recent  cases  of  Corcoran  v.  Village  of  Peekakill, 
108  N.  Y.  151,  Menard  v.  Boston,  etc.,  R.  R.  Co.,  150  Mass. 
386,  and  Skinners  v.  Proprietors,  etc.  (Mass.),  28  N.  E. 
Bep.  10,  this  class  of  evidence  has  been  held  inadmissible. 

The  attempt  is  made  by  counsel  for  the  appellee  to  dis* 
tinguish  between  this  evidence  and  that  which  the  court  held 
incompetent  in  the  case  of  Terre  Haute,  etc.,  R.  R.  Co.  v* 
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C/em,  supra  J  because  of  the  express  statement  in  the  record 
that  the  span  was  '*  unsafe  and  entirely  too  flimsy  a  structure 
on  which  to  trust  a  heavy  load." 

It  is  sufficient  to  say,  without  giving  other  reasons,  that 
the  admission  spoken  of  refers  not  to  the  span  that  fell,  but 
to  the  one  that  remained  standing.  We  have,  then,  an  offer 
to  prove  an  admission  that,  three  months  after  the  accident 
happened,  another  span  of  the  bridge  was  unsafe.  This 
was  an  offer,  not  to  prove  the  direct  issue  in  the  case,  but  a 
collateral  fact,  aside  from  that  in  dispute,  and,  therefore,  not 
admissible.  Qevelandy  etc.,  R.  W.  Co,  v.  Wynant,  114  Ind. 
525. 

Taking  into  consideration  the  nature  and  class  of  the  evi- 
dence erroneously  admitted,  we  are  unable  to  say  that  the 
judgment  is  so  clearly  right  that  we  should  affirm  it  not- 
withstanding the  action  of  the  court  in  admitting  incom- 
petent evidence. 

Judgment  reversed,  with  costs. 
Filed  Nov.  5, 1891. 


No.  16,230. 

Duckworth  v.  Mosier. 

FoBCiBLE  Entry  and  Detainer. — Appeal — When  Lies.—JusHee  <^  th4 
Peojce. — Title  to  Land, — Jurisdiction, — How  Ousted. — An  action  was  in- 
stituted before  a  justice  of  the  peace  for  the  forcible  entry  and  detainer 
of  land.  The  judgment  in  the  circuit  court,  to  which  the  case  was 
carried  by  appeal,  was  in  favor  of  the  plaintiff  for  fifteen  dollars. 

Heldf  that,  in  such  action,  the  title  to  the  land  is  not  involved,  and  the  ap- 
peal from  the  circuit  court,  if  any  right  of  appeal  existed,  was  to  the 
Appellate  and  not  to  the  Supreme  Court. 

Held,  also,  where  jurisdiction  of  the  justice  is  asserted  to  be  ousted  be- 
cause title  is  in  issue,  it  must  so  appear  from  the  record. 

From  the  Morgan  Circuit  Court. 

J,  n,  Jordan  and  0,  Mat(he708,  for  appellant. 
W.  R.  Harrison  and  C  O.  Rentier,  for  appellee. 
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Elliott,  J. — The  appellee  brought  this  actiou  before  a 
justice  of  the  peace,  charging  that  he  was  in  the  peaceable 
possession  of  the  land  described,  and  that  the  appellant 
forcibly  entered  on  the  land,  and  by  force  retains  possession 
thereof.  The  judgment  in  the  circuit  court,  to  which  the 
case  was  carried  by  appeal,  was  in  favor  of  the  appellee  for 
fifteen  dollars. 

As  the  case  originated  before  a  justice  of  the  peace,  the 
appeal  from  the  circuit  court  lies  to  the  Appellate  Court,  if 
any  right  of  appeal  at  all  exists,  unless  there  is  some  peculiar 
controlling  element  in  the  case  which  distinguishes  it  from 
the  cases  over  which  justices  of  the  peace  have  jurisdiction. 
There  may  be  cases  which  originate  before  a  justice  of  the 
peace  that  are  appealable  to  this  court,  as  for  instance  where 
the  title  to  land  is  put  in  issue,  as  provided  by  the  statute. 
Section  1434,  R.  S.  1881  ;  Deacon  v.  Powers,  57  Ind.  489. 
Where  the  title  is  appropriately  and  rightfully  put  in  issue, 
the  case  is  not  governed  as  to  amount,  or  relief,  by  the  ordi- 
nary rule  of  jurisdiction.  Bibbler  v.  Walker^  69  Ind.  362. 
But,  as  fully  decided  by  the  case  o^  Judy  v.  Gitizeriy  101  Ind. 
18,  an  action  for  forcible  entry  and  detainer  is  not  one  for  the 
trial  of  the  question  of  title  to  land.  There  is,  therefore,  no 
controlling  element  which  brings  the  case  within  the  jurisdic- 
tion of  this  court.  Where  title  to  land  is  rightfully  made  the 
controlling  issue,  that  issue  generally  determines  the  juris- 
diction. Moyer  v.  Swygart,  21  111.  App.  497.  While  there 
may  be  cases  originating  before  a  justice  of  the  peace  in 
which  the  title  to  land  may  be  put  in  issue,  and  thus  give 
this  court  ultimate  appellate  jurisdiction,  the  present  is  not 
such  a  case.  Where  jurisdiction  of  the  justice  is  asserted  to 
be  ousted  because  title  is  in  issue,  it  must  so  appear  from 
the  record.  Deacon  v.  Powers,  supra;  Melloh  v.  Demott,  79 
Ind.  502. 

We  do  not,of  course,  decide  whether  the  Appellate  Court 
has  jurisdiction,  nor  do  we  decide  whether  the  motion  to 
dismiss  the  appeal  can  be  entertained  because  notice  has  not 
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been  given  under  the  rules  of  court^  nor  any  similar  ques- 
tions ;  we  simply  decide  that  the  jurisdiction^  if  there  be  any 
right  of  appeal,  is  in  the  Appellate  Court. 

The  case  is  ordered  to  be  transferred. 

FU«d  Nov.  5, 1891. 


No.  15,276. 

,^,  Eelley  v.  Canary. 

liiOi  ~4«i  Mabribd  Womek. — Deed, —  Wife  not  Joining, — Foreclosure  Sale. — Inehoate 

(162  277  Intereet  cf  W^e.-^When  Becomes  Perfect.— Quieting  TUlee—Praetiee.—A 

129     460  husband  and  wife  joined  in  the  execution  of  a  mortgage  on  the  hue- 

'^  band's  real  estate.    The  husband   afterward  conveyed  the  mortgaged 

premises  by  deed,  the  wife  not  joining.  After  the  latter  conveyance 
was  made  the  mortgage  was  foreclosed,  the  owner  of  the  land  and  the 
wife  being  made  parties  defendant  to  the  foreclosure  proceeding. 
Heldy  that  it  was  proper  for  the  court,  upon  the  suggestion  of  the  wife^ 
without  any  cross  complaint  being  filed,  to  direct  the  sheriff  to  first 
offer  the  undivided  two- thirds  of  the  land  for  sale. 
Heldy  also,  that  the  sale  of  two-thirds  of  the  land  being  sufficient  to  dis- 
charge the  mortgage  indebtedness,  the  inchoate  interest  of  the  wife  in 
an  undivided  one-third  became  perfect  upon  the  sale  by  the  sheriff  and 
the  execution  of  a  deed  pursuant  to  such  sale,  and  that  she  might  have 
her  title  quieted. 

From  the  Sullivan  Circuit  Court. 

W.  8.  Maple^  for  appellant. 

W.  a  Hultz,  0.  B.  Harris,  Q.  W.  ^tj^and  J.  8.  Bays,  for 
appellee. 

Coffey,  C.  J.— On  the  9th  day  of  June,  1883,  William 
Canary  was  the  owner  in  fee  simple  of  the  southwest  frac- 
tional quarter  of  section  eighteen,  in  township  seven  north, 
of  range  nine  west,  in  Sullivan  county,  and  on  that  day  he 
and  his  wife,  Edith  Canary,  who  is  the  appellee  here,  executed 
a  mortgage  upon  the  same  to  the  JEtna  Life  Insurance  Com- 
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pany  to  secure  a  loan  of  seventeen  hundred  dollars,  made  to 
the  husband,  William  Canary.  William  Canary  subsequently 
conveyed  the  land  to  one  Fleming  by  deed,  in  which  the  ap- 
pellee did  not  join.  Fleming  conveyed  to  appellant,  Isaac 
H.  Kalley.  After  the  conveyance  by  William  Canary  the 
mortgage  was  foreclosed  in  the  Sullivan  Circuit  Court,  and 
the  undivided  two-thirds  of  the  land  was  sold  on  a  certified 
copy  of  the  decree  for  a  sum  su£Scient  to  pay  the  mortgage 
debt. 

The  owner  of  the  land  and  the  appellee  were  made  parties 
defendant  to  the  suit  to  foreclose  the  mortgage. 

The  appellee  filed  an  answer,  in  which  she  averred  that 
she  was  the  wife  of  William  Canary,  and  had  not  joined  in 
the  conveyance  made  by  her  husband,  and  prayed  that  an 
order  might  be  made  to  first  offer  two-thirds  of  the  land,  but 
she  did  not  file  a  cross-bill  against  the  appellant  or  any  one 
else. 

The  decree  directed  the  sheriff  to  first  offer  the  undivided 
two-thirds  of  the  land  for  sale,  and  in  the  event  it  failed  to 
sell  for  a  sum  sufficient  to  pay  the  mortgage  debt,  that  he  then 
offer  the  whole  of  the  land  for  sale. 

A  deed  having  been  executed  by  th*e  sheriff  to  the  pur- 
chaser, the  appellee  instituted  this  action  to  quiet  her  title  to 
the  undivided  one-third  of  the  above-described  land. 

It  is  contended  by  the  appellant  that  the  deed  of  convey- 
ance executed  by  William  Canary  to  Fleming  vested  in  him 
the  entire  title  to  the  land  subject  to  the  inchoate  interest 
of  the  appellee,  which  inchoate  interest  could  not  become 
perfect  except  upon  the  death  of  the  husband ;  while,  on 
the  other  hand,  it  is  contended  by  the  appellee  that  her  in- 
choate interest  became  perfect  upon  the  sale  of  the  land  by 
the  sheriff  and  the  execution  of  a  deed  pursuant  to  such  sale. 

It  will  thus  be  seen  that  the  controlling  question  in  the 
case  is  as  to  whether  the  provisions  of  section  2508,  R.  S. 
1881,  are  applicable  to  a  sale  made  under  the  facts  above 
stated. 
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Section  2608^  supra^  provides  that  ''In  all  cases  of  judicial 
sales  of  real  property  in  which  any  married  woman  has  an 
inchoate  interest  by  virtue  of  her  marriage,  where  the  in- 
choate interest  is  u*ot  directed  by  the  judgment  to  be  sold  or 
barred  by  virtue  of  such  sale,  such  interest  shall  become 
absolute  and  vest  in  the  wife  in  the  same  manner  and  to  the 
same  extent  as  such  inchoate  interest  of  a  married  woman 
now  becomes  absolute  upon  the  death  of  the  husband^  when- 
ever, by  virtue  of  said  sale,  the  legal  title  of  the  husband 
in  and  to  such  real  property  shall  become  absolute  and  vested 
in  the  purchaser  thereof,  his  heirs  or  assigns/' 

It  has  long  been  the  settled  law  in  this  State  that  where 
the  wife  joins  the  husband  in  the  execution  of  a  mortgage 
upon  his  land,  to  secure  his  debt,  when  her'incboate  interest 
in  the  land  becomes  perfect,  from  any  cause,  she  may  com- 
pel the  mortgagee  to  resort  to  the  two-thirds  of  the  land  not 
owned  by  her  before  the  sale  of  her  one-third  for  the  pay- 
ment of  the  mortgage  debt.  Medaker  v.  Parker^  70  lud. 
509  ;  Haggeriy  v.  Byrne,  75  Ind,  499  ;  Leary  v.  Shaffer,  79 
Ind.  567;  Grave  v.  Bunch,  83  Ind.  4;  Hardy  v.  Miller,  89 
Ind.  440;  Main  v.  Ginthert,  92  Ind.  180;  Trentman  v.  Eld- 
ridge,  98  Ind.  525 ;  Ponder  v.  Ritzinger,  102  Ind.  571. 

In  the  case  of  Purviance  v.  Emley,  126  Ind.  419,  it  was 
held  that  the  wife  may,  where  she  has  joined  with  her  hus- 
band in  the  execution  of  a  mortgage  on  his  land  to  secure 
his  debt,  compel  the  mortgagee  to  first  resort  to  two-thirds 
of  the  land  to  pay  such  debt,  even  before  her  inchoate 
interest  becomes  perfect.  It  was  further  held  in  that 
case  that  where  her  interest  in  the  land  was  sold  under  the 
decree  of  foreclosure  she  was  entitled  to  the  purchase-price 
of  one-third  of  the  land,  less  the  amount  necessary  to  satisfy 
the  mortgage  debt. 

The  fact  that  the  order  in  this  case  to  offer  two-thirds  of 
the  land  in  controversy,  before  resort  to  the  other  third,  was 
made  >yithout  a  cross-complaint,  we  think  was  immaterial. 
It  was  a  matter  in  which  the  appellant  had  no  interest,  as  his 
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rights  were  not  affected  by  such  order.  His  rights  were  the 
same  whether  the  order  was  made  or  not,  for  if  the  whole 
land  had  been  sold  on  the  decree  his  interest  would  have 
been  divested,  and  an  order  to  sell  the  whole  amounted  to 
nothing  if  the  interest  of  the  appellee  was  not  in  fact  sold. 

We  think  the  court  might  enter  a  direction  to  the  sheriff 
to  sell  in  the  manner  the  land  was  sold  in  this  case,  on  the 
mere  suggestion  of  the  wife,  where  her  relation  to  the  mort- 
gage appears  by  the  record,  as  in  this  case,  without  any  ad- 
versary proceedings  by  her. 

It  is  to  be  observed  that  the  terms  of  section  2508,  supra, 
are  broad  enough  to  cover  the  case  now  under  consideration ; 
indeed,  its  terms  are  broad  enough  to  cover  the  sale  of  land 
in  which  the  wife  has  an  inchoate  interest,  where  such  land 
is  subject  to  judicial  sale  on  a  judgment  against  her  hus- 
band's grantee,  unless  it  be  held  that  the  phrase  ^^  Whenever, 
by  virtue  of  said  sale,  the  legal  title  of  the  husband  in  and 
to  such  real  property  shall  become  absolute  and  vested  in 
the  purchasers  thereof/'  etc.,  relates  to  a  title  held  by  the 
husband  at  the  time  of  the  sale.  But  whether  this  statute 
is  to  receive  a  construction  as  broad  as  this  we  need  not  and 
do  not  now  stop  to  inquire.  We  are  clearly  of  the  opinion 
that  the  phrase  above  quoted  does  not  relate  to  a  title  held 
by  the  husband  at  the  time  of  the  sale,  for  such  construction 
would  place  it  in  the  power  of  the  husband  at  any  time,  even 
after  the  rendition  of  judgment  or  the  foreclosure  of  a  mort- 
gage, to  postpone  his  wife's  inchoate  interest  until  his  death, 
without  her  consent,  by  the  execution  of  a  conveyance.  It 
is  the  purpose  of  this  statute  to  secure  the  wife  not  only 
against  the  misfortunes  of  the  husband,  but  his  improvidence 
as  well. 

To  hold  that  appellant  may  retain  the  one-third  of  the 
land  in  controversy  in  which  the  wife  had  an  inchoate  inter- 
est would  be  to  hold  that  the  husband's  conveyance  place 
his  grantee  in  a  better  condition  than  that  occupied  by  the 
husband,  for,  if  the  husband  still  owned  the  land,  the  appel- 
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lee  would  take  one-third  of  it  as  against  him.  The  phrase 
above  quoted  refers,  we  think,  to  the  title  held  by  the  hus- 
band at  the  time  the  lien  attached  upon  which  the  real  prop- 
erty is  sold  at  judicial  sale.  That  being  true,  upon  execu- 
tion of  the  deed  by  the  sheriff,  pursuant  to  the  sale,  the 
appellee  became  vested  of  one-third  of  the  land  in  contro- 
versy to  the  same  extent  it  would  have  become  vested  had 
her  husband  died.  Such  title  is  not  a  mere  equity,  but,  un- 
der the  express  t«rms  of  section  2483,  R.  S.  1881,  is  a  fee 
simple  title. 

Our  conclusion  is  that,  under  the  facts  in  this  case,  the  ap- 
pellee owns  one-third  of  the  land  described  in  the  com- 
plaint in  fee  simple,  and  that  she  was  entitled  to  have  her 
title  thereto  quieted. 

Judgment  affirmed. 

Filed  Nov.  4. 1891. 
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Contract. — Breach  of, —  Measure  of  Damages. —  Injunction. — Where  the 
parties  to  a  contract  have  agreed  upon  the  damages  which  maj  be  re- 
covered for  a  breach  thereof,  the  remedy  is  for  the  recovery  of  the  sum 
thus  fixed,  and  injunction  will  not  lie.  The  sum  fixed  by  the  parties 
themselves  in  their  contract  will,  in  the  absence  of  fraud,  be  deemed  to 
be  adequate,  and  the  proper  measure  of  damages  by  the  court. 

Same. — Restraint  of  Trade. — Stipulated  Penalty. —  When  Same  Can  be  Reccffih 
ered. — Where  a  physician,  upon  selling  out  his  business,  agreed  "  to 
practice  medicine  no  more  "  after  a  certain  date  in  the  town  where  he 
had  been  following  his  profession,  and  the  contract  further  provided 
that  a  stipulated  pennlty  should  be  paid  if  the  agreement  was  broken, 
the  penalty  is  recoverable  in  an  action  based  upon  the  breach  of  the 
agreement.  For  construction  of  the  peculiar  phraseology  of  the  con- 
tract, see  opinion. 

From  the  Washington  Circuit  Court. 

S.  B.  Voyles,  J,  H.  Mastet'ton  and  A.  Elliott,  {or  appellant. 
J.  A.  Zaring  and  I^f,  B,  HotteL  for  appellee. 
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MgBride^  J. — The  only  errors  assigned  in  this  case  are 
on  the  action  of  the  circuit  court  in  sustaining  demurrers 
to  each  paragraph  of  the  complaint. 

The  complaint  is  in  two  paragraphs.  By  the  first  para- 
graph the  appellant  seeks  to  have  the  appellee  enjoined  from 
practicing  medicine  in  the  town  of  Salem,  and  by  the  second 
to  recover  liquidated  damages  for  alleged  breach  of  contract 
not  to  practice  medicine  at  that  place. 

The  contract  is  in  writings  and  is  made  a  part  of  each  par- 
agraph of  the  complaint.     It  is  as  follows : 

'^  Salem,  Washington  county,  Indiana. 

'' October  1,  1887. 

*^ Articles  of  agreement  entered  into  by  Charles  W.  Mur- 
phy, of  the  first  part,  and  Robert  W.  Martin,  of  the  second 
part,  as  follows,  viz :  Whereas,  Charles  W.  Murphy  is  now, 
and  has  been  engaged  in  the  practice  of  medicine  in  Salem, 
and  vicinity,  and  connected  with  said  practice  said  Murphy 
possesses  office,  consisting  of  certain  office  furniture,  and 
necessary  to  carry  on  said  practice,  and  together  with  a  stock 
of  medicines  contained  in  said  office.  Said  Charles  W.  Mur- 
phy hereby  agrees,  and  acknowledges  himself  duly  and 
firmly  bound,  in  a  bond  of  $300,  to  be  duly  forfeited  and 
paid  to  said  Robert  W.  Martin  within  one  year  from  date 
of  this  bond.  Now  the  conditions  of  this  bond  are  as  fol- 
lows :  That  the  said  Charles  W.  Murphy  shall  this  day  de* 
liver  to  the  said  R.  W.  Martin  all  of  said  office  furniture 
which  shall  consist  of  the  following  articles.  *  *  *  * 
Said  C.  W.  Murphy  agrees  to  practice  medicine  no  more  in 
Salem  after  January  1,  1888,  the  practice  and  profits  thereof 
to  go  to  R.  W.  Martin,  together  with  all  of  the  drugs  and 
medicines  in  said  office;  and  C.  W.  Murphy  further  agrees 
to  entering  into  a  partnership  under  the  firm  name  of  Drs. 
Murphy  and  Martin ;  said  partnership  to  continue  till  the 
£rst  day  of  January,  1888^  during  which  time  the  said  C.  W. 
M.  agrees  to  use  his  best  efforts  to  transfer  his  patronage  in 
Vol.  129.—  30 
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said  practice  to  said  R.  W.  Martin,  and  the  profits  of  said 
partnership  and  practice  shall  be  divided  as  follows  :  Two 
books  shall  be  kept,  and  the  accounts  made  by  each  partner 
shall  be  kept  separate,  and  each  partner  shall  at  the  close 
of  said  partnership  be  entitled  to  the  different  amounts 
charged  in  his  book. 

"  C.  W.  Murphy." 

This  was  not  signed  by  Martin,  but  immediately  following 
it  is  a  second  part  of  the  contract,  signed  by  Martin  alone, 
agreeing  to  pay  the  sum  of  $175  absolutely,  and  (100  con* 
ditionally,  as  the  consideration  for  the  preceding  agreement 
of  Murphy,  and  specifying  the  terms  of  payment. 

The  contract  is  unique,  and  its  construction  can  hardly 
afford  a  precedent  for  the  construction  of  other  contracts,  as 
it  is  highly  improbable  that  another  like  it,  in  all  respects, 
will  ever  be  executed. 

The  rulings  of  the  circuit  court,  sQstaining  separate  de- 
murrers to  each  paragraph  of  the  complaint,  present  very 
different  questions. 

The  appellee  argues  that  the  contract,  being  in  restraint  of 
trade,  is  not  sufficiently  specific  as  to  time,  and  is  unreason* 
able. 

2d.  That  the  agreement  shows  upon  its  face  that  the  time 
during  which  the  appellee  agreed  not  to  practice  medicine 
in  Salem  had  expired  before  he  resumed  practice. 

3d.  That  the  contract  shows  no  consideration  for  the 
agreement  not  to  practice  ;  and, 

4th.  As  to  the  first  paragraph  of  complaint,  seeking  an 
injunction,  the  complainant  had  a  specific  remedy  fixed  by 
the  contract,  to  which  he  is  limited,  and  can  not  therefore 
have  relief  by  injunction. 

We  think  the  position  of  the  appellee  with  reference  to 
the  first  paragraph  is  well  taken. 

Generally,  one  who  shows  the  violation  of  a  va]id  contract 
between  him  and  another,  binding  the  other  not  to  pursue 
a  given  occupation,  and  shows  that  by  such  violation  of  con* 
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tract  he  is  injured,  is  entitled  to  an  injunction  restraining 
the  offending  party.  This  is  upon  the  ground  that  from  the 
nature  of  such  a  case,  just  and  adequate  damages  can  not  be 
estimated  for  a  breach  of  the  covenant.  Baker  v.  PoUmeyer, 
75  Ind.  451  (460). 

The  parties  to  such  a  contract  may,  however,  by  its  terms, 
agree  upon  stipulated  damages  which  may  be  recovered  for 
a  breach  of  its  conditions,  instead  of  leaving  that  question 
open,  uncertain  and  undetermined.  When  it  appears  that 
they  have  thus  agreed  upon  the  damages  which  may  be  re- 
covered for  a  breach  of  the  contract,  the  remedy  is  the  recov- 
ery of  the  sum  thus  fixed.  Johnson  v.  Gwinn,  100  Ind.  466 ; 
Duffy  V.  Skockey,  11  Ind.  70. 

Where  the  party  complaining  has  an  adequate  legal  rem- 
edy, injunction  will  not  lie.  Ploughe  v.  Boyer,  38  Ind.  113; 
Sims  V.  Gty  of  Frankfort,  79  Ind.  446 ;  Hendricks  v.  Gil- 
Christ,  76  Ind.  369  ;  Ricketts  v.  Spraker,  77  Ind,  371 ;  Caskey 
V,  (My  of  Greensburgh,  78  Ind.  233. 

The  sum  fixed  by  the  parties  themselves  in  their  contract 
will,  in  the  absence  of  fraud,  be  deemed  to  be  adequate  and 
the  proper  measure  of  damages  by  the  courts.  See  Dakin 
V.  Williams,  17  Wendell,  447. 

The  second  paragraph  of  the  complaint  presents  a  very  dif- 
ferent question,  and  requires  for  its  solution  that  we  construe 
the  contract  and  pass  upon  its  validity. 

The  objection  that  it  is  not  sufficiently  specific  as  to  time 
is  not  tenable.  Murphy  agrees  "  to  practice  medicine  no 
more  in  Salem  after  January  1st,  1888.'^  This  is  an  agree- 
ment that  he  will  never  again  practice  medicine  in  Salem, 
and  covers  all  time  thereafter.  This,  appellee  says,  how- 
ever, is  unreasonable,  and  is  a  greater  restraint  than  is  neces- 
sary for  the  protection  of  the  party,  and  is  for  that  reason 
void. 

A  contract  for  the  general  restraint  of  any  business  is 
illegal,  but  it  is  otherwise  if  the  restraint  is  reasonable  and 
partial.     Whether  in  a  given  case  the  restraint  is  reasonable 
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is  a  question  for  the  court.     Bowser  v.  Bliss,  7  Blackf.  344 ; 
Beard  v.  Dennis,  6  Ind.  200. 

A  contract,  reasonably  limited  as  to  the  territory  in  which 
the  specific  business  is  not  to  be  carried  on,  is  not  rendered 
invalid  because  the  restriction  as  to  time  is  indefinite  or  gen- 
eral. Bowser  v.  Bliss,  supra;  Beard  v.  Dennis,  supra;  Al^ 
ger  v.  Thaoher,  19  Pick.  51 ;  Smalley  v.  Greene,  52  Iowa, 
241. 

The  appellee  insists  that,  by  reason  of  the  peculiar  phrase- 
ology of  the  contract,  the  time  during  which  the  appellee 
was  to  refrain  from  practicing  medicine  must  be  limited  to 
one  year  from  its  date.  Or  that,  at  all  events,  after  that 
time,  no  penalty  could  be  recovered,  and  that,  as  the  second 
paragraph  shows  that  the  appellee  did  not  return  and  re- 
sume practice  until  more  than  a  year  and  a  half  ailber  the 
date  of  the  contract,  there  can  be  no  recovery. 

It  is  the  duty  pf  the  court  in  the  construction  of  the  con- 
tract to  give  effect,  if  possible,  to  all  of  its  parts. 

As  we  have  heretofore  said,  it  was  in  our  opinion  clearly 
the  intention  of  the  parties  that  the  appellee  should  never 
again  practice  medicine  in  the  town  of  Salem. 

We  think  it  equally  clear  that  the  parties  intended  to  fix 
the  measure  of  damages  which  might  be  recovered  by  the 
appellant  for  a  violation  of  the  contract.  The  agreement 
not  tx)  practice  was  evidently  one  of  its  material  stipulations. 
Every  other  duty  imposed  by  the  contract  upon  the  appel- 
lee was  to  be  performed  by  January  1,  1888,  and  during  the 
intervening  three  months  he  was  to  practice  medicine  as  a 
quasi  partner  with  the  appellant.  The  position  of  the  ap- 
pellee, therefore,  is  that  while  the  parties  used  language 
which  is  unequivocal,  stipulating  that  the  appellee  would 
never  again  practice  medicine  at  that  place,  and  also  clearly 
evinced  their  purpose  to  remove  all  doubt  and  uncertainty 
as  to  the  measure  of  damages  if  the  contract  should  be  broken, 
they, after  all, so  limited  the  stipulation  as  to  liquidated  dam- 
ages that  it  only  actually  covers  nine  months'  time.     The 
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contract  was  evidently  drawn  by  one  unfamiliar  with  legal 
phraseology^  and  unaccustomed  to  the  preparation  of  instru- 
ments of  that  character.  We  think  that,  construing  to- 
gether all  the  terms  of  the  contract,  in  the  light  of  the 
attendant  circumstances,  it  was  not  the  intention  of  the 
parties  that  there  should  be  no  penalty,  and  no  recovery  for 
a  breach  of  the  contract  after  the  expiration  of  a  year  from 
its  date,  but  that  the  undertaking  should  not  mature,  and 
there  should  be  no  recovery  within  that  time.  There  are 
no  negative  words  indicating  that  the  parties  intended 
there  should  be  no  recovery  after  that  date ;  and  while 
the  question  is  by  no  means  free  from  doubt,  in  our  opinion, 
for  a  breach  of  the  contract  occurring  at  any  time  after 
the  expiration  of  one  year  from  its  date,  an  action  can  be 
maintained  for  the  recovery  of  the  stipulated  damages. 

The  claim  that  the  contract  shows  no  consideration  for 
the  promise  not  to  again  engage  in  practice  can  not  be 
maintained.  The  second  part  of  the  contract  contains  the 
agreement  of  Martin  for  the  payment  of  the  consideration. 
The  language  used  is  general.  He  undertakes  to  pay  cer* 
tain  sums  of  money,  at  certain  times,  and  there  is  nothing 
to  indicate  that  it  is  to  be  paid  as  a  consideration  for 
only  a  part  of  the  appellee^s  undertakings.  The  only  in- 
ference that  can  be  drawn  from  the  language  used  is  that 
the  money  is  to  be  paid  as  an  entire  consideration  for  each 
and  all  of  the  things  purchased,  including  the  promise  not 
to  practice.  The  second  paragraph  of  the  complaint  avers 
that  on  a  certain  date,  prior  to  the  commencement  of  the 
suit,  the  appellee  returned  to  Salem,  and  resumed  there 
the  practice  of  medicine,  and  was  still  engaged  in  such 
practice.  We  think  it  states  a  good  cause  of  action,  and 
that  the  court  erred  in  sustaining  the  demurrer  to  it. 

The  judgment  is  reversed,  with  instructions  to  the  cir* 
cuit  court  to  proceed  in  accordance  with  this  opinion. 

Filed  Nov.  6,  1891. 
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No.  15,102. 
m  470  M0RNING8TAR  17.   MUSSEB  ET  AL. 

]|9  470  Bii«L  OF  Exceptions. — /^Yze<iee.—£vt(2en6e.— Where  the  steDographer'B  re- 

181   570  ,  poi't  u  referred  to  io  the  bill  of  exceptions,  but  is  not  incorporated 

//%    ^^^  therein,  it  does  not  become  part  of  the  bill. 

'j^  'il  F&AcncK,— Alleged  Admiuion  of  Incompetent  Evidenee.—Prefudicial  Error 

U9    ssl  ^^*^  ^  Shown. — Where  the  evidence  is  not  in  the  record,  the  judgment 

will  not  be  reversed  on  account  of  the  admission  of  alleged  incompe- 
tent evidence,  unless  it  is  affirmatively  made  to  appear  that  its  admis- 
sion was  error,  and  that  the  appellant  was  harmed  therebj. 

From  the  Owen  Circuit  Court. 

JD.  E.  Beem,  W.  Hickam,  C.  O.  Benner  and  W.  R.  Harn- 

soTif  for  appellant. 

O.  A.  Adams  and  J,  8.  Newby,  for  appellees. 

Elliott,  J. — In  the  bill  of  exceptions  incorporated  in 
the  record  the  report  of  the  stenographer  is  referred  to  as 
containing  the  evidence^  but  the  report  is  not  made  part  of 
the  bill,  nor  was  there  any  attempt  to  make  it  a  part  of  the 
bill  except  by  a  general  reference.  That  evidence  can  not 
be  brought  into  the  record  in  the  mode  here  pursued  has 
been  declared  in  many  cases.  Wagoner  v.  Wihon,  108  Ind. 
210,  and  cases  cited  ;  Fahlor  v.  State,  108  Ind.  387 ;  Stone 
V.  Brtywn,  116  Ind.  78 ;  Flint  v.  BumeU,  116  Ind.  481 ;  But^ 
levy.  Roberts,  118  Ind.  481;  Colt  v.  McOonnell,  116  Ind. 
249;  DoyaJv.  Landes,  119  Ind.  479;  Patterson  v.  Church* 
man,  122  Ind.  879;  Stevens  v.  StevenSy  127  Ind.  660,  and 
cases  cited  p.  563;  Dick  v.  Mullins,  128  Ind.  365. 

The  settled  rule  is,  and  long  has  been,  that  only  written 
evidence  can  be  made  part  of  the  bill  by  reference.  Patter' 
son  V.  Churchman,  supra;  Cluck  v.  Sfafe,  40  Ind.  263; 
Stratton  v.  Kennard,  74  Ind.  302 ;  Stewart  v.  Rankin,  39 
Ind.  161.  At  common  law  the  whole  evidence,  written  as 
well  as  oral,  was  required  to  be  embodied  in  the  bill  before 
it  was  signed.     Irwin  v.  Smith,  72  Ind.  482,  and  cases  cited 
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pp.  448,  449;  CXncinnatiy  etc.y  R.  B,  Co.  v.  Clifford,  113 
Ind.  460y  and  cases  cited  p.  468.  It  is  only  by  virtue  of 
the  statute  that  written  evidence  can  be  carried  into  the  bill 
by  reference,  and  the  use  of  the  words  "  here  insert."  Pat- 
terson V.  Churchman,  supra,  and  authorities  cited  p.  389. 
We  can  not,  therefore,  regard  the  evidence  as  in  the  record. 
It  is  incumbent  upon  an  appellant  to  bring  to  this  court 
a  proper  record.  Fellenzer  y.Van  Valzah,  95  Ind.  128;  Mc' 
Ardle  v.  McOinley  86  Ind.  538 ;  Collins  v.  United  States 
Ex.  Co,,  27  Ind.  11.  It  is  further  incumbent  upon  him  to 
present  such  a  record  as  affirmatively  shows  error,  and  that 
the  error  was  probably  prejudicial.  This  is  true  for  the 
reason  that  he  must  overcome  the  presumption  which  pre- 
vails in  favor  of  the  ruling  of  the  trial  court  that  no  harm- 
ful errors  were  committed.  It  has  been  held  in  a  great 
number  of  cases  that  a  judgment  will  not  be  reversed  unless 
the  record  makes  it  appear  that  there  was  error  prejudicial 
to  the  substantial  rights  of  the  appellant.  Wayne  County  Tp, 
Co.  V.  Berry,  5  Ind.  286;  McDermitt  v.  Hubanks,  25  Ind. 
232 ;  Nixon  v.  Campbell,  106  Ind.  47  ;  Louisville,  etc.,  R.  W. 
Co.  V.  Thompson,  107  Ind.  442 ;  Barter  v.  Eltzroth,  111  Ind. 
159 ;  Cline  v.  Lindsey,  1 10  Ind.  337 ;  Perkins  v.  Hayward, 
124  Ind.  445;  Shugart  v.  Miles^  125  Ind.  445,  and  cases 
cited;  Rogers  v.  Leyden,  127  Ind.  50  (55).  There  may,  of 
course,  be  cases  where  the  character  of  the  ruling  as  ex- 
hibited by  the  record  discloses  its  prejudicial  influence,  but 
the  mere  showing  that  an  error  was  committed  is  not  always 
sufficient.  Where  immaterial  evidence  is  admitted  the  rule 
is  that  the  error  is  harmless  because  such  evidence  could 
not  have  influenced  the  verdict,  but  where  material  evidence 
is  admitted  and  there  is  a  probability  that  it  worked  injury 
it  will  be  sufficient  to  warrant  a  reversal.  King  v.  Enter- 
prise Ins.  Co.,  45  Ind.  43 ;  Weik  v.  Pugh,  92  Ind.  382 ;  Tay- 
lor V.  Williams,  120  Ind.  414.  It  is  correctly  held  in 
Medsker  v.  Pogue,  1  Ind.  App.  197,  and  in  Houk  v.  Allen, 
126  Ind.  568,  that  an   erroneous  ruling  may,  where   the 
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record  fully  and  properly  shows  it  to  be  material  and  in- 
flaential,  authorise  the  inference  that  it  prejudiced  the  party 
against  whom  it  was  admitted,  but  it  is  probable  that  in  the 
latter  case  some  of  the  expressions  are  too  strong.  In  the 
case  before  us  the  evidence  asserted  to  be  incompetent  is  not 
in  the  record,  and  hence  there  is  no  affirmative  showing  of 
error,  much  less  is  there  any  showing  warranting  the  infer- 
ence that  the  alleged  wrongful  rulings  probably  influenced 
the  jurors  in  making  their  verdict. 

Judgment  affirmed. 

Filed  Not.  3, 1891. 
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Pleading. — Mitjoinder  cf  Forties — 2>«mtirrer.— In  an  action  by  a  wife  for 
damages  for  the  destraction  of  her  property  caused  by  the  negligence 
of  the  defendant,  where  the  name  of  the  husband  appears  in  the  cap- 
tion of  the  complaint  as  plaintiff,  but  is  not  mentioned  in  the  body  of 
the  complaint,'  and  no  attempt  is  made  to  state  a  joint  cause  of  action, 
the  name  of  the  husband  in  the  caption  will  be  regarded  as  surplusage, 
and  the  complaint  is  not  bad  on  demurrer  for  failure  to  present  a  good 
cause  of  action  in  favor  of  both  plaintiffs. 

Same. — Negligence. — A  complaint  which  charges  negligence  in  general 
terms  is  good  on  demurrer. 

Nbglioence.— ^cUuro/  Cku  (hmpawy, — Eatape  cf  Qa§  from  Maim. — Duty  to 
Public, — A  natural  gas  company  which  has  its  mains  and  pipes  laid  in 
the  streets  of  a  town  owes  a  duty  to  the  citizens  and  property-owners  to 
use  reasonable  and  ordinary  care  in  so  planting  its  pipes  and  mains  as 
to  prevent  the  escape  of  gas  therefrom  in  such  quantities  as  to  become 
dangerous  to  life  and  property. 

From  the  Grant  Circuit  Court. 

C.  E.  Shipley^  for  appellant. 

W.  H.  H.  Carroll  and  O.  H.  Dean,  for  appellees. 

MnjiEB,  J. — The  appellee  Cora  M.  Patton  brought  this 
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action  against  the  appellant  to  recover  damages  alleged  to 
have  been  caused  by  the  negligence  of  the  appellant. 

In  the  caption  of  her  complaint  the  name  of  her  husband 
appears  as  a  co-  plaintiff^  but  in  the  body  of  the  complaint 
no  mention  is  made  of  him  in  any  manner*  The  property 
alleged  to  have  been  destroyed  is  averred  to  be  her  property, 
and  no  attempt  is  made  to  state  a  joint  cause  of  action. 
Under  the  circumstances  we  must  regard  the  name  of  the 
husbaud  iu  the  caption  as  surplusage^  and  hold  that  the 
complaint  is  not  bad  on  demurrer  for  failure  to  present  a  good 
cause  of  action  in  favor  of  both  plaintiffs,  under  the  rule 
laid  down  in  Berkshire  v.  ShultZy  25  Ind.  523,  and  cases  fol- 
lowing it.     See,  also,  Stewart  v.  Babba,   120  Ind.  568. 

The  complaint  is  in  a  single  paragraph,  and  charges  that 
the  plaintiff  was  the  owner  of  a  dwelling  house  and  lot  in  the 
town  of  Marion  ;  that  the  house  was  of  the  value  of  $1,250, 
and  that  it  contained  personal  property  belonging  to  her  of 
the  value  of  $750  ;  that  the  defendant  was  a  corporation,  or* 
ganized  under  the  laws  of  Indiana,  being  engaged  in  fur- 
nishing natural  gas  for  fuel  and  light  to  the  citizens  of  Ma- 
rion, having  and  owning  mains  and  pipes  laid  in  the  streets 
of  said  town,  so  carelessly  laid  and  constructed  said  pipes 
and  gas  mains  as  to  allow  and  permit  such  gas  to. flow  and 
escape  from  its  line  of  pipe  through  which  such  natural  gas 
was  being  conducted  over,  upon,  through,  and  into  plain- 
tiff's lot  aforesaid,  and  into  the  dwelling  aforesaid,  and  to 
accumulate  therein  in  such  quantity  that  the  same  came  in 
contact  with  a  lighted  lamp  therein,  without  the  fault  of 
plaintiffs,  and  exploded,  and  set  fire  to  and  destroyed  the 
building  and  its  contents,  without  any  fault  of  the  plaintiff, 
to  her  damage  in  the  sum  of  $2,000. 

A  demurrer  was  overruled  to  this  complaint,  and  the  rul- 
ing is  assigned  as  error. 

The  first  objection  to  the  complaint  pointed  out  in  the 
brief  of  counsel  is  that  it  does  not  show  that  the  defendant 
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owed  the  plaintiff  any  duty  of  which  negligence  of  the  de- 
fendant could  be  considered  a  breach. 

The  complaint  is  not  very  full  or  specific  in  its  statement 
of  the  acts  of  negligence  of  which  the  defendant  was  guilty, 
or  of  the  manner  in  which  the  plaintiff  was  injured^  but  it 
does  show  that  the  plaintiff  owned  a  lot  in  the  town^  and  that 
the  defendant  had  its  mains  and  pipes  laid  in  the  streets  of 
the  town.  This  we  think  is  sufficient  to  show  that  the  de- 
fendant owed  a  duty  to  the  property-owners  of  the  town  to 
use  reasonable  and  ordinary  care  in  so  planting  its  pipes  and 
mains  as  to  prevent  the  escape  of  gas  therefrom  in  such 
quantities  as  to  become  dangerous  to  life  and  property. 
This  duty  the  defendant  owed  to  the  community  in  virtue 
of  its  occupancy  of  the  public  streets  which  belonged  to  the 
community^  for  its  own  special  and  extraordinary  use  in 
conducting  an  article  which  we  know  to  be  "  in  a  high  de- 
gree inflammable  and  explosive/'  Jamieson  v.  Indiana,  etc., 
Co.,  128  Ind.  555. 

In  Sisk  V.  Orump,  112  Ind.  504,  it  is  said :  "  There  can, 
as  a  general  rule,  be  no  action,  although  there  is  negli- 
gence, unless  the  party  guilty  of  negligence  was  under 
some  duty  to  the  person  who  sustains  the  injury.  While 
it  is  essential  that  the  defendant  should  be  under  some 
duty  to  the  plaintiff,  it  is  not  essential  that  the  duty 
should  be  directly  owing  to  him  as  an  individual.  A  defend- 
ant who  owes  a  duty  to  the  community  owes  it,  as  a  general 
rule,  to  every  member  of  the  community,  and  if  any  mem- 
ber suffers  a  special  injury  from  a  breach  of  that  duty,  an 
action  will  lie.'' 

The  liability  of  gas  companies  for  damages  occasioned  by 
leakage  from  their  pipes  and  mains  has  been  frequently 
recognized  by  the  courts.  Ormalaer  v.  Philadelphia  Cb.,  31 
Fed.  Rep.  354;  Emerson  v.  Lowell,  etc,  Co.,  3  Allen,  410. 

It  is  also  objected  that  the  complaint  does  not  show  how 
the  gas  was  conducted   from  the  leak  in  the  main  to  the 
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house.  As  has  been  observed^  the  allegations  of  the  com- 
plaint are  not  full  and  specific^  and  if  a  motion  to  make  the 
pleading  more  specifier  definite^  and  certain,  had  been  filed 
and  overruled^  as  was  the  case  in  Cincinnati,  etc.;  R.  R,  Co.  v. 
Caster,  57  Ind.  297,  we  would  feel  called  upon  to  reverse 
the  judgment;  but  it  has  many  times  been  held  that  a  com* 
plaint  is  good  on  demurrer  which  charges  negligence  in  gen- 
eral terms.  Deller  v.  Hofferbertk,  127  Ind.  414 ;  Toum  of 
Rushville  v.  Adams,  107  Ind.  475 ;  Cleveland,  etc.,  R,  W,  Co. 
V.  Wynard,  100  Ind.  160 ;  Louisville,  etc,  R,  R.  Co.  v.  Krin* 
ning,  87  Ind.  351 ;  CinoinnaU,  etc.,  R.  R.  Co.  v.  Chester, 
supra. 

We  can  not  know  that  natural  gas  will  not  pass  under  the 
soil  from  a  street  main  to  a  house  in  sufficient  quantities  to 
cause  an  explosion,  and  therefore  can  not  take  notice  that  the 
complaint  charges  an  impossibility. 

We  are  also  of  the  opinion  that  the  complaint  sufficiently 
Alleges  that  the  injury  to  the  property  of  the  plaintiff  occur- 
red without  her  fault  or  negligence. 

Holding,  as  we  do,  that  the  complaint  was  not  subject  to 
demurrer,  and  no  other  question  being  discussed  by  counsel 
in  their  brief,  the  judgment  is  affirmed,  with  costs. 

Filed  Nov.  8, 1891. 


No.  16,173. 

Saucer  v.  Keller  et  al. 

LiCENSS. — ExeeuUd. — Power  of  RevoeaUon. — Where  A.,  in  pursuance  of  a 
parol  license,  entered  upon  the  lands  of  B.  and  put  in  a  tile  ditch  inters 
secting  a  ditch  theretofore  constructed  upon  B.'s  land,  and  expended 
money  and  labor, 

Hdd,  that  the  license  became  an  executed  one,  and  that  B.  could  not  re> 
yoke  it  at  will,  and  obstruct  the  ditch  and  take  out  the  tiling. 

From  the  Howard  Circuit  Court. 


ISO    475 
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R.  Kimple,  J.  C.  BlacUidgCy  W.  E.  Blacklidge  and  B.  C. 
Moofij  for  appellant. 

/.  F.  EUioU  and  8.  L.  Kirkpatrick,  for  appellees. 

Olds,  J. — The  appellant  and  the  appellees  were  adjoining 
land-owners.  The  land  of  the  appellees  was  wet,  and  unfit 
for  cultivation  without  drainage,  and  the  natural  and  only 
outlet  for  the  drainage  of  appellees'  land  was  across  the  land 
of  the  appellant. 

The  appellees  being  desirous  of  draining  their  lands  en- 
tered into  a  parol  agreement  with  the  appellant  whereby  ap- 
pellees were  allowed  to  connect  the  ditches  upon  their  own 
land  with  a  ditch  on  the  land  of  the  appellant,  hj  construct- 
ing and  putting  in  tile  drain  across  the  land  of  the  appellant 
and  intersecting  with  the  ditch  upon  his  land,  thereby  afford- 
ing drainage  for  the  appellees'  land,  the  appellees  agreeing 
to  pay  the  appellant  a  compensation  for  such  privilege,  the 
amount  to  be  fixed  after  the  drain  was  completed,  by  appel- 
lant and  appellees  each  selecting  a  disinterested  person  to 
fix  the  amount  to  be  paid.  In  pursuance  of  this  agree- 
ment the  appellees  proceeded  to  and  did  put  in  said  tile  ditch, 
connecting  the  dit^^hes  upon  their  own  land  with  that  upon 
appellant's  land,  at  their  own  expense,  and  when  completed 
selected  a  person  to  act  for  them  in  fixing  the  amount  of 
compensation  to  be  paid.  The  appellant  neglected  and  re- 
fused to  select  any  person  to  act  for  him  in  pursuance  of 
said  agreement.  After  the  lapse  of  nearly  two  years  the  ap- 
pellant, without  authority,  wrongfully  took  up  some  of  the 
tiling  in  the  ditch  so  constructed  by  the  appellees  upon  his 
land,  and  thereby  obstructed  the  ditch  and  drainage  of  ap- 
pellees' land. 

The  appellees  file  their  complaint  in  this  action,  alleging, 
in  substance,  the  foregoing  facts,  and  that  they  have  at  all 
times  been  willing  to  pay  the  amount  fixed  by  the  persons 
to  be  chosen  to  assess  the  amount  to  be  paid  appellant,  and 
that  they  are  willing  to  pay  a  reasonable  sum.   They  further 
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allege  that  appellant  is  threatening  to,  and  is  about  to,  take 
up  other  portions  of  the  ditch,  and  to  change  the  line  of  the 
ditch  on  his  land  which  their  ditch  intersects,  thereby  de- 
stroying their  means  of  drainage,  asking  for  damages  and 
for  a  restraining  order  preventing  the  appellant  from  further 
interfering  with  such  drainage. 

Issue  was  joined  by  answer  of  general  denial.  The  cause 
was  tried  by  the  court,  resulting  in  a  finding  and  judgment 
for  the  appellees. 

Errors  are  assigned  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  in  overruling  a 
motion  for  a  new  trial. 

The  question  is  presented  as  to  the  validity  of  the  license 
to  enter  upon  the  land  of  the  appellant  and  construct  the 
drain. 

In  the  case  of  FergiLson  v.  Spencer,  127  Ind.  66,  the  law 
in  regard  to  parol  license  is  well  stated  as  follows :  ^^  It  is 
everywhere  settled  that  a  parol  license  to  use  the  land  of 
another  is  revocable  at  the  pleasure  of  the  licensor,  unless 
the  license  has  been  given  upon  a  valuable  consideration,  or 
money  has  been  expended  on  the  faith  that  it  was  to  be  per- 
petual or  continuous.  Where  a  license  has  been  executed 
by  an  expenditure  of  money,  or  has  been  given  upon  a  con- 
sideration paid,  it  is  either  irrevocable  altogether,  or  can  not 
be  revoked  without  remuneration,  the  reason  being  that  to 
permit  a  revocation  without  placing  the  other  party  in 
statu  quOf  would  be  fraudulent  and  unconscionable.'^  It  is 
further  said  :  ^*  Where  a  license  is  coupled  with  an  interest, 
or  the  licensee  has  done  acts  in  pursuance  of  the  license 
which  creates  an  equity  in  his  favor,  it  can  not  be  revoked.'' 
Hall  V.  Hedrick,  125  Ind.  326 ;  Messiok  v.  Midland  R.  W. 
do.,  128  Ind.  81. 

The  facts  in  the  case  at  bar  show  that  the  appellees'  nat- 
ural and  only  outlet  for  the  drainage  of  their  land  was  across 
the  lands  of  the  appellant.  By  proper  legal  proceedings  they 
could  have  obtained  drainage  over  and  across  the  land  of 
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the  appellant.  Instead  of  resorting  to  the  remedies  afforded 
by  the  drainage  laws,  the  parties  enter  into  a  mutual  agree- 
ment whereby  appellees  were  given  a  parol  license  to  enter 
upon  the  lands  of  the  appellant  and  put  in  a  tile  ditch,  in- 
tersecting a  ditch  theretofore  constructed  on  appellant's 
lands.  The  appellees,  in  pursuance  of  the  parol  license 
given  to  them,  entered  upon  appellant's  land  and  expended 
money  and  labor  and  put  in  the  ditch,  and  it  became  an  exe- 
cuted license ;  the  appellees  did  all  they  could,  the  ditch  was 
completed  affording  them  a  drainage  for  their  lands.  Upon 
the  faith  of  the  license  they  constructed  the  ditch  and  se- 
lected one  of  the  arbitrators,  and  were  ready  and  willing  to 
pay  any  reasonable  compensation  for  such  use  of  the  appel- 
lant's lands.  They  were  guilty  of  no  breach  of  the  contract, 
and  the  appellant  could  not  revoke  the  license  at  will  and 
obstruct  the  ditch  and  take  out  the  tiling.  The  complaint 
alleges  a  threatening  to  further  interfere  with  the  drainage. 
The  complaint  is  sufficient. 

It  is  next  urged  that  the  finding  is  not  supported  by  suf- 
ficient evidence.  We  have  examined  the  record.  There  is 
some  evidence  to  support  the  finding. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  5, 1891. 


129    478  No.  15,322. 

fl66    6S0  ' 

Kedy  et  al.  v.  Kramer  et  al. 

Married  Woman. — LiabUUy  o/.^NoU  and  Mortgage. — A  married  woman 
who  buys  property  may  execute  a  note  and  may,  jointly  with  her  has* 
band,  execute  a  mortgage  to  secure  the  purchase-money,  and  it  is  not 
material  whether  she  purchases  for  herself  alone  or  for  herself  and 
husband.  If  she  acquires  a  beneficial  ownership  in  the  land  purchased 
she  receiyes  a  consideration  for  her  contract,  and  is  a  principal  and  not 
a  surety. 
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From  the  CliutoD  Circuit  Court. 

J.  V,  Kent,  for  appellants. 

H,  O.  Morrison  and  M.  Morrison,  for  appellees. 

Elliott,  J. — The  appellee  sued  upon  a  note  and  mort- 
gage executed  by  William  U.  Kedy  and  Meda  Kedy  to  Oli- 
ver Qalvioi  and  by  Galviu  assigned  to  the  appellee. 

The  answers  of  the  appellants  were*  in  confession  and 
avoidance,  and  hence  admitted  the  material  allegation  of  the 
complaint  that  the  note  and  mortgage  were  assigned  to  the 
appellee.  As  this  allegation  was  admitted,  the  appellants 
can  not  successfully  insist  that  there  is  a  failure  of  evidence,, 
because  none  was  offered  to  prove  the  assignment. 

A  married  woman  who  buys  property  may  execute  a  note 
and  may,  jointly  with  her  husband,  execute  a  mortgage  to 
secure  the  purchase-money,  and  it  is  not  material  whether 
she  purchases  for  herself  alone  or  for  herself  and  her  hus- 
band. Miller  v.  Shields,  124  Ind.  166;  Berridge  v.  Banks, 
126  Ind.  561 ;  Young  v.  McFaddefii,  126  Ind.  264.  If  she 
acquires  a  beneficial  ownership  in  the  land  purchased  she 
receives  a  consideration  for  her  contract,  and  is  a  principal, 
not  a  surety.  Such  a  contract  as  that  of  the  purchase  of 
land  where  there  is  one  deed  conveying  to  a  wife  and  her 
husband  jointly,  can  not  be  split  into  fragments  to  the  pre- 
judice of  the  vendor,  but,  as  to  him,  all  the  purchasers  are 
principals,  and  the  promise  to  pay  indivisible.  Where  the 
vendor  conveys  to  the  wife,  naming  her  as  sole  grantee,  it  is 
even  more  clear  that  she  can  not  be  heard  to  aver  that  the 
consideration  did  not  move  to  her. 

We  have  not  examined  the  questions  of  appellate  practice 
discussed  by  appellees'  counsel  with  care,  but  from  such  an 
examination  as  we  have  given  them  we  are  inclined  to  think 
the  points  well  made. 

Judgment  affirmed. 

Fildd  Nov.  6, 1891. 
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Plbadino. — Complaint. — Suffieieney  of  After  Verdict, — If  a  complaint  is  suf- 
ficient to  bar  another  action  for  the  same  cause,  it  is  good  after  verdict, 
where  its  sufficiency  is  questioned  by  a  motion  in  arrest  of  judgment, 
or  by  an  assignment  of  error  in  the  Supreme  Court,  if  the  defects  are 
such  as  may  be  snppKed  by  proof. 

Seduction. — IrutruetioM  to  Jury, — Definilion  of  Seduction, — In  an  action  for 
damages  for  seduction,  it  is  not  error  for  the  court  to  instruct  the  jury 
tha(  "  the  term  seduction  is  defined  in  the  law  books  in  these  words," 
etc.,  instead  of  stating  an  independent  definition  covered  by  the  judge 
himself,  the  correctness  of  the  definition  not  being  questioned. 

Same  — Instructions  to  Jury, — Chastity  of  Plaintiff. — Presumptum  as  to. — It  is 
not  necessary  in  an  action  for  damages  for  seduction  to  instruct  the 
jury  that  before  the  plaintifi"  can  recover  she  must  prove  that  at  the 
time  of  the  commission  of  the  injury  she  was  of  chaste  character,  the 
court  having  instructed  the  jury  that  to  entitle  the  plaintiff  to  recover 
she  must  have  yielded  to  the  illicit  intercourse  by  reason  of  the  prom- 
ises and  influence  made  and  brought  to  bear  upon  her  by  the  man.  The 
presumption  of  law  is  in  favor  of  the  woman's  chastity,  and  in  the  ab- 
sence of  any  evidence  to  the  contrary,  the  law  will  presume  that  she 
was  chaste. 

Same. — Instructions  to  Jury,—  Unchastity  of  Plaintiff, — In  the  absence  of  evi- 
dence tending  to  show  that  the  plaintiff  was  an  unchaste  woman,  or  a 
woman  of  no  virtue,  it  is  proper  for  the  court  to  refuse  to  instruct  the 
jury  that  "  An  unchaste  woman,  or  one  who  is  not  virtuous,  can  not  be 
seduced." 

From  the  Pike  Circuit  Court. 

J.  S.  Pritchett,  for  appellant. 

E.  P.  Richardson  and  A.  H.  Taylor^  for  appellee. 

Olds,  J. — The  appellee  brings  this  action  for  damages 
for  her  own  seduction.  The  case  was  commenced  in  the 
Knox  Circuit  Court,  and  the  venue  changed  to  the  Pike  Cir- 
cuit Court,  where  there  was  a  trial  by  jury,  and  a  verdict  and 
judgment  in  favor  of  the  appellee  for  (1,200. 

Appellant  filed  a  motion  for  a  new  trial,  also  made  a  mo- 
tion in  arrest  of  judgment,  which  motions  were  overruled 
and  exceptions  reserved. 
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Errors  are  assigned  on  the  rulings  of  the  court  in  over- 
ruling the  motion  for  a  new  trial,  and  overruling  the  motion 
in  arrest  of  judgment.  It  is  also  assigned  as  error  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Counsel  for  appellant  first  discusses  the  suffi- 
ciency of  the  complaint. 

It  is  contended  that  the  complaint  is  insufficient  for  the 
reason  that  it  fails  to  state  with  sufficient  certainty  the 
methods  and  means  by  which  the  seduction  was  accom- 
plished. 

No  demurrer  was  filed  to  the  complaint,  it  was  first  ques- 
tioned after  verdict.  The  rule  is  that  if  a  complaint  is  suf- 
ficient to  bar  another  action  for  the  same  cause,  if  the  defects 
are  such  as  may  be  supplied  by  proof,  it  is  good  after  ver- 
dict, when  its,  sufficiency  is  questioned  by  motion  in  arrest, 
or  by  an  assignment  of  error  in  this  court.  Burkhari  v. 
Oladish,  123  Ind.  337;  Colchen  v.  Ninde^  120  Ind.  88; 
Chapdl  V.  Shuee,  117  Ind.  481. 

We  deem  it  unnecessary  to  set  out  the  complaint  in  this 
case,  as  we  regard  it  as  clearly  sufficient.  We  think  a  fair 
construction  to  be  put  upon  the  complaint  is,  that  it  charges 
that  the  appellant  accomplished  the  seduction  of  the  appel- 
lee, and  induced  her  to  surrender  her  chastity  and  virtue  to 
his  embraces,  by  keeping  company  with  her,  expressing  love 
for  and  promising  to  marry  her ;  and  this  was  the  construc- 
tion placed  upon  the  allegations  of  the  complaint  by  the 
judge  who  tried  the  cause  in  his  instructions  to  the  jury. 

The  appellant  contends  that  the  court  erred  in  the  giving 
of  certain  instructions,  and  in  the  refusal  to  give  certain 
other  instructions  requested  by  the  appellant.  The  evidence 
is  not  in  the  record. 

It  is  insisted  that  the  court  erred  in  giving  instruction 

numbered  three,  for  the  reason  that  it  states  that  seduction  is 

defined  by  the  law  books  in  certain  words,  and  that  it  was 

the  duty  of  the  court  to  instruct  the  jury  what  seduction  is 
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under  the  law,  aud  not  what  it  is  defined  to  be  by  the  books. 
The  instruction  is  short  and  we  here  set  it  out  in  full : 

**  3.  The  term  '  seduction '  is  defined  in  the  law  books  in 
these  words :  '  The  use  of  some  influence,  promise,  art,  or 
other  means  on  the  part  of  a  man  by  which  he  induces  a 
woman  to  surrender  her  chastity  and  virtue  to  his  embraces/ 
The  particular  influence  charged  in  the  complaint  is  that  the 
defendant  paid  his  attentions  to  the  plaintifl^,  and  expressed 
love  and  aflection  for  her  and  promised  to  marry  the  plain- 
tifl^." 

We  think  the  jury  were  not  misled  by  this  instruction. 
"  Seduction  '^  is  defined  by  Bouvier  as  "  The  act  of  a  man  in 
inducing  a  woman  to  commit  unlawful  sexual  intercourse 
with  him.''  The  definition  given  is  the  same  as  declared  by 
the  Supreme  Court  of  Oregon,  in  the  case  of  Patterson  v. 
Hayden,  17  Ore.  238,  but  no  question  is  raised  as  to 
the  correctness  of  the  definition,  and  we  think  the  fact  that 
the  court  stated  it  was  so  defined  by  the  books,  instead  of 
stating  an  independent  definition  coined  by  the  judge  him- 
self or  quoted  from  a  book,  is  a  mere  technical  objection,  and 
not  such  error  as  justifies  the  reversal  of  the  judgment. 

The  appellant  next  complains  of  the  fourth  instruction 
given  to  the  jury.     This  instruction  reads  as  follows  : 

"  4.  If  the  jury  find  from  a  preponderance  of  the  evidence 
that  the  defendant  Robinson  was  an  unmarried  man,  and  the 
plaintiff  an  unmarried  woman  at  the  time  of  the  commission 
of  the  alleged  injury,  and  that  Robinson,  by  his  attentions, 
expressions  of  love  and  affection  for  her,  and  promise  to 
marry  the  plaintiff,  thereby  gained  her  affection  and  confi- 
dence, and  importuned  her  to  sexual  intercourse  with  him, 
and  she,  through  her  confidence  in  him  and  love  for  him, 
yielded  to  his  solicitations,  it  was  seduction,  for  which,  un- 
der the  section  of  the  statute  before  quoted,  she  may  main- 
tain an  action  and  recover  such  damages  as  may  be  assessed 
in  her  favor;  and,  if  the  preponderance  of  the  proof  establishes 
the  material  propositions  above  named,  you  should  find  for 
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the  plaintiff^  and  assess  her  such  damages  as  you  think  just 
and  right  under  the  circumstances.'^ 

The  objection  to  this  instruction  is  that  it  omits  the  ele- 
ment of  previous  chaste  character ;  that,  in  order  to  con- 
stitute seduction,  the  woman  must  surrender  her  chastity, 
and  that  to  be  seduced  a  woman  must  be  virtuous  and  chaste ; 
in  other  words,  that  this  instruction  should  have  contained 
a  statement  to  the  effect  that  if  the  plaintiff  at  the  time  of 
the  commission  of  the  injury  was  an  unmarried  woman,  of 
chaste  character,  and  in  yielding  to  his  solicitations  sur- 
rendered her  chastity,  it  would  have  been  a  correct  state- 
ment of  the  law,  and  without  such  an  element  in  the  instruc- 
tion it  is  erroneous. 

The  presumption  of  the  law  is  in  favor  of  the  woman's 
chastity,  and  in  the  absence  of  any  evidence  to  the  contrary 
the  law  will  presume  that  she  was  chaste. 

In  the  case  of  State  v.  McGtintic,  73  Iowa,  663,  the  court 
holds  that  this  presumption  prevails  in  a  criminal  prosecu- 
tion for  seduction,  and  the  State  need  not  prove  it. 

In  a  case  for  seduction  the  general  character  for  chastity 
of  the  person  alleged  to  have  been  seduced  is  in  issue.  Shat- 
tuck  V.  Myers,  13  Ind.  46.  The  nnchastity  of  the  woman 
may  be  proven  for  two  purposes ;  one  -as  tending  to  show 
that  she  was  not  seduced — that  she  did  not  yield  by  reason 
of  any  in6uences,  promises,  arts  or  means  brought  to  bear 
upon  her  by  the  man,  but  yielded  on  account  of  her  own  lust 
and  want  of  chastity.  It  is  also  proper  in  mitigation  of 
damages. 

A  woman  of  previous  unchaste  character  may  reform  and 
afterwards  be  seduced,  and  recover  such  damages  as  she  may 
have  sustained,  if  she  in  fact  reformed  and  was  afterwards 
seduced. 

The  court  charged  the  jury  by  this  instruction  that  the 
plainti^,  before  she  could  recover,  and  to  establish  seduction, 
must  establish,  by  a  preponderance  of  the  evidence,  that  by 
reason  of  the  defendant's  attentions,  expressions  ot  love  and 
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affection  for  her,  and  of  his  promise  to  marry  her,  he 
gained  her  affection  and  confidence,  and  importuned  her 
to  sexual  intercourse  with  him,  and  that  she,  through  her 
confidence  in  him,  and  love  for  him,  so  gained  by  the 
means  aforesaid,  yielded  to  his  solicitations.  This  placed 
upon  the  plaintiff  the  burden  of  proving  that  it  was  by  rea» 
son  of  these  promises  and  means  used  by  defendant  that  she 
yielded,  and  not  on  account  of  her  own  lust  and  want  of 
chastity. 

The  evidence  not  being  in  the  record,  it  does  not  appear 
that  the  appellee's  chastity  was  questioned  by  the  appellant 
upon  the  trial,  or  that  there  was  any  evidence  tending  to  es- 
tablish want  of  virtue  on  her  part  previous  to  the  injury 
complained  of. 

The  presumption  being  in  favor  of  the  woman's  chastity, 
she  not  having  to  introduce  any  evidence  to  support  it  un- 
less attacked,  it  is  not  necessary  to  embody,  in  an  instruction, 
such  as  the  one  under  consideration,  stating  that  the  woman 
must  have  yielded  to  the  illicit  intercourse  by  reason  of  cer- 
tain promises  and  influences  made  and  brought  to  bear  upon 
her  by  the  man,  a  statement  that  it  must  also  be  proven  that 
she  was  of  previous  chaste  character. 

This  instruction  declares  that  the  jury  must  find  from  a 
preponderance  of  the  evidence  that  certain  facts  are  true  be- 
fore they  cau  find  for  the  plaintiff;  and  it  was  not  necessary 
that  any  evidence  should  l^ave  been  introduced  on  the  sub- 
ject of  chastity,  and,  for  aught  that  appears  in  this  case, 
none  was  introduced. 

The  jury  made  their  finding  from  the  evidence.  In  the 
absence  of  proof,  virtue  was  a  presumption  of  law. 

In  the  case  of  Smith  v.  Milburn,  17  Iowa,  30,  the  court 
held  that  an  unmarried  woman  of  previously  unchaste  char- 
acter, might,  in  an  action  for  her  own  seduction,  recover 
damages  for  loss  of  health  and  all  other  injuries  consequent 
upon  the  act  of  seduction,  except  injury  to  or  loss  of  char- 
acter. 
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There  are  decisions  holding  that  the  character  of  the 
plaintiff  before  the  seduction  may  be  shown  in  mitigation  of 
damages^  but  not  as  a  complete  defence.  See  Weaver  v. 
Bachert,  44  Am.  Dec.  159,  and  note,  pp.  171  and  176. 

We  do  not  think  the  court  erred  in  giving  the  fourth  in- 
struction. 

The  same  objection  is  made  to  instruction  numbered  five. 

It  is  next  contended  that  the  court  erred  in  refusing  in- 
struction numbered  two,  requested  by  appellant.  This  in- 
struction seeks  to  put  into  the  element  of  seduction  the  fact 
that  the  woman  must  be  at  the  time  chaste.  It  concludes  as 
follows :  '^An  unchaste  woman,  or  one  who  is  not  virtuous, 
can  not  be  seduced.' ' 

In  the  absence  of  evidence  tending  to  show  the  appellee 
to  be  an  unchaste  woman,  or  a  woman  of  no  virtue,  this  in- 
struction was  properly  refused,  even  if  such  an  instruction 
was  proper  under  any  state  of  the  proof.  It  does  not  follow 
that  because  a  woman  has  at  some  time  surrendered  her 
chastity  to  the  embraces  of  one  man,  she  may  not  be  after- 
wards seduced  by  another ;  nor  because  she  has  once  sinned 
that  she  can  not  repent,  and  then  be  seduced  and  recover 
for  her  seduction. 

What  we  have  said  disposes  of  the  question  arising  on  the 
refusal  to  give  the  fourth  instruction  requested  by  the  ap- 
pellant. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  7, 1891. 
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No.  16,065. 

Lamb  et  al.  v.  Cain  et  al. 

Chubchsb.— Deed  of  TnuA. — PrcpagaHon  of  Certain  Doetrinu.^-^Diversion  of 
Trwi. — Where  propert^r  has  been  dedicated  by  way  of  trust  to  support 
and  propagate  any  definite  doctrines  or  principles,  and  is  being  diverted 
from  the  use  intended  by  the  donor,  by  teaching  a  doctrine  different 
from  that  contemplated  at  the  time  the  donation  was  made,  it  is  the 
duty  of  the  court  to  make  such  orders  in  the  premises  as  will  secure  a 
faithful  execution  of  the  trust  confided.  But,  to  induce  a  court  of 
equity  io  interfere,  the  case  must  present  a  plain  and  palpable  abuse  of 
trust. 

SAMiL—EecUnaUieal  DeeisioM. — How  Eegarded  by  Civil  2Vi6ttn<il8.~  Where 
a  civil  right  depends  upon  some  matter  pertaining  to  ecclesiastical 
affairs,  the  civil  tribunal  tries  the  right  and  nothing  more,  taking  the 
ecclesiastical  decisions  out  of  which  the  civil  right  arises  as  it  finds 
them,  and  accepts  such  decisions  as  matter  adjudicated  by  another 
legally  constituted  jurudiction. 

Same. — Manner  of  Determining  Right  of  I^'operty  of  OrganizoAion. — Amend- 
ment of  Church  Constitution, — Powers  of  Oeneral  Conference, — Property  was 
deeded  to  persons  named  in  the  deed  as  trustees,  and  to  their  succes* 
8ors  in  office,  in  trust,  for  the  Church  of  the  United  Brethren  in  Christy 
to  have  and  to  hold  **  as  long  as  said  society  may  continue  to  use  the 
meeting- house  as  a  house  of  religious  worship,  for  the  use  of  the  mem- 
bers of  the  society  of  such  church  in  the  United  States  according  to  the 
rules  and  discipline  which  from  time  to  time  may  be  agreed  upon  and 
adopted  by  the  church  at  their  general  conference,  and  in  further  trust 
and  confidence  that  they  shall  at  all  times  forever  thereafter  permit 
such  ministers  and  preachers  belonging  to  such  church  as  shall  from 
time  to  time  be  duly  authorized  by  the  said  general  conference  to  preach 
and  expound  God's  holy  word  therein.'' 

Held,  that,  under  the  constitution  of  said  church,  the  general  conference 
has  power  to  determine  what  is  the  constitution  under  which  it  acts, 
and  to  determine  what  is  the  confession  of  faith  of  the  church  which  it 
represents. 

Heldf  also,  that  the  amended  constitution,  etc.,  of  said  church  was  prop- 
erly adopted  by  its  membership,  two-thirds  of  the  members  voting  on 
the  question  voting  in  favor  thereof. 

Hddf  also,  that  when  the  general  conference  resolved  that  a  revised  con- 
fession of  faith  and  amended  constitution  had  become  the  fundamental 
belief  and  organic  law  of  said  church  (two-thirds  of  the  members  of  the 
church  voting,  having  voted  in  favor  thereof),  and  that  it  would  be  in 
force  after  a  certain  date,  the  same  was  in  force  after  that  date. 
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Sddf  also,  that  those  who  adhered  to  the  amended  constitution  and  re- 
vised confession  of  faith  constitute  said  church,  while  those  who  refuse 
to  do  so,  must  be  regarded  as  seceders,  the  revised  confession  of  faith 
not  being  unscriptural  or  antagonistic  to  the  doctrines,  etc.,  of  the  church 
which  existed  at  the  time  of  the  execution  of  the  deed  to  the  land  in 
controversy. 

Same. — Amendment  of  ContHtulion, — Proportion  of  Votes  Necessary, — Where  a 
two-thirds  vote  was  required  to  amend  the  constitution  of  said  church, 
it  is  not  necessary  that  two-thirds  of  the  entire  membership  of  the 
church  should  vote  in  favor  of  so  amending,  but  simply  that  two  thirds 
of  those  actually  voting,  should  vate  in  favor  thereof. 

From  the  Wayne  Circuit  Court. 

T,  J.  Study y  W.  Lawrence  and  G.  R.  Yowig,{or  appellants. 
J,  F.  Kibbeyj Gunckel  and Howe,  for  appellees. 

CoPPEY,  C.  J. — This  was  an  action  by  the  appellees,  in 
the  Wayne  Circuit  Court,  against  the  appellants,  to  recover 
the  possession  of  the  real  estate  described  in  the  complaint,  to 
quiet  title  thereto,  and  to  enjoin  the  appellants  from  exercising 
any  control  over  the  meeting-house  situated  thereon.  Upon 
issues  formed,  the  cause  was,  by  agreement,  submitted  to  the 
court  for  trial,  with  a  proper  request  for  a  special  finding 
of  the  &cts  proven,  with  the  court's  conclusions  of  law 
thereon. 

As  the  nature  of  the  controversy  between  the  parties 
fully  appears  by  the  special  finding  of  the  facts  filed  by  the 
<;ourt,  we  need  not  refer  to  the  pleadings  in  the  cause.  It  ap- 
pears from  the  special  findings,  among  other  things,  that,  at 
the  time  this  action  was  brought,  the  Chujrch  of  the  United 
Brethren  in  Christ  was  an  organized  religious  society  in  the 
United  States,  having  official  bodies  for  the  government  of 
the  church,  its  members,  congregations,  and  officers ;  each 
being  clothed  with  certain  powers,  as  follows : 

Fird,  The  official  board  of  each  congregation,  which 
meets  monthly,  and  transacts  the  business  of  the  congrega- 
tions. It  consists  of  the  recognized  preachers,  exhorters, 
leaders,  stewards,  trustees,  and  Sunday-school  superintend- 
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ents  who  reside  within  the  bounds  of  the  congregation^  or 
hold  membership  therein. 

Second.  The  quarterly  conference,  composed  of  the  pre- 
siding elder  of  the  district,  and  the  preacher  in  charge,  and 
recognized  preachers,  exhorters,  class-leaders  and  stewards, 
trustees  and  Sunday-school  superintendents  who  reside 
within  the  district,  or  hold  membership  therein.  It  meets 
quarterly,  and,  among  other  things,  appoints  trustees  of  the 
meeting-houses,  who  hold  during  the  pleasure  of  the  quar- 
terly conference. 

Third.  The  annual  conference,  which  meets  yearly,  is 
composed  of  the  elders  and  licentiate  preachers  who  have 
been  received  by  the  annual  conference  in  each  district,  and 
is  presided  over  by  a  bishop  of  the  church. 

Fourth.  The  general  conference,  which  meets  every  four 
years,  composed  of  elders,  elected  by  the  church  members 
in  every  conference  district  throughout  the  society. 

The  o£Bcial  board  is  subordinate  to  the  quarterly  confer- 
ence,  the  quarterly  conference  to  the  annual  conference, 
and  the  annual  to  the  general  conference,  the  last  being  the 
highest  legislative  and  judicial  body  of  the  church. 

Some  time  prior  to  the  year  1800  the  Church  of  the 
United  Brethren  in  Christ  was  organized  as  a  religious  so- 
ciety. No  general  conference  of  the  church  was  held  until 
1815,  when,  on  the  6th  day  of  June  of  that  year,  the  first 
general  conference  was  held  at  Mt.  Pleasant,  in  Pennsyl- 
vania, in  pursuance  of  a  call,  which  had  before  that  time 
been  made.  This  conference  formulated  a  discipline,  which 
contained  the  rules  and  doctrine,  or  confession  of  faith,  of 
the  church.  Some  changes  in  the  phraseology  of  the  last 
clause  of  this  confession  of  faith  were  made  by  the  general 
conferences  of  the  church  of  1819, 1825, 1833, 1837, 1841  and 
1857,  and  in  1885  the  confession  of  faith  was  as  follows: 

"Old  Confession  of  Faith. 
"  In  the  name  of  God,  we  declare  and  confess  before  all 
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men  that  we  believe  in  the  only  true  God,  the  Father,  the 
Son,  and  the  Holy  Ghost ;  that  these  three  are  one — the 
Father  in  the  Sou,  the  Son  in  the  Father,  and  the  Holy 
Ghost  equal  in  essence  or  being  with  both ;  that  this  triune 
God  created  the  heavens  and  the  earth,  and  all  that  in  them 
is,  visible  as  well  as  invisible,  and,  furthermore,  sustains, 
governs,  protects  and  supports  the  same. 

*'  We  believe  in  Jesus  Christ ;  that  He  is  very  God  and 
man ;  that  He  became  incarnate  by  the  power  of  the  Holy 
Ghost  in  the  Virgin  Mary,  and  was  born  of  her ;  that  He  is 
the  Savior  and  Mediator  of  the  whole  human  race,  if  they 
with  full  faith  in  Him  accept  the  grace  proffered  in  Jesus ; 
that  this  Jesus  suffered  and  died  on  the  cross  for  us,  was 
buried,  arose  again  on  the  third  day,  ascended  into  heaven, 
and  sitteth  on  the  right  hand  of  God,  to  intercede  for  us ; 
and  that  He  shall  come  again  at  the  last  day  to  judge  the 
quick  and  the  dead. 

"  We  believe  in  the  Holy  Ghost ;.  that  He  is  equal  in  be- 
ing with  the  Father  and  Son,  and  that  He  comforts  the  faith- 
ful, and  guides  them  into  all  truth. 

'<  We  believe  in  a  Holy  Christian  Church,  the  communion 
of  saints,  the  resurrection  of  the  body,  and  life  everlasting. 

"  We  believe  that  the  Holy  Bible,  Old  and  New  Testa- 
ments, is  the  word  of  God ;  Aiat  it  contains  the  only  true 
way  to  our  salvation ;  that  every  true  Christian  is  bound  to 
acknowledge  and  receive  it  with  the  influence  of  the  Spirit 
of  God,  as  the  only  rule  and  guide ;  and  that  without  faith 
in  Jesus  Christ,  true  repentance,  forgiveness  of  sins,  and  fol- 
lowing after  Christ,  no  one  can  be  a  true  Christian. 

'^  We  also  believe  that  what  is  contained  in  the  Holy 
Scriptures,  to  wit,  the  fall  in  Adam  and  redemption  through 
Jesus  Christ,  shall  be  preached  throughout  the  world. 

^'  We  believe  that  the  ordinances,  viz.,  baptism  and  the 
remembrance  of  the  sufferings  and  death  of  our  Lord  Jesus 
Christ,  are  to  be  in  use  and  practiced  by  all  Christian  so- 
cieties ;  and  that  it  is  incumbent  on  all  the  children  of  God 
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l)articularly  to  practice  them,  but  the  manner  in  which  ought 
always  to  be  left  to  the  judgment  and  understanding  of  every 
individual.  Also  the  example  of  washing  feet  is  left  to  the 
judgment  of  every  one,  to  practice  or  not ;  but  it  is  not  be- 
coming of  any  of  our  preachers  or  members  to  traduce  any 
of  their  brethren  whose  judgment  and  understanding  in  these 
respects  is  different  from  their  own,  either  in  public  or  pri- 
vate. Whosoever  shall  make  himself  guilty  in  this  respect, 
shall  be  considered  a  traducer  of  his  brethren,  and  shall  be 
answerable  for  the  same.'^ 

This  confession  of  faith  was  never  submitted  for  ratifi- 
cation or  adoption  to  a  vote  of  the  members  of  the  church, 
but  became  the  confession  of  faith  and  doctrine  of  the 
church  by  reason  of  its  adoption  by  the  delegates  to  this 
general  conference,  and  as  such  it  remained  until  the  meet- 
ing of  the  general  conference  held  in  May,  1889. 

A  general  conference  met  in  Pickaway  county,  Ohio,  on 
the  10th  day  of  May,  1841.  This  conference  did  not  ratify 
the  constitution  adopted  by  the  preceding  general  conference, 
but  adopted  another  constitution.  A  motion  was  made  in 
the  conference  that  a  constitution  for  the  better  government 
of  the  church  be  adopted.  On  the  following  day  the  motion 
for  a  constitution  was  called  up,  a  spirited  discussion  ensued, 
the  vote  was  taken,  and  carrfed  in  favor  of  a  constitution — 
yeas  16,  nays  7.  On  motion,  a  committee  of  nine — one  from 
each  conference  district — was  appointed  to  draft  a  constitu- 
tion. This  committee  reported  a  constitution,  which  was 
read  twice,  and  laid  upon  the  table  until  the  following  morn- 
ing, when  it  was  read  a  third  time  by  sections,  and  adopted. 
This  constitution  was  as  follows : 

"  Constitution  of  1841. 

"  We,  the  members  of  the  Church  of  the  United  Breth- 
ren in  Christ,  in  the  name  of  God,  do,  for  the  perfecting  of 
the  saints,  for  the  work  of  the  ministry,  for  the  edifying  of 
the  body  of  Christ,  as  well  as  to  produce  and  secure  a  uni- 
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form  mode  of  action,  in  faith  and  practice,  also  to  define  the 
powers  and  the  business  of  quarterly,  annual,  and  general 
conferences,  as  recognized  by  this  church,  ordain  the  follow- 
ing articles  of  constitution : 

"Article  I. 

"Section  1.  All  ecclesiastical  power  herein  granted,  to 
make  or  repeal  any  rule  of  discipline,  is  vested  in  a  general 
conference,  which  shall  consist  of  elders,  elected  by  the  mem- 
bers in  every  conference  district  throughout  the  society ; 
provided,  however,  such  elders  shall  have  stood  in  that  ca- 
pacity three  years,  in  the  conference  district  to  which  they 
belong. 

"  Sec.  2.  General  conference  is  to  be  held  every  four 
years ;  the  bishops  to  be  considered  members  and  presiding 
officers. 

"  Sec.  3.  fkich  annual  conference  shall  place  before  the 
society  the  names  of  all  the  elders  eligible  to  membership 
in  the  general  conference. 

"Article  II. 

"Section  1.  The  general  conference  shall  define  the 
boundaries  of  the  annual  conferences. 

"  Sec.  2.  The  general  conference  shall,  at  every  session, 
elect  bishops  from  among  the  elders  throughout  the  church, 
who  have  stood  six  years  in  that  capacity. 

"  Sec.  3.  The  business  of  each  annual  conference  shall 
be  done  strictly  according  to  discipline ;  and  any  annual 
conference  acting  contrary  thereunto,  shall,  by  impeachment, 
be  tried  by  the  general  conference. 

"Sec.  4.  No  rule  or  ordinance  shall  at  any  time  be 
passed  to  change  or  do  away  the  confession  of  faith  as  it 
now  stands,  nor  to  destroy  the  itinerant  plan. 

'*  Sec.  6.  There  shall  no  rule  be  adopted  that  will  in- 
fringe upon  the  rights  of  any  as  it  relates  to  the  mode  of 
baptism,  the  sacrament  of  the  Lord's  supper,  or  the  washing 
of  feet. 
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*'  Sec.  6.  There  shall  be  do  rule  made  that  will  deprive 
local  preachers  of  their  votes  in  the  annual  conferences  to 
which  they  severally  belong. 

^'  Sec.  7.  There  shall  be  no  connection  with  secret  com- 
binations^  nor  shall  involuntary  servitude  be  tolerated  in 
any  way. 

"  Sec.  8.   The  right  of  appeal  shall  be  inviolate. 

"Article  III. 

^'  The  right,  title,  interest,  and  claim  of  all  property, 
whether  consisting  in  lots  of  ground,  meeting-houses,  lega- 
cies, bequests,  or  donations  of  any  kind,  obtained  by  pur- 
chase or  otherwise,  by  any  person  or  persons,  for  the  use, 
benefit,  and  behoof  of  the  Church  of  the  United  Brethren  in 
Christ,  is  hereby  fully  recognized  and  held  to  be  the  prop- 
erty of  the  church  aforesaid. 

"Article  IV. 

'^  There  shall  be  no  alteration  of  the  foregoing  constitu- 
tion,  unless  by  request  of  two-thirds  of  the  whole  society.'* 

This  constitution,  together  with  the  confession  of  fiiith, 
which  had  before  that  time  been  adopted,  was  printed  as 
the  constitution  and  confession  of  faith  of  the  church  in 
the  discipline  of  that  year,  and  in  each  succeeding  disci- 
pline every  four  years  up  to  the  year  1889.  This  constitu- 
tion was  never  submitted  to  the  members  of  the  church  for 
their  approval  or  disapproval,  but  went  into  force  immedi- 
ately by  virtue  of  its  adoption  by  said  general  conference, 
and  thus  became  the  organic  law  of  the  church,  and  so  re- 
mained until  May  13th,  1889. 

General  conferences  of  the  church  were  held  every  four 
years  from  1841  up  to,  and  including,  the  year  1889,  when 
the  last  one  prior  to  this  suit  was  held. 

On  the  8th  day  of  January,  1849,  one  John  Brown  wa& 
the  owner  in  fee  simple  of  the  land  in  controversy  in  thi& 
suit,  and  on  that  day  he  executed  a  deed  of  conveyance  for 
said  real  estate,  donating,  giving,  and  granting  to  Andrew 
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Nicholson,  Elias  Lamb,  Nathan  Wilson,  and  Jesse  W. 
Brooks,  trustees,  and  to  their  successors  in  office,  in  trust 
for  the  church  of  the  United  Brethren  in  Christ,  to  have 
and  to  hold,  the  west  half  of  said  real  estate  forever,  with- 
out any  exception  whatever,  and  the  east  half  thereof,  ^*  as 
long  as  said  society,  or  the  citizens  of  the  neighborhood,  may 
continue  to  use  the  meeting-house  as  a  house  of  religious 
worship  for  the  use  of  the  members  of  the  society  of  the 
United  Brethren  Church  in  the  United  States,  according  to  the 
rules  and  discipline  which  from  time  to  time  may  be  agreed 
upon  and  adopted  by  the  ch  urch  at  their  general  conferences  in 
the  United  States,  and  in  further  trust  and  confidence  that 
they  should  at  all  times,  forever  thereafter,  permit  such  min- 
isters and  preachers  belonging  to  the  said  church,  as  should 
from  time  to  time  be  duly  authorized  by  the  said  general 
conferences  to  preach  and  expound  God's  Holy  Word  therein. 

At  the  date  of  this  deed  there  was,  and  ever  since  has 
been,  a  meeting-house  on  said  land,  used  for  the  purpose 
of  religious  worship  by  a  congregation  of  members  of  the 
Church  of  the  United  Brethren  in  Christ.  It  is  known  as 
'^  Sugar  Grove  Church,"  and  is  under  the  jurisdiction  and 
control  of  the  General  Conference  of  the  Church  of  the 
United  Brethren  in  Christ.  The  legal  title  to  said  real  es- 
tate has  been  held  and  owned  by  the  trustees  mentioned  in 
said  deed,  and  their  successors  in  office  duly  elected  and  ap- 
pointed, from  the  date  o^said  deed  to  the  dat6  of  the  bring- 
ing of  this  suit. 

A  regular  general  conference  of  the  church  was  held  at 
Fostoria,  Ohio,  in  May,  1885,  composed  of  delegates  duly 
and  regularly  chosen  under  the  rules  and  regulations  of  the 
church  provided  therefor.  At  this  conference,  on  the  sec- 
ond day,  a  committee  on  revision,  consisting  of  thirteen 
members,  known  and  designated  as  ^^  Committee  No.  Six,'' 
was  appointed,  to  whom  were  referred  the  confession  of  faith, 
constitution,  and  section  3  of  Chapter  X.  of  the  discipline. 
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At  a  later  day  in  the  confereDce  this  committee  made  a  re- 
port,  in  which  it  was  resolved  that  a  church  commission, 
composed  of  twenty- seven  persons^be  authorized  and  estab- 
lished, consisting  of  the  bishops  of  the  church  and  ministers 
and  laymen,  appointed  and  elected  by  that  general  confer- 
ence, an  equal  number  from  each  bishop's  district— except 
that  the  Pacific  district  should  have  two  members  besides  its 
bishop ;  that  the  duties  and  powers  of  this  commission 
should  be  to  consider  the  present  confession  of  faith  and 
constitution  of  the  church,  and  prepare  such  a  form  of  belief, 
and  such  amended  fundamental  rules  for  the  government  of 
the  church,  as  will,  in  their  judgment,  be  best  adapted  to  se- 
cure its  growth  and  efiSciency  in  the  work  of  evangelizing 
the  world:  Promded,  First.  That  the  commission  shall  pre- 
serve unchanged  in  substance  the  present  confession  of  faith 
so  far  as  it  is  clear.  Second.  That  it  shall  also  retain  the 
present  itinerant  plan.  Third.  That  it  shall  keep  sacred  the 
general  usages  and  distinctive  principles  of  the  church  on 
all  great  moral  reforms  as  sustained  by  the  Word  of  God 
in  so  far  as  the  province  of  their  work  may  touch  them. 
The  report  further  provided  that  a  majority  vote  of  the  com- 
mission should  be  necessary  for  the  adoption  of  a  confession 
of  faith  and  constitution  for  submission  to  the  members  of 
the  church ;  that  the  commission  should  meet  at  such  time 
and  place  as  the  board  of  bishops  might  appoint,  and  was 
expected  to  complete  its  work  by  January  1st,  1886;  that 
the  commission  should  adopt,  and  cause  to  be  execute<1,  a 
plan  by  which  the  proposed  confession  of  faith  and  consti- 
tution might  receive  the  largest  possible  attention,  and  ex- 
pression of  approval  or  disapproval  by  the  people  of  the 
church,  including  all  necessary  regulations  for  taking,  count- 
ing and  reporting  the  vote  ;  and  that,  when  the  result  of  the 
vote  of  the  church  showed  that  two-thirds  of  all  the  votes 
cast  had  been  given  in  approval  of  the  proposed  confession 
of  faith  and  constitution,  it  should  be  the  duty  of  the  bishops 
to  publish  and  proclaim  said  result  through  the  official  organs 
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of  the  church ;  whereupon  the  confession  of  faith  and  con- 
stitution, thus  ratified  and  adopted,  should  become  the  fun- 
damental belief  and  organic  law  of  the  church,  and  provid- 
ing further  that  the  adoption  of  the  constitution  aforesaid 
should  in  no  way  affect  any  legislation  of  that  general  con- 
ference for  the  coming  quadrennium. 

This  report  was  signed  by  eleven  of  the  thirteen  mem- 
bers of  the  committee,  and  there  was  also  a  report  signed  by 
the  same  members  of  the  committee  recommending  a  law  on 
the  subject  of  secret  combinations  to  take  the  place  of  sec- 
tion 3  of  Chapter  X.  of  the  discipline  on  that  subject.  A 
minority  of  the  committee,  consisting  of  two  members, 
joined  in  a  minority  report  denying  the  authority  of  the 
general  conference  to  alter  or  amend  the  constitution  of  the 
church  without  first  securing  the  consent  oi  the  members  of 
the  church  by  a  two-thirds  vote.  The  majority  report  was 
adopted  by  the  conference,  and  on  a  subsequent  day  of  the 
conference  the  members  of  the  church  commission  were 
chosen,  as  provided  for  in  the  report. 

In  pursuance  of  this  action  of  the  general  conference, 
this  church  commission  so  chosen  met  in  Dayton,  Ohio,  on 
the  17th  day  of  November,  1885,  and  formulated  a  confes- 
sion of  faith  and  amended  constitution,  to  be  submitted  to 
the  members  of  the  church  for  their  approval  or  rejection, 
said  revised  confession  of  faith  and  amended  constitution  be- 
ing as  follows : 

«  REVISED  CONFESSION  OF  FAITH. 

'^  In  the  name  of  God,  we  declare  and  confess  before  all 
men  the  following  articles  of  our  belief: 

"Article  I. 

"op  ood  and  the  holt  TRiNrnr. 
"We  believe  in  the  only  true  God,  the  Father,  the  Son, 
and  the  Holy  Ghost ;  that  these  three  are  one— -the  Father 
in  the  Son,  the  Son  in  the  Father,  and  the  Holy  Ghost  equal 
in  essence  .or  being  with  the  Father  and  the  Son. 
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"Abticlb  II. 

'^OF  GBBATION  AND  PBOVIDENCB. 

*'  We  believe  this  triune  God  created  the  heavens  and  the 
earthy  and  all  that  in  them  is,  visible  and  invisible ;  that  He 
sustains,  protects  and  governs  these  with  gracious  regard  fur 
the  welfare  of  man,  to  the  glory  of  His  name. 

"Article  III. 

^OF  JESU8  CHRIST. 

"  We  believe  in  Jesus  Christ ;  that  He  is  very  God  and 
man  ;  that  He  became  incarnate  by  the  power  of  the  Holy 
Ghost,  and  was  born  of  the  Virgin  Mary ;  that  He  is  the 
Savior  and  Mediator  of  the  whole  human  race,  if  they  with 
full  faith  accept  the  grace  proffered  in  Jesus ;  that  this  Jesus 
suffered  and  died  on  the  cross  for  us,  was  buried,  rose  again 
on  the  third  day,  ascended  into  heaven,  and  sitteth  on  the 
■  right  hand  of  God,  to  intercede  for  us;  and  that  He  will 
come  again  at  the  last  day  to  judge  the  living  and  the  dead. 

•^Article  IV. 

"of  the  holt  ohost. 
"  We  believe  in  the  Holy  Ghost ;  that  He  is  equal  in  be- 
ing with  the  Father  and  the  Son ;  that  He  convinces  the 
world  of  sin,  of  righteousness,  and  of  judgment ;  that  He 
comforts  the  faithful  and  guides  them  into  all  truth. 

"Article  V. 

"of  the  holt  scriftubbs. 
"  We  believe  that  the  Holy  Bible,  Old  and  New  Testa- 
ments,  is  the  word  of  God  ;  that  it  reveals  the  only  true  way 
to  our  salvation ;  that  every  true  Christian  is  bound  to  ac- 
knowledge and  receive  it  by  the  help  of  the  Spirit  of  God 
as  the  only  rule  and  guide  in  faith  and  practice. 

"Article  VI. 

"of  the  ghubch. 
"  We  believe  in  the  Holy  Christian  Church  composed  of 
true  believers,  in  which  the  word  of  Grod  is  preached  by  men 
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divinely  called,  and  the  ordinances  are  duly  administered  ; 
that  this  divine  institution  is  for  the  maintenance  of  worship, 
for  the  edification  of  believers,  and  the  conversion  of  the 
world  to  Christ. 

<* Article  VII, 

«  OF  THE  SACRAMENTS. 

''  We  believe  that  the  sacraments,  baptism  and  the  Lord's 
Sapper,  are  to  be  used  in  the  church,  and  should  be  prac- 
ticed by  all  Christians ;  but  the  mode  of  baptism  and  the 
manner  of  observing  the  Lord's  Supper  are  always  to  be 
left  to  the  judgment  and  undei*8tanding  of  each  individual. 
Also,  the  baptism  of  children  shall  be  left  to  the  judgment 
of  believing  parents. 

''  The  example  of  the  washing  of  feet  is  to  be  left  to  the 
judgment  of  each  one,  to  practice  or  not. 

"Article  VIII. 

'*0P  DEPBAVmr. 

"  We  believe  that  man  is  fallen  from  original  righteous- 
ness, and  apart  from  the  grace  of  our  Lord  Jesus  Christ,  is 
not  only  entirely  destitute  of  holiness,  but  is  inclined  to  evil, 
and  only  evil,  and  that  contiqually ;  and  that  except  a  man 
be  born  again  he  can  not  see  the  kingdom  of  heaven. 

"Article  IX. 

**0f  JUSTIFICATION. 

"We  believe  that  penitent  sinners  are  justified  before  God 
only  by  faith  in  our  Lord  Jesus  Christ,  and  not  by  works ; 
yet  that  good  works  in  Christ  are  acceptable  to  God,  and 
spring  out  of  a  true  and  living  faith. 

"Article  X. 

"of  BEOENERATION  Aino    ADOPTION. 

"  We  believe  that  regeneration  is  the  renewal  of  the  heart 
of  man  after  the  image  of  God  through  the  word,  by  the  act 
of  the  Holy  Ghost,  by  which  the  believer  receives  the  spirit 
Vol.  129.— 32 
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of  adoption,  and  is  enabled  to  serve  God  with  the  will  and 

the  affections. 

*' Article  XI. 

"of  sanctificatiok. 
^^We  believe  that  sanctification  is  the  work  of  God's 
grace,  through  the  Word  and  the  Spirit,  by  which  those  who 
have  been  born  again  are  separated  in  their  acts,  words  and 
thoughts  from  sin,  are  enabled  to  live  unto  God,  and  to  fol- 
low holiness,  without  which  no  man  shall  see  the  Lord. 

"Article  XII. 

"of  the  CHBI8TIA1T  SABBATH. 

^  We  believe  that  the  Christian  Sabbath  is  divinely  ap- 
pointed ;  that  it  is  commemorative  of  our  Lord's  resurrec- 
tion from  the  grave,  and  is  an  emblem  of  our  eternal  rest ; 
that  it  is  essential  to  the  welfare  of  the  civil  community,  and 
to  the  permanence  and  growth  of  the  Christian  church,  and 
that  it  should  be  reverently  observed  as  a  day  of  holy  rest, 
and  of  social  and  public  worship. 

"Article  XIII. 

"  OF  THE  FUTUBE  STATE. 

"  We  believe  in  the  resurrection  of  the  dead ;  the  future 
general  judgment ;  and  an  eternal  state  of  rewards  in  which 
the  righteous  dwell  in  endless  life,  and  the  wicked  in  end- 
less punishment." 

Amended  Constitution. 

"In  the  name  of  God,  we,  the  members  of  the  Church  of 
the  United  Brethren  in  Christ,  for  the  work  of  the  ministry, 
for  the  edifying  of  the  body  of  Christ,  for  the  more  speedy 
and  effectual  spread  of  the  Gospel,  and  in  order  to  produce 
and  secure  uniformity  in  faith  and  practice,  to  define  the 
powers  and  business  of  the  General  Conference  as  recognized 
by  this  Church,  and  to  preserve  inviolate  the  popular  will 
of  the  membership  of  the  Church,  do  ordain  this  Constitu- 
tion : 
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"  Article  I. 

'^  Section  1*  All  ecclesiastical  power  herein  granted,  to 
enact  or  repeal  any  rule  or  rules  of  discipline,  is  vested  in  a 
general  conference,  which  shall  consist  ot  elders  and  laymen 
elected  in  each  annual  conference  district  throughout  the 
Church.  The  number  and  ratio  of  elders  and  laymen,  and 
the  mode  of  their  election,  shall  be  determined  by  the  Gen- 
eral Conference. 

"  Provided,  however,  that  such  elders  shall  have  stood  as 
elders  in  the  conferences  which  they  are  to  represent  for  no 
less  time  than  three  years  next  preceding  the  meeting  of  the 
General  Conference  to  which  they  are  elected ;  and  that  such 
laymen  shall  be  not  less  than  twenty-five  years  of  age,  and 
shall  have  been  members  of  the  Church  six  years,  and  mem- 
bers in  the  conference  districts  which  they  are  to  represent 
at  least  three  years  next  preceding  the  meeting  of  the  Gen- 
eral Conference  to  which  they  are  elected. 

"  2.  The  General  Conference  shall  convene  every  four 
years,  and  a  majority  of  the  whole  number  of  delegates 
elected  shall  constitute  a  quorum. 

"  Sec.  3.  The  ministerial  and  lay  delegates  shall  delib- 
erate and  vote  tegether  as  one  body ;  but  the  General  Con- 
ference shall  have  power  to  provide  for  a  vote  by  sepa- 
rate orders  whenever  it  deems  it  best  to  do  so;  and  in 
such  cases  the  concurrent  vote  of  both  orders  shall  be  nec- 
essary to  complete  an  action. 

''Sec.  4.  The  General  Conference  shall,  at  each  ses- 
sion, elect  bishops  from  among  the  elders  throughout  the 
Church,  who  have  stood  six  years  in  that  capacity. 

"  Sec.  5.  The  bishops  shall  be  members  ex  officio  and 
presiding  officers  of  the  General  Conference ;  but  in  case 
no  bishop  be  present,  the  conference  shall  choose  a  pres- 
ident pro  tempore. 

"  Sec.  6.  The  General  Conference  shall  determine  the 
number  and  boundaries  of  the  annual  conferences. 
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"Sec.  7.  The  General  Conference  shall  have  power 
to  review  the  records  of  the  annual  Conferences,  and  see 
that  the  business  of  each  annual  conference  is  done  strictly 
in  accordance  with  the  Discipline,  and  approve  or  annul 
as  the  case  may  require. 

"  Sec.  8.  The  General  Conference  shall  have  full  con- 
trol of  the  United  Brethren  Printing  establishment,  the 
Home,  Frontier,  and  Foreign  Missionary  Society,  the 
Church  Erection  Society,  the  General  Sabbath  School 
Board,  the  Board  of  Education,  and  Union  Biblical  Sem- 
inary. It  shall  also  have  power  to  establish  and  manage 
any  other  organization   or  institution  within  the  Church. 

'^  Sec.  9.  The  general  conference  shall  have  power  to 
establish  a  court  of  appeals. 

"  Sec.  10.  The  general  conference  may — ^two-thirds  of 
the  members  elected  thereto  concurring — propose  changes 
in,  or  additions  to,  the  confession  of  faith  :  Provided,  That 
the  concurrence  of  three-fourths  of  the  annual  conference 
shall  be  necessary  to  their  final  ratification. 

*^ Article  II. 

**  The  general  conference  shall  have  power,  as  provided 
Article  I.,  section  1,  of  this  constitution,  to  make  rules  and 
regulations  for  the  church  ;  nevertheless,  it  shall  be  subject 
to  the  following  limitations  and  restrictions : 

**  Section  1.  The  general  conference  shall  enact  no  rule 
or  ordinance  which  will  change  or  destroy  the  confession  of 
fiiith ;  and  shall  establish  no  standard  of  doctrine  contrary 
to  the  confession  of  faith. 

''  Sec.  2.  The  general  conference  shall  enact  no  rule 
which  will  destroy  the  itinerant  plan. 

**  Sec.  3.  The  general  conference  shall  enact  no  rule 
which  will  deprive  local  preachers  of  their  votes  in  the  an- 
nual conferences  to  which  they  severally  belong. 

"  Sec.  4.  The  general  conference  shall  enact  no  rule 
which  will  abolish  the  right  of  appeal. 
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"Article  III. 

"  Section  1.  We  declare  that  all  secret  combinations 
which  infringe  upon  the  rights  of  those  outside  their  organ- 
ization, and  whose  principles  and  practices  are  injurious  to 
the  Christian  character  of  their  members,  are  contrary  to 
the  word  of  God,  and  that  Christians  ought  to  have  no  con- 
nection with  them. 

"  The  general  conference  shall  have  power  to  enact  such 
rules  of  discipline  with  respect  to  such  combinations  as  in 
its  judgment  it  may  deem*proper. 

"  Sec.  2.  We  declare  that  human  slavery  is  a  violation 
of  human  rights,  and  contrary  to  the  word  of  Grod.  It  shall, 
therefore,  in  nowise  be  tolerated  among  us. 

"Article  IV. 

"  The  right,  title,  interest,  and  claim  of  all  property, 
both  real  and  personal,  of  whatever  name  or  description, 
obtained  by  purchase  or  otherwise,  by  any  person  or  per- 
sons, for  the  use,  benefit,  and  behoof  of  the  Church  of  the 
United  Brethren  in  Christ,  are  hereby  fully  recognized  and 
held  to  vest  in  the  church  aforesaid. 

"Article  V. 

"  Section  1.  Amendments  to  this  constitution  may  be 
proposed  by  any  general  conference — two-thirds  of  the  mem- 
bers elected  thereto  concurring — which  amendments  shall 
be  submitted  to  a  vote  of  the  membership  throughout  the 
Church,  under  regulations  authorized  by  said  conference. 

"  A  majority  of  all  the  votes  cast  upon  any  submitted 
amendment  shall  be  necessary  to  its  final  ratification. 

"  Sec.  2.  The  foregoing  amended  constitution  shall  be 
in  force  from  and  after  the  first  Monday  after  the  second 
Thursday  of  May,  1889,  upon  official  proclamation  thereof 
by  the  board  of  bishops :  Provided,  That  the  general  con- 
ference elected  for  1889  shall  be  the  lawful  legislative  body ' 
under  the  amended  constitution,  with  full  power,  until  its 
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final  adjournment^  to  enact  such  rules  as  this  amended  con- 
stitution authorizes." 

The  church  commission  established  a  plan  of  -submission 
of  the  proposed  revised  confession  and  amended  constitution 
to  a  vote  of  the  members  of  the  church,  in  which  it  was 
provided : 

First.  That  the  confession  of  faith  as  a  whole  should 
be  submitted  to  a  vote  of  the  church,  those  favoring  its 
adoption  to  have  written  or  printed  upon  their  ballots  the 
words  *' Confession  of  Faith,  Yes;"  those  opposed  to  its 
adoption  to  have  written  or  printed  upon  their  ballots  the 
words  '*  Confession  of  Faith,  No." 

Second.  That  the  amended  constitution  as  a  whole 
should  be  submitted  to  a  vote  of  the  church  members,  with 
the  following  exceptions :  Article  I.,  in  so  far  as  it  related 
to  lay  delegation  in  the  general  conference,  to  be  voted  upon 
separately ;  those  favoring  its  adoption  to  have  written  or 
printed  on  their  ballots  the  words  *'  Lay  Delegation,  Yes ; " 
those  opposed,  the  words  "  Lay  Delegation,  No ; "  also,  sec- 
tion 1,  of  article  III.,  to  be  submitted  separately,  those 
favoring  its  adoption  to  have  written  or  printed  upon  their 
ballots  the  words  "Section  on  Secret -Combinations,  Yes;" 
those  opposed,  the  words  "  Section  on  Secret  Combinations, 
No;"  those  favoring  the  adoption  of  the  remainder  of  the 
constitution  to  have  written  or  printed  on  their  ballots  the 
words  "Amended  Constitution,  Yes ; "  those  opposed,  the 
words  "Amended  Constitution,  No."  It  was  further  pro- 
vided that  the  vote  should  be  taken  during  the  month  of 
November,  1888,  and  that  the  publishing  agent  at  Dayton, 
Ohio,  should  furnish  each  presiding  elder,  three  months  be- 
fore the  time  of  voting,  the  necessary  number  of  tickets  and 
return  blanks;  the  presiding  elder  to  distribute  them  to  the 
pastors  in  his  district,  and  the  pastors  to  distribute  them  in 
proper  quantities  to  their  several  societies  at  least  ten  days 
before  the  time  of  voting.  The  pastor,  leaders,  and  stew- 
ards of  each  society  were  constituted  a  local  board  of  tel- 
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lers,  and  it  was  made  their  duty  on  the  day  of  voting  to 
enroll  the  names  of  all  who  voted,  and  to  receive  no  votes 
except  those  presented  in  person  by  the  members  on  the  day 
fixed  for  voting  by  the  local  board  of  tellers,  except  that 
where  a  member  was  incapacitated  by  age  or  sickness  to  at- 
tend, or  a  minister  be  absent  on  his  charge,  such  persons 
were  permitted  to  send  their  ballots  with  their  names  signed 
on  the  back  thereof.     The  list  of  voters  was  required  to  be 
preserved  for  one  year,  and  it  was  made  the  duty  of  each 
local  board  of  tellei*s  immediately  to  make  a  full  report  of 
the  vote  taken,  on  a  blank  provided  for  this  purpose,  to  its 
annual  conference  board  of  tellers,  who  were  to  be  elected 
by  each  annual  conference  at  the  session  next  preceding  the 
time  of  voting ;  and  these  annual  conference  boards  of  tel- 
lers were  required  to  receive  the   returns  from  the  local 
boards  of  tellers  in  the  t>ounds  of  the  conference,  and  to 
count  and  transmit  a  full  and  accurate  report  of  the  same, 
on  blanks  provided,  to  the  general  board  of  tellers,  on  or 
before  January  1st,  1889.     Provision  was  also  made  in  cases 
where  the  presiding  elders  or  annual  conferences  neglected 
or  refused  to  comply  with  instructions.     A  general  board  of 
tellers,  consisting  of  seven  persons,  was  constituted  at  Day- 
ton, Ohio,  whose  duty  it  was  to  receive  the  reports  from  the 
annual  conference  boards  of  tellers,  and  to  count  and  make  a 
full  and  accurate  report  of  the  same  to  the  board  of  bishops 
not  later  than  the  15th  day  of  January,  1889.     The  board 
of  bishoj)s  were  directed  to  prepare  a  letter  addressed  to  the 
church  on  the   work  of  the  commission,  to   be  published 
through  the  Religious  Telescope — the  official   organ  of  the 
church — and  otherwise,  which  was  done  in  January,  1886, 
and  the  bishop's  address,  accompanied  by  the  commission 
act,  plan  of  submission,  and  proposed  confession  and  con- 
stitution, were  distributed  generally  throughout  the  church 
immediately  thereafter. 

During  the  month  of  November,  1888,  the  vote  was  taken 
in  all  respects  as  provided  for  in  said  plan  of  submission, 
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and  the  votes  were  counted  and  canvassed  by  the  several 
boards  of  tellers,  as  therein  provided,  and  the  result  of  the 
vote  was  declared  by  the  general  board  of  tellers  on  the 
15th  day  of  January,  1889,  and  said  result  was  published 
in  the  Rdigioua  Telescope  on  the  23d  day  of  January,  1889  ; 
said  result  being  declared  to  be  as  follows : 

For  the  confession  of  &ith  .......  51,070 

Against  the  confession  of  faith 3,310 

For  the  amended  constitution 50,685 

Against  the  amended  constitution  ....    3,659 

For  lay  delegation 48,825 

Against  lay  delegation 5,634 

For  section  on  secret  combinations  ....  46,994 
Against  section  on  secret  combinations  .    .    7,298 

That  the  total  number  of  votes  cast  for 
and  against  the  several  propositions  was  .    .  54,369 

The  enrolled  membership  of  the  church  in  1888  was 
204,517,  s^id  enrollment  being  made  by  the  preachers  of  the 
church  under  a  disciplinary  law,  and  that  at  the  election,, 
held  in  November,  1888,  throughout  the  church  for  dele* 
gates  to  the  general  conference  of  1889,  at  which  election 
all  the  members  of  the  church,  without  regard  to  age  or  sex, 
were  entitled  to  vote,  the  total  number  of  votes  cast  was 
58,839. 

The  proclamation  of  the  vote  as  above  stated  was  agreed 
upon  and  signed  at  Chambersburg,  Pennsylvania,  May  6th, 
1889,  by  all  the  bishops  of  the  church  except  one,  who  was 
present  but  declined  to  sign  ;  and  the  same  was  published  in 
the  official  organs  of  the  church,  as  required  in  the  plan  of 
submission  adopted  by  the  general  conference. 

A  general  conference  of  the  church,  composed  of  dele- 
gates duly  and  regularly  elected  under  the  laws,  rules  and 
regulations  of  the  church,  met  at  the  York  Opera  House,  isk 
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York,  PeDDsylvania,  on  Thursday,  May  9th,  1889.  On  the 
second  day  of  the  conference  the  church  commission,  which 
had  been  established  by  the  general  conference  of  1885,  as 
above  stated,  submitted  to  the  conference- a  report  of  the 
work  done  by  it  in  connection  with  the  amended  constitu- 
tion and  revised  confession  of  faith,  embodying  in  said  re* 
port  the  said  constitution  and  confession  of  faith,  the  plan 
of  submission,  and  the  action  and  vote  of  the  members  of  the 
church  upon  the  several  propositions  submitted  as  stated 
above.  This  report  was  referred  to  a  special  committee  of 
seven,  with  instructions  to  report  to  the  conference  whether 
the  commission  had  acted  in  compliance  with  the  instructions 
of  the  general  conference,  and  whether  the  vote  had  been 
orderly  and  regular ;  and  also  to  recommend  to  the  confer- 
ence such  action  as  might  be  deemed  proper  to  be  taken  in 
the  premises.  Five  members  of  this  committee^  on  Satur- 
day, May  11th,  1889,  submitted  to  the  conference  a  report 
commending  and  approving  the  work  of  the  commission,  and 
recommending  the  adoption  of  the  following  resolutions: 

''  Resolvedn  By  the  general  conference  of  the  church  of 
the  United  Brethren  in  Christ,  in  quadrennial  session  as- 
sembled in  the  city  of  York,  Pennsylvania,  May  9th,  1889, 
that  the  recorded  proceedings  of  the  commission,  including 
the  revised  confession  of  faith  and  amended  constitution,  as 
formulated  and  submitted  to  the  vote  of  the  church,  together 
with  the  methods  of  submission  and  all  other  acts  by  which 
the  will  of  the  church  was  ascertained  thereon,  are  hereby 
approved  and  confirmed. 

''  2.  That  because  of  the  truth  that  the  revised  confes- 
sion of  faith  and  amended  constitution  as  a  whole,  and  all 
the  separate  propositions  thereof,  submitted  to  the  member- 
ship of  our  church,  have  been  adopted  by  more  than  the  re- 
quired two-thirds  of  all  the  votes  cast  thereon,  as  required 
by  the  general  conference  of  1885,  it  is  hereby  declared  and 
published  by  this  conference,  and  for  itself,  that  the  said  re- 
vised confession  of  faith  and  amended  constitution,  as  framed 
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and  submitted  by  the  lawfully  constituted  commission  of  the 
church,  are  become  the  fundamental  belief  and  organic  law 
of  the  church  of  the  United  Brethren  in  Christ,  and  will  be 
in  full  force  and  effect  on  and  after  the  13th  day  of  May, 
A.  D.  1888,  upon  the  proclamation  of  the  bishops  as  pro- 
vided and  ordered  in  said  amended  constitution." 

A  minority  report,  signed  by  two  members  of  the  com- 
mittee, was  also  submitted  to  the  conference,  reciting  that 
the  course  of  the  church  commission  had  been  irregular  in 
certain  particulars  therein  specified,  and  suggesting  that  the 
general  conference  submit  such  amendments  of  the  consti- 
tution to  the  vote  of  the  people  as  it  might  deem  wise  and 
prudent,  which  should  be  regarded  as  a  petition  for  such  pro- 
posed changes.  The  report  of  the  majority  of  the  committee 
was  adopted  u{>on  a  roll  call  by  a  vote  of  110  for  to  20 
against  it. 

On  the  13th  day  of  May,  1889,  there  was  published  in 
the  Religious  Telescope  the  proclamation  of  the  board  of 
bishops,  signed  by  J.  Weaver,  J.  Dickson,  N.  Castle,  E.  B. 
Kephart  and  D.  K.  Flickinger,  duly  qualified  and  acting 
bishops  of  the  church,  publishing  and  proclaiming  the  result 
of  the  vote  of  the  church,  in  accord  with  the  provisions  of 
the  general  conference  of  1885,  said  result  being  as  above 
set  forth  ;  and  announcing  further  that  the  result  of  said  vot« 
being  the  required  two- thirds,  they  did  thereby  publish  and 
proclaim  the  document  thus  voted  to  be  the  confession  of 
faith  and  constitution  of  the  church  of  tne  United  Brethren 
in  Christ. 

.  On  Monday,  May  13th,  1889,  after  the  proclamation  of 
the  board  of  bishops  had  been  read  to  the  general  conference, 
fifteen  of  the  twenty  members  who  had  voted  against  the 
adoption  of  the  report  of  the  committee  as  above  stated,  and 
who  had,  up  to  this  time,  been  participating  in  the  deliber- 
ations of  the  body,  withdrew  from  the  York  Opera  House, 
where  the  general  conference  was  then  being  held,  and  met 
in  a  body  at  the  Park  Opera  House  in  said  city  of  York,  and, 
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after  organizing,  adopted  a  paper,  which  stated,  in  substance, 
that,  inasmuch  as  one  hundred  and'ten  of  the  delegates  and 
members  of  the  general  conference  did,  on  May  11th,  1889, 
vote  to  adopt  a  new  constitution  and  confession  of  faith,  and 
did,  on  the  13th  day  of  May,  1889,  through  the  presiding 
bishop  declare  the  same  in  force,  thereby  forming  a  new 
church,  therefore  they  were  declared  to  have  thereby  vacated 
their  seats  as  members  of  the  general  conference  of  the  church 
of  the  United  Brethren  in  Christ.  Daily  sessions  of  this 
body  were  held  until  the  following  Saturday,  when  it  ad- 
journed sine  die.  It  transacted  business  pertaining  to  the 
affairs  of  the  church,  claimed  to  be  the  true  general  confer- 
ence of  the  church,  and  declared  its  adherence  to  the  old 
constitution  and  confession  of  faith.  The  persons  compos- 
ing it,  and  those  acting  with  them,  have  since  been  known 
and  designated  as  '*  Radicals.^' 

After  the  withdrawal  of  these  members,  the  conference 
which  had  been  in  session  at  the  York  Opera  House,  con- 
tinued its  sessions  each  day  until  Tuesday,  May  21st,  when 
it  adjourned  sine  die.  It  adopted  a  resolution  reciting  that, 
whereas,  certain  delegates— naming  them— had  actively  par- 
ticipated in  the  proceedings  of  that  body  from  its  organiza- 
tion to  the  close  of  its  third  day's  session,  and  had  then  va- 
cated their  seats  and  joined  in  the  formation  of  another 
church  organization,  outside  and  separate  and  apart  from 
the  place  properly  and  officially  occupied  by  the  lawfully 
elected  general  conference  of  the  church,  therefore  resolved, 
that  the  aforesaid  persons  were  declared  as  having  irregu- 
larly withdrawn  from  that  body  and  the  church,  and  were, 
in  view  of  these  facts,  no  longer  ministers  or  members  of 
the  Church  of  the  United  Brethren  in  Christ.  It  also 
adopted  certain  rules  concerning  insubordination  of  mem- 
bers of  the  church,  and  transacted  other  business  pertaining 
to  the  church.  This  body,  and  those  acting  with  it,  have 
since  been  known  and  designated  as  "  Liberals." 

Those  designated  as  *'  Radicals  "  have,  since  the  general 


508  SUPREME  COURT  OF   INDIANA, 

« 

Lamb  et  oL  v,  Cain  ef  aL 

conference  of  1889,  adhered  to  the  old  constitution  and  con- 
fession of  faith,  and  rejected  the  amended  constitution  and 
revised  confession  of  faith ;  those  known  and  designated  as 
*' Liberals"  accept  the  revised  confession  of  faith  and  amended 
constitution,  and  have  been,  since  that  time,  acting  there- 
under and  in  conformity  therewith. 

The  court  further  found  that  since  the  general  confer- 
ence of  1889,  the  doctrines  and  beliefs  of  the  church,  preached 
from  the  pulpits  and  taught  in  the  Sunday  schools  of  the 
church  by  both  "  Liberals  "  and  "  Radicals,"  have  not  been 
different  in  any  respect  from  the  doctrine  preached  or  taught 
before  said  conference  was  held,  and  that  the  new,  or  re- 
vised, confession  of  faith  is  not  unscriptural  or  antagonistic 
to  the  doctrines,  creed,  faith  or  belief  of  the  church  which 
existed  at  the  time  of  the  execution  of  the  deed  to  the  land 
in  controversy. 

The  plaintiffs  in  this  case  have  been  duly  elected  trustees 
of  said  Sugar  Grove  Church,  in  all  respects  as  required  by 
the  rules  and  regulations  of  the  church,  and  were  such  when 
this  suit  was  brought,  and  they  and  each  of  them  accept  the 
amended  constitution  and  revised  confession  of  faith,  and 
claim  to  be  acting  thereunder  and  in  harmony  therewith. 

The  defendants  have  been  duly  elected  trustees  of  said 
church,  in  all  respects  in  conformity  to  the  rules  and  usages 
of  the  church,  but  they  adhere  to  the  old  constitution  and 
confession  of  faith,  and  reject  the  amended  constitution  and 
revised  confession  of  faith ;  and  that  when  this  suit  was 
brought,  they  were  in  possession  of  the  property  in  contro- 
versy, and  were  denying  the  plaintiffs'  right  to  the  posses- 
sion thereof  or  the  use  of  the  same,  and  were  excluding  the 
plaintiffs  from  the  possession  and  use  thereof. 

It  appears  by  this  statement  of  the  facts  in  the  case  that 
there  are  two  church  organizations,  each  claiming  to  be  the 
church  known  as  the  United  Brethren  in  Christ. 

The  central  question  in  the  case  is  this :  Which  of  these 
organizations  is  the  church  ? 
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A  proper  solation  of  this  question  depends  Upon  the  cor- 
rect decision  of  numerous  other  legal  questions  which  clus- 
ter around  it^  and  upon  which  its  solution  depends. 

In  order  to  understand  these   questions,  and  to  properly 
decide  them  in  the  order  in  which  they  are  presented,  it  is* 
necessary  to  state  some  of  the  general  principles  of  law  ap- 
plicable to  this  class  of  cases,  and  by  which  they  are  gov- 
erned. 

The  questions  which  have  come  before  the  civil  courts 
concerning  the  rights  to  property  held  by  ecclesiastical 
bodies  have  been  divided  into  three  classes,  namely :  First 
Cases  where  the  property  which  is  the  subject  of  controversy 
has  been  by  deed,  or  will,  of  the  donor,  or  other  instrument 
by  which  the  property  is  held,  by  the  express  terms  of  the 
instrument,  devoted  to  the  teaching,  support,  or  spread  of 
some  specific  form  of  religious  doctrine  or  belief. 

Second.  To  property  held  by  a  religious  congregation 
which,  by  the  nature  of  its  organization,  is  strictly  independ- 
ent of  other  ecclesiastical  associations,  and,  so  far  as  church 
government  is  concerned,  owes  no  fealty  or  obligation  to  any 
higher  authority. 

Third.  To  cases  of  property  held  by  a  religious  congre- 
gation, or  ecclesiastical  body,  which  is  a  subordinate  mem- 
ber of  some  general  church  organization  in  which  there  are 
superior  ecclesiastical  tribunals  with  general  ultimate  pow- 
ers of  control  more  or  less  complete,  in  some  supreme  judi- 
catory over  the  whole  membership  of  that  general  organiza- 
tion.    Waison  V.  Jones^  13  Wallace,  679. 

As  to  the  first  class,  it  may  be  said,  there  is  no  doubt  that 
a  person  owning  property  in  his  own  right  may  dedicate 
such  property,  by  way  of  trust,  to  support  and  propagate 
any  definite  doctrines  or  principles,  provided  it  does  not  vio- 
late any  law  of  morality,  and  sufficiently  expresses  in  the 
instrument  by  which  the  dedication  is  made  the  object  of 
the  trust.  In  such  cases  it  is  the  duty  of  the  courts, 
in  a  case  properly  made,  to  see  that  the  property  so  dedi- 
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cated  is  not  diverted  from  the  trust  attaching  to  it,  and  so 
loDg  as  there  are  persons  in  interest,  standing  in  such  a  rela- 
tion to  the  property  as  that  they  have  a  right  to  direct  its 
control,  they  may  prevent  the  diversion  of  the  property  to 
'any  use  different  from  that  intended  by  the  donor.  If  such 
trust  is  confided  to  a  religious  denomination  or  congregation 
it  is  not  in  the  power  of  a  majority  of  that  denomination  or 
congregation,  however  large  the  majority  may  be,  by  reason 
of  a  change  of  religious  views,  to  carry  the  property  thus 
dedicated  to  the  support  of  a  new  and  different  doctrine. 

Where  it  is  alleged,  in  a  cause  properly  pending,  that 
property  thus  dedicated  is  being  diverted  from  the  use  in- 
tended by  the  donor,  by  teaching  a  doctrine  different  from 
that  contemplated  at  the  time  the  donation  was  made,  how- 
ever delicate  and  di£Bcult  it  may  be,  it  is  the  duty  of  the 
court  to  inquire  whether  the  party  accused  of  violating  the 
trust  is  teaching  a  doctrine  so  far  at  variance  with  that  in- 
tended as  to  defeat  the  objects  of  the  trust,  and  if  the  charge 
is  found  true,  to  make  such  orders  in  the  premises  as  will 
secure  a  faithful  execution  of  the  trust  confided.  Watson  v. 
Jones,  supra;  Miller  v.  Oable,  2  Denio,  492;  Attorney  Oeneral^ 
ex  rel.y  v.  Pearson,  3  Mer.  353  ;  Watkins  v.  Wilcox,  66  N.  Y. 
654 ;  Attorney  General,  ex  rel.,  v.  Toton  of  Dublin,  38  N.  H. 
459  ;  Happy  v.  Morton,  33  111.  398 ;  Fadness  v.  Braunborg, 
73  Wis.  257. 

But,  to  induce  a  court  of  equity  to  interfere,  the  case  must 
present  a  plain  and  palpable  abuse  of  trust. 

In  the  case  of  Fadness  v.  Braunborg,  supra,  it  was  said 
by  the  court :  "  It  is  not  the  province  of  the  courts  of 
equity  to  determine  mere  questions  of  faith,  doctrine,  or 
schism  not  necessarily  involved  in  the  enforcement  of  ascer- 
tained trusts.  Hs  sfe  ♦  Courts  deal  with  tangible  rights, 
not  with  spiritual  conceptions  unless  they  are  incidentally 
and  necessarily  involved  in  the  determination  of  legal  rights. 
Such  trust,  when  valid  and  so  ascertained,  must  of  course  be 
enforced ;  but  to  call  for  equitable  interference  there  must 
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be  such  a  real  and  substantial  departure  from  the  designated 
faith  or  doctrine  as  will  be  in  contravention  of  such  trust.'^ 
So,  ID  Happy  v.  Morton^  supra,  it  \vassaid  :  "  There  must  be 
a  r^a/and  su6«^an^ia/ departure  from  the  purposes  of  the  trust, 
such  an  one  as  amounts  to  a  perversion  of  it,  to  authorize 
the  exercise  of  equitable  jurisdiction  in  granting  relief.'^ 
This  language  was  quoted  with  approval  in  the  case  of  Law^ 
son  \.Kolben8(mj  61  111.  405. 

In  the  case  at  bar  the  land  was  conveyed  to  the  persons 
named  in  the  deed  as  trustees,  and  to  their  successors  in  of- 
fice, in  trust  for  the  church  of  the  United  Brethren  in  Christ, 
to  have  and  to  hold,  the  west  half  forever,  without  any  ex- 
ception, and  the  east  half  thereof  '^  as  long  as  said  society, 
or  the  citizens  of  the  neighborhood,  may  continue  to  use  the 
meeting-house  as  a  house  of  religious  worship  for  the  use  of 
the  members  of  the  society  of  the  United  Brethren  Church 
in  the  United  States,  according  to  the  rules  and  discipline 
which  from  time  to  time  may  be  agreed  upon  and  adopted 
by  the  church  ai  their  general  conferences  in  the  United  States^ 
and  in  further  trust  and  confidence  that  they  shall  at  all 
times  forever  thereafter  permit  such  ministers  and  preachers 
belonging  to  such  church  as  shall  from  time  to  time  be  duly 
authorized  by  the  said  general  conference  to  preach  and  expound 
God's  holy  word  therein." 

It  is  quite  obvious  from  the  language  used  in  this  deed 
that  it  was  the  intention  of  the  donor  to  place  the  property, 
in  a  measure,  under  the  control  of  the  general  conference, 
and  that  the  house  thereon  used  for  public  worship  should 
be  used  by  such  minister  or  preachers  as  were  authorized  by 
such  conference  to  preach.  It  is  but  reasonable  also  to  pre- 
sume that  he  did  not  intend  that  a  doctrine  antagonistic  to 
that  held  by  the  United  Brethren  in  Christ  at  the  time  of 
the  donation  should  be  preached  in  the  house  of  worship 
situated  upon  the  land. 

In  this  case,  however,  there  is  an  express  finding  of  the 
circuit  court  that  heard  the  evidence  in  the  cause,  to  the  effect 
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**  that  since  the  general  conference  of  1889  the  doctrines  and 
beliefs  of  the  church,  preached  from  the  pulpits  and  taught 
in  the  Sunday  schools  of  the  church,  by  both  ^  Liberals ' 
and  '  Radicals/  have  not  been  different  in  any  respect  from 
the  doctrines  preached  or  taught  before  that  conference  was 
held/' 

It  is  further  expressly  found  by  the  circuit  court  **  that 
the  new  or  revised  confession  of  faith  is  not  unscriptural  or 
antagonistic  to  the  doctrines,  creed,  faith  or  belief  of  the 
church  which  existed  at  the  time  of  the  execution  of  the 
deed  to  the  land  in  controversy/' 

Assuming,  without  now  deciding,  that  what  is  termed  in 
these  proceedings  the  new  or  revised  confession  of  faith,  has 
been  legally  adopted,  and  is  now  the  confession  of  faith  of 
the  church,  we  are  unable  to  discover  such  an  antagonism 
between  it  and  the  old  confession  of  faith,  as  does,  in  our 
opinion,  amount  to  a  perversion  of  the  trust.  It  can  not  be 
said  that  there  is  a  realy  8tU>stantial  departure  from  the  pur- 
poses of  the  trust,  such  as  would  authorize  the  exercise  of 
the  equitable  jurisdiction  of  the  courts  to  grant  relief,  or 
that  there  is  a  plain  and  palpable  abuse  of  the  trust  which 
calls  for  the  interference  of  the  courts. 

There  is  no  claim  by  either  of  the  parties  that  this  case 
falls  within  the  rules  governing  the  second  class  above  named, 
and  for  that  reaf>on  such  rules  need  not  be  examined  here. 

And  this  brings  us  to  an  examination  of  the  rules  of  law 
governing  the  third  class  to  which,  it  is  conceded  by  all  the 
parties  to  this  controversy,  the  case  now  under  consideration 
belongs. 

It  may  be  remarked,  at  the  outset,  that  the  civil  courts  in 
this  country  have  no  ecclesiastical  jurisdiction.  There 
is  a  complete  separation  of  church  and  state.  Every  one 
has  the  legal  right  to  entertain  any  religious  belief,  to  prac- 
tice any  religious  principle,  and  to  teach  any  religious  doc- 
trine which  does  not  violate  the  laws  of  morality  or  prop- 
erty, and  which  does  not  infringe  the  personal  rights  of  oth- 
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-evBy  which  may  seem  to  him  right  and  proper,  without  any 
interference  from  the  courts.  The  law  here  knows  no  heresy, 
and  is  committed  to  the  support  of  no  dogma.  It  recog- 
nizes th£  right  of  the  people  to  organize  voluntary  religious 
associations,  to  assist  in  the  dissemination  of  any  and  all  re* 
ligious  doctrines,  with  the  exceptions  above  named,  and  to 
create  tribunals  for  the  decision  of  controverted  questions  of 
faith,  and  for  ecclesiastical  government  of  all  the  individual 
members,  congregations,  and  officers  within  the  general  as- 
sociation. 

All  who  unite  with  such  associations,  when  so  organized, 
impliedly  consent  to  submit  to  such  government.  From 
these  considerations  the  rule  in  this  country  has  become  ele- 
mentary that,  when  a  civil  right  depends  upon  some  matter 
pertaining  to  ecclesiastical  affairs,  the  civil  tribunal  tries  the 
right,  and  nothing  more,  taking  the  ecclesiastical  decisions 
out  of  which  the  civil  right  has  arisen  as  it  finds  them,  and 
accepts  such  decisions  as  matters  adjudicated  by  another  le- 
gally constituted  jurisdiction.  White  Lick,  etc.,  v.  White 
Lick,  etc,  89  Ind.  136;  Watson  y.  Jones,  supra  ;  Dwenger  v. 
Geary ,  113  Ind.  106;  Connitt  v.  Refoi^med,  elc..  Church,  54 
K  Y.  551  ;  Gaffv.  Greer,  88  Ind.  122;  Harrison  v.  Hoyle, 
24  Ohio  St.  254. 

In  the  case  of  White  Lick,  etc.^  v.  White  Lick,  etc,,  supra, 
this  court  said  :  "  The  civil  courts  act  upon  the  theory  that 
the  ecclesiastical  courts  are  the  best  judges  of  merely  eccle- 
siastical questions,  and  of  all  matters  which  concern  the  doc- 
trines and  discipline  of  the  respective  religious  denominations 
to  which  they  belong.  When  a  person  becomes  a  member 
of  a  church  he  becomes  so  upon  the  condition  of  submission 
to  its  ecclesiastical  jurisdiction,  and  however  much  he  may 
be  dissatisfied  with  the  exercise  of  that  jurisdiction,  he  has 
no  right  to  invoke  the  supervisory  power  of  a  civil  court  so 
long  as  none  of  his  civil  rights  are  invaded." 

In  the  case  of  German  Reform  Church  v.  Seibert,  ex  reL,  3 
Vol.  129.— 33 
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Bar.  291,  it  was  said  by  the  court :  "  The  decisions  of  ecclesi- 
astical courts^  like  every  other  judicial  tribunaly  arefiual;  as 
they  are  the  best  judges  of  what  constitutes  an  offence  against 
the  word  of  God  and  the  discipline  of  the  church.  Any 
other  than  those  courts  must  be  incompetent  judges  of  mat- 
ters of  faithy  discipline  and  doctrine ;  and  civil  courts,  if 
they  should  be  so  unwise  as  to  atten^pt  to  supervise  their  judg- 
ments on  matters  which  come  within  their  jurisdiction,  would 
uuly  involve  themselves  in  a  sea  of  uncertainty  and  doubt, 
which  would  do  anything  but  improve  either  religion  or  good 
morals." 

In  this  case  it  is  contended  by  the  appellants  that  the  new 
constitution  and  the  revised  confession  of  faith  were  never 
legally  adopted,  and  that  those  acting  under  such  constitu- 
tion and  confession  of  faith  have  created  a  new  organization, 
which  is  not  the  church  of  United  Brethren  in  Christ,  while 
they,  adhering  to  the  old  constitution  and  the  old  confession 
of  faith,  which  are  still  in  force  and  unchanged,  constitute 
the  church,  and  that  they  are  for  that  reason  entitled  to  hold 
and  control  the  property  in  controversy. 

We  think  it  must  be  true  that  if  the  old  constitution  and 
the  old  confession  of  faith  have  never  been  legally  changed, 
and  are  still  in  force,  those  adhering  thereto  constitute 
the  church ;  while,  on  the  other  hand,  if  they  have  been 
legally  changed  and  the  new  constitution  and  new  confession 
are  now  the  confession  of  faith  and  constitution  of  the  church 
of  the  United  Brethren  in  Christ,  those  who  refuse  to  accept 
and  act  under  them  are  to  be  regarded  as  seceders,  and  no 
longer  members  of  that  church,  and  have  no  right  to  control 
its  property. 

In  this  connection  it  is  contended  by  the  appellants  that 
the  constitution  could  not  be  changed  or  amended  without 
a  previous  request  of  two-thirds  of  the  entire  membership 
of  the  church,  and  that  a  vote  of  less  than  two-thirds  of  the 
entire  membership  was  not  sufficient  to  authorize  such  amend- 
ment. 
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While  Article  JV.  of  the  constitution  of  1841  prohibits 
the  general  conference  from  making  any  alteration  in  that 
instrument  unless  by  request  of  two-thirds  of  the  whole 
society^  it  is  to  be  observed  that  it  is  silent  as  to  the  time  at 
which  such  request  shall  be  made,  as  well  as  the  manner  of 
making  it. 

It  can  not  be  successfully  maintained  that  the  general  con- 
ference of  1885^  or  the  commission  provided  by  its  action, 
made  any  change  in  the  constitution  or  in  the  confession  of 
faith.  The  most  that  can  be  said  of  the  action  of  that  con- 
ference is  that  it  adopted  a  plan  by  which  the  sense  of  the 
society  might  be  taken  upon  the  propriety  of  making  certain 
amendments  to  the  constitution  and  of  revising  the  confes- 
sion of  faith. 

When  those  proposed  changes  were  submitted  to  a  vote 
of  the  members  of  the  society^  it  is  said  that  less  than  two- 
thirds  voted  thereon,  and  that  even  if  the  vote  could  be 
treated  as  a  request  for  such  changes,  it  did  not  amount  to  a 
request  of  two-thirds  of  the  whole  society,  as  provided  in 
the  constitution  itself. 

It  is  undoubtedly  true  that  organic  law  can  not  be  changed 
in  any  other  manner  than  that  provided  by  the  instrument 
itself,  where  it  provides  for  an  amendment  or  change,  so  the 
question  is  fairly  presented  as  to  whether  the  vote  in  favor 
of  the  amended  constitution  is  to  be  regarded  as  a  compli- 
ance with  the  constitutional  requirements  relating  to  amend- 
ments. And  this  involves,  to  some  extent,  the  legal  mode 
of  ascertaining  the  number  of  legal  voters  at  a  given  elec- 
tion. Upon  this  subject  Mr.  McCrary,  in  his  work  on  Elec- 
tions, says :  "  Where  a  statute  requires  a  question  to  be  de- 
cided, or  an  officer  to  be  chosen,  by  the  votes  of  '  a  majority 
of  the  voters  of  a  county,'  this  does  not  require  that  a  majority 
of  all  persons  in  the  county  entitled  to  vote  shall  actually 
vote  affirmatively,  but  only  that  the  result  shall  be  decided 
by  the  majority  of  the  votes  cast,  provided  always  that  there  is 
a  fair  election  and  an  equal  opportunity  for  all  to  participate. 
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In  such  a  case  the  only  proper  test  of  the  number  of  per- 
sons entitled  to  vote  is  the  result  of  the  election  as  deter- 
mined by  the  ballot-box,  and  the  courts  will  not  go  outside 
of  that  to  inquire  whether  there  were  other  persons  entitled 
to  vote  who  did  not  do  so.  The  '  voters  of  the  county,  re- 
ferred to  by  all  such  statutes,  are  necessarily  the  voters  who 
vote  at  the  election,  since  the  result  in  each  case  must  be  de*^ 
termined  by  a  count  of  the  ballots  cast,  and  not  by  an  in- 
quiry as  to  the  number  not  cast.' "  McCrary  Elec.  (3d  ed.), 
section  173.  In  support  of  the  text  are  cited  People^  ex  rel., 
V.  Warfidd,  20  111.  160;  People,  ex  rel.,  v.  Gamer,  47  111. 
246;  People,  ex  rel.,  v.  Wiant,  48  111.  263;  Louiaville,  etc., 
R,  R.  Go.  v.  County  Court  of  Davidson,  1  Sneed,  636;  Angell 
&  Ames  Corp.  (9th  ed.),  sections  499-600 ;  City  of  Bridgeport 
V.  HoxL8atonuc  R,  R,  Co.,  15  Conn.  475;  Talbott  y.  Dent, 
9  B.  Mon.  526 ;  State  v.  Mayor,  etc,  37  Mo.  270 ;  St  Joseph 
7^p.  V.  Rogers,  1 6  Wall.  644 ;  Cass  County  v.  Johnson,  6  Otto, 
369,  which  fully  support  it.  It  is  said  in  some  of  these  au- 
thorities that  all  who  absent  themselves  from  the  election 
are  presumed  to  assent  to  the  will  of  the  majority  of  those 
voting.  Those  who  refrain  from  voting  must  be  presumed 
to  know  the  law,  and  that  they  will  be  counted  as  assenting 
to  the  will  of  those  who  east  the  required  number  of  votes. 
If  we  are  to  take  the  number  of  votes  cast  for  and  against 
the  amended  constitution  and  revised  confession  of  faith  as 
constituting  the  whole  number  of  legal  voters  belonging  to 
the  society  at  the  time  of  the  election  there  were  much  more 
than  two-thirds  of  the  society  expressing  themselves  in 
favor  of  the  change,  but  if  we  assume,  as  contended  by  the 
appellants,  that  we  are  to  go  beyond  the  vote  cast  and  in- 
quire into  the  actual  number  of  voters  attached  to  the 
church,  we  have  more  than  two-thirds  of  the  vote  cast 
favoring  the  amended,  and  a  still  larger  number  acquiescing 
therein.  But  we  are  of  the  opinion  that  the  number  of 
votes  cast  at  the  election  is  to  be  considered,  for  the  purposes 
of  this  '^ase,  as  constituting  the  number  of  legal  voters  be- 
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longing  to  the  church.  Any  other  rule  would  be  impracti- 
cable, and  would  lead  to  endless  confusion  and  contention. 

As  we  have  already  said,  the  conference  of  J  885  did  not 
amend  the  constitution  or  revise  the  confession  of  faith  of 
the  church,  but  formulated  a  plan  looking  to  that  end. 

When  the  conference  of  1889  met  at  York,  Pennsylvania, 
the  commission  on  revision  reported^  to  it  the  formulated 
amended  constitution  and  revised  confession  of  faith,  to- 
gether with  the  result  of  the  vote  thereon.  That  body  after 
a  consideration  of  the  whole  matter  resolved  that  the  re- 
vised confession  of  faith  and  amended  constitution,  as  framed 
and  submitted  by  the  lawfully  constituted  commission  of  the 
church,  had  become  the  fundamental  belief  and  organic  law 
of  the  Church  of  the  United  Brethren  in  Christ,  and  that 
it  would  be  in  full  force  and  e£Pect  from  and  after  the  13th 
day  of  May,  A.  D.  1889,  upon,  the  proclamation  of  the 
bishops  as  provided  and  ordered  in  the  amended  consti- 
tution. 

It  is  not  denied  that  either  the  conference  of  1885  or  1889 
was,  in  fact,  the  conference  of  the  United  Brethren  Church, 
legally  elected  and  organized,  but  it  is  asserted  that  it  had 
no  jurisdiction  to  change  the  constitution  or  revise  the  con- 
fession of  faith. 

As  bearing  upon  this  question  it  must  not  be  forgotten 
that  the  constitution  of  1841  was  framed  and  adopted  by  a 
general  conference,  and  went  into  force  without  submission 
to  a  vote  of  the  members  of  the  church.  It  remained  the 
organic  law  of  the  society  from  that  date  until  1889,  a  period 
of  more  than  forty  years,  and  so  far  as  we  are  able  to  ascer- 
tain from  the  record  before  us,  the  power  of  the  conference 
to  make  and  adopt  such  an  instrument  was  not  questioned. 

In  the  case  of  Chase  v.  Cheney,  10  Am.  Law  Reg.  (N.  S.) 
295,  it  was  decided  that  the  decision  of  an  ecclesiastical 
court  upon  an  ecclesiastical  matter,  as  to  its  own  jurisdiction, 
was  conclusive  upon  the  civil  courts. 

It  has  been  held  in  this  State  by  repeated  decisions,  that 
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where  a  court  of  limited  jurisdiction  has  jurisdiction  to  pro- 
ceed, and  does  proceed,  the  same  presumptions  prevail  in 
favor  of  its  action^  and  in  favor  of  the  verity  of  its  record, 
as  if  its  powers  were  general,  and  that  where  such  a  tribunal 
is  required  to  ascertain  and  decide  upon  facts  essential  to  its 
jurisdiction,  its  judgment  thereon  can  not  be  attacked  col* 
laterally.  Slovi  v.  Woods,  79  Ind.  108 ;  State  v.  Wenzel,  77 
lud.  428;  Featherston  v.  Small,  77  Ind.  143;  Stoddard  v. 
Johnson^  75  Ind.  20;  Ricketts  v.  Spraker,  77  Ind.  371. 

It  will  scarcely  be  denied  that  the  general  conference, 
which  is  the  highest  legislative  and  judicial  body  in  the 
church,  has  power  to  determine  what  is  the  constitution  un- 
der which  it  acts,  and  to  determine  what  is  the  confession  of 
faith  of  the  church  which  it  represents. 

The  question  as  to  whether  the  old  confession  of  faith  and 
the  old  constitution  had  been  superseded  by  the  new  was  a 
question  that  squarely  confronted  the  conference  of  1889. 

A.ssuming  that  the  action  of  commission  on  revision, 
coupled  with  the  action  of  the  conference  of  1885,  and  vote 
upon  the  subject  of  revision  and  amendment,  gave  it  juris- 
diction in  the  premises,  the  general  conference  of  1889  ad- 
judged and  declared  that  what  appears  in  the  record  before 
us  as  the  revised  confession  of  faith  and  amended  constitu- 
tion, was  in  fact  the  fundamental  belief  and  constitution  of 
the  church  of  the  United  Brethren  in  Christ  in  the  United 
States. 

Who  shall  question  the  correctness  of  its  decision  or  re- 
vise it  ?  The  civil  courts  ?  To  do  so  would  be  to  assume 
ecclesiastical  jurisdiction,  a  jurisdiction  they  do  not  possess. 
It  was  clearly  an  ecclesiastical  matter,  pertaining  to  the  gov- 
ernment of  the  church,  and  the  church,  through  its  legally 
constituted  tribunal,  having  adjudicated  the  matter,  we  think 
the  civil  courts  are  bound  by  such  adjudication. 

It  follows  that  what  appears  in  the  record  before  us  as  the 
amended  constitution  and  revised  confession  of  faith  are  the 
constitution  and  confession  of  faith  of  the  church  known  as 
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the  United  Brethren  in  Christ,  and  that  those  who  adhere 
to  them  constitute  the  church,  while  those  who  refuse  to  do 
so  must  be  regarded  as  seceders. 

But  it  is  urged  that  the  confession  of  faith  was  never 
legally  changed,  because  the  constitution  of  1841  forbade  any 
change  therein. 

It  is  not  denied  that  such  confession  of  faith  could  be 
made  after  a  change  in  the  constitution.  We  know  of  no 
reason  why  the  question  of  revision  of  confession  of  faith 
might  not  be  submitted  with  a  proposition  to  amend  the  con- 
stitution. The  question  of  construing  the  constitution  of 
1841  was  purely  for  the  church  authorities.  They  determined 
that  both  questions  could  be  submitted  together,  and  the 
conference  of  1889  have  adjudged  that  this  was  legally  done. 
This  being  a  purely  ecclesiastical  matter,  we  have  do  power 
to  review  their  decision.  It  is  binding  upon  us  as  well  as  the 
members  of  the  church,  and  so  we  must  hold  that  the  con- 
fession of  faith  was  legally  revised. 

It  follows  from  what  we  have  said  that  the  circuit  court 
did  not  err  in  its  conclusions  of  law  upon  the  facts  as  stated  in 
this  record. 

Judgment  affirmed. 

McBride,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Nov.  6, 1891. 


No.  16,190. 

Stalcup  v.  The  State. 

Gbimucal  Law. — Larceny, — Sufficiency  of  Evidence. — For  evidence  held 
safBcient  to  sustain  a  conviction  for  larceny  of  a  horse,  see  opinion. 

New  Trial. — Newly- Discovered  Evidence. — Diligence. — A  new  trial  will  not 
be  granted  on  the  ground  of  newly-discovered  evidence  where  such  ev- 
idence is  merely  cumulative,  and  no  diligence  is  shown  to  have  been 
used  to  ascertain  and  produce  it  at  the  trial. 
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From  the  Greene  Circuit  Court. 

W.  F.  Gallemore^  for  appellant. 
A,  O.  Smith,  Attorney  General,  for  the  State. 

Olds,  J. — The  appellant  was  indicted  for  grand  larceny^ 
charged  with  the  stealing  of  a  horse,  the  property  of  one 
Nancy  Custer,  of  the  value  of  one  hundred  dollars.  The 
cause  was  submitted  to  the  court  for  trial.  The  defendant 
was  found  guilty,  and  sentenced  to  two  years'  imprisonment 
in  the  State  prison. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exceptions  reserved,  and  the  ruling  assigned 
as  error. 

It  is  contended  by  counsel  for  the  appellant  that  the  judg- 
ment ought  to  be  reversed,  for  the  reason  that  the  evidence 
is  insufficient  to  support  the  finding  of  the  defendant  guilty 
by  the  court. 

The  evidence  shows  that  the  horse  was  taken  from  where 
it  was  fastened  at  a  church  in  the  town  of  Bloomfield,  about 
7  o'clock  in  the  evening ;  that  parties  saw  it  taken,  and  the 
person  was  immediately  pursued,  and  some  two  miles  from 
the  place  from  where  the  horse  was  taken,  and  near  another 
church,  called  Bethel  Church,  the  horse  was  found  loose  in 
the  highway,  warm  and  tired.  Three  persons  followed  in 
pursuit  of  the  horse  and  the  person  taking  it.  They  testify 
to  having  ridden  very  rapidly,  and  that  the  roads  were 
muddy,  and  they  made  considerable  noise. 

There  is  an  abundance  of  evidence  identifying  the  appel- 
lant as  being  in  the  town  of  Bloomfield  on  that  evening,  and 
at  the  church  about  the  hour  the  horse  was  taken.  Indeed^ 
he  admits  being  there,  and  a  number  of  persons  identify 
him  as  the  person  who  unloosed  the  horse,  by  unsnapping 
the  hitching-strap  and  leaving  it  tied  to  the  hitching-post  or 
fence,  and  getting  upon  the  horse  and  riding  it  away ;  tlie 
witnesses  being  at  the  time  but  a  short  distance  from  appel- 
lant, and  some  of  them  immediately  notified  the  person  who 
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had  ridden  the  horse  to  the  church  and  hitched  it,  and  he  and 
two  others  immediately  made  pursuit  to  recover  the  horse. 

There  is  also  no  controversy  about  the  fact  that  appellant 
was  at  Bethel  Church,  near  where  the  horse  was  found,  when 
the  persons  in  pursuit  reached  there.  And  a  number  of  wit- 
nesses testify  that  he  came  in  late,  and  but  a  short  time  before 
those  in  pursuit  reached  the  place. 

The  appellant  testifies  in  his  own  behalf,  and  denied  hav* 
iug  taken  or  ridden  the  horse,  or  having  any  knowledge  of 
its  being  taken.  ^ 

When  the  persons  in  pursuit  reached  Bethd  Church  some 
of  their  number  went  into  the  church  during  the  services 
and  Invited  one  or  two  persons  out,  and  they  came  out ;  that 
the  appellant,  without  invitation,  followed  the  others  out, 
and  on  inquiry  being  made  about  who  came  into  church  late, 
appellant  stated,  in  substance,  that  he  could  prove  how  he 
came  there,  though  there  seems  to  have  been  no  charge 
made  against  him  at  that  time.  The  fkct  of  taking  the  horse 
in  such  a  public  manner,  and  riding  it  the  distance  which  it 
was  ridden,  and  turning  it  loose,  of  itself  might  indicate  that 
the  object  in  taking  the  horse  was  solely  for  the  purpose 
of  riding  it  to  the  Bethel  Church,  and  turning  it  loose  with- 
out any  real  intent  to  commit  a  larceny.  But,  on  the  other 
hand,  though  the  evidence  is  seemingly  conclusive  as  to  the 
identification  of  the  appellant,  he  denies  having  taken  the 
horse,  and  the  fact  that  quick  and  rapid  pursuit  is  made  by 
three  young  men,  making  considerable  noise,  afiPords  strong 
proof  that  the  defendant,  though  having  intended  to  com- 
mit a  larceny  of  the  horse,  and  starting  at  a  rapid  gait  to 
make  good  his  escape,  finding  himself  pursued,  abandoned 
the  horsd  and  entered  the  church  to  avoid  detection. 

The  evidence  is  of  such  a  character  as  to  support  a  con- 
viction, and  can  be  best  weighed  and  the  proper  conclusions 
reached  by  the  trial  court.  The  judge  of  that  court  in  hear- 
ing the  evidence  looks  into  the  face  of  all  the  witnesses,  in- 
cluding that  of  the  appellant  when  testifying'in  his  own  be- 
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half,  and  it  is  a  case  illustrating  the  soundness  of  the  long- 
established  rule  of  this  court,  that  where  there  is  evidence 
in  support  of  the  verdict  it  will  not  weigh  the  evidence,  as 
this  court  has  merely  the  recorded  statements  of  the  wit- 
nesses, without  any  of  the  other  tests  which  may  add  to,  or 
take  from,  the  mere  statement  of  a  witness.  We  can  not 
reverse  the  judgment  on  account  of  the  insufficiency  of  the 
evidence. 

A  new  trial  is  also  asked  on  account  of  surprise  and  newly 
discovered  evidence. 

There  is  no  merit  whatever  in  the  application  on  these  rea- 
sons. It  is  shown  that  two  witnesses  who  would,  if  they  had 
been  present,  have  testified  to  fiicts  having  some  materiality, 
were  at  work  over  in  the  State  of  Illinois,  and  in  correspond- 
ence with  them  they  agreed  to  be  present,  either  to  be  in  the 
county,  at  their  father's  the  evening  before  the  trial,  orcome  to 
the  trial  on  the  10  o'clock  A.  M.  train  on  the  day  of  the  trial. 
Relying  alone  upon  their  promises,  knowing  they  were  not 
present,  appellant  went  into  the  trial  without  any  effort  to  get 
their  testimony,  or  any  application  for  delay  or  continuance. 
It  would  not  do  to  grant  new  trials  for  such  reasons.  The  ap- 
pellant had  the  right  to  have  this  evidence  if  he  had  used  dili- 
gence. He  used  no  diligence,  and  abandoned  his  right  to  have 
their  testimony,  and  took  his  chances  on  getting  it  by  rely- 
ing on  their  promise. 

The  newly  discovered  evidence  is  merely  cumulative,  but 
no  diligence  whatever  is  shown  to  have  been  exercised  toward 
ascertaining  and  producing  it  upon  the  trial. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Not.  4, 1891. 
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No.  16,146. 

Shideler  V.  The  State. 

Criminal  Law. — Former  AcquiUal  Procured  by  Fraud, — SubsegueiU  ProBecu- 
lifffi, — OoUateral  Attack. — Where  a  prosecution  is  regularly  commenced 
by  the  prosecuting  attorney,  and  the  State  is  represented  throughout  by 
him,  but  pending  the  prosecution  the  prosecuting  attorney  is  bribed  to 
procure  an  acquittal,  the  judgment  of  acquittal  thus  procured  is  not 
void  because  of  the  fraud,  but  only  voidable,  and  can  not  be  collaterally 
attacked  by  the  State. 

From  the  Madison  Circait  Court. 

F,  P.  FoiteTy  W.  A.  Kittinger  and  i.  M.  SchwinUy  for  ap- 
pellant. 

A.  0.  Smith,  Attorney  General,  and  A.  C.  Carver,  Prose- 
cuting Attorney,  for  the  State. 

McBride,  J. — On  the  18th  day  of  April,  1890,  an  affi- 
davit  was  made  before  the  clerk  of  Madison  county,  charg- 
ing the  appellant  with  the  crime  of  bigamy.  The  prosecuting 
attorney  for  that  judicial  circuit,  on  the  same  day,  filed  the 
affidavit  in  the  clerk's  office  of  that  county,  together  with  an 
information  based  thereon.  The  records  of  the  Madison 
Circuit  Court  show  that,  on  the  19th  day  of  May,  1890,  the 
appellant  was  arraigned  and  entered  a  plea  of  not  guilty, 
was  tried  by  the  court  and  acquitted,  and  that  throughout 
the  State  was  represented  by  the  prosecuting  attorney.  Sep- 
tember 22d,  1890,  he  was  indicted  by  the  grand  jury  of  that 
county  for  the  same  offence,  and  on  being  arraigned  he  filed 
a  plea  of  former  acquittal.  A  reply  was  filed  alleging  that 
the  former  acquittal  was  procured  by  fraud.  A  demurrer 
to  the  reply  was  overruled ;  there  was  a  plea  of  not  guilty, 
and  a  trial  which  resulted  in  the  conviction  of  the  appellant, 
and  he  was  sentenced  to  two  years'  impriaonment  in  the  State 
prison. 

The  judgment  of  conviction  can  only  be  sustained  by 
treating  the  judgment  of  acquittal  in  the  first  proceeding  as 
absolutely  void  and  ignoring  it.     Can  this  be  done  ? 
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Waiving  auy  question  as  to  the  technical  sufficiency  of 
the  reply,  the  facts,  as  the  State  claims  to  have  established 
them  by  evidence  on  the  trial,  and  which  are  relied  upon  as 
sufficient  to  justify  the  collateral  attack  on  the  judgment  of 
acquittal,  are  substantially  as  follows :  That,  after  the  com- 
mencement of  the  first  prosecution,  persons  acting  in  the 
interest  of  the  appellant  corrupted  the  prosecuting  attorney 
by  paying  him  a  bribe  of  $500  to  connive  at  appellant's 
escape  from  punishment;  that,  although  the  fact  of  appel- 
lant's guilt  was  beyond  controversy,  and  the  evidence  ample 
to  secure  a  conviction,  the  witnesses  for  the  State,  who  had 
arranged  with  the  prosecutor  to  come,  and  who  would  have 
come  at  any  time  on  notice,  were  not  subpoenaed,  or  in  auy 
other  way  notified  of  the  time  of  the  trial,  and  were  none 
of  them  present ;  that  the  prosecutor  and  the  appellant  went 
into  court  together  without  witnesses,  a  plea  of  not  guilty 
was  entered,  and  the  case  submitted  to  the  court  for  trial 
without  a  jury ;  that  the  only  evidence  adduced  was  the 
statement  of  the  accused  and  two  ex  parte  affidavits  pro- 
duced by  him  ;  that  this  was  all  in  accordance  with  said  cor- 
rupt arrangement  to  secure  the  appellant's  escape  from  pun- 
ishment ;  and  that  it  was  upon  such  presentation  of  the 
case  alone  that  the  finding  and  judgment  of  acquittal  were 
based. 

It  has  been  many  times  decided,  and  may  be  regarded  as 
settled  law,  that  if  one  procures  himself  to  be  prosecuted  for 
an  offence  which  he  has  committed,  thinking  to  get  off  with 
slight  punishment,  or  none,  and  to  thus  bar  a  prosecution 
in  good  faith  by  the  State  for  the  same  offence,  if  the  pro- 
ceeding is  really  managed  by  himself,  either  directly  or 
through  the  agency  of  another,  and  the  State,  while  a  party 
in  name,  is  not  so  in  fact,  and  has  no  actual  agency  in  the 
matter,  the  judgment  thus  procured  is  void,  and  affords  no 
protection.  1  Bishop  Crim.  Law,  section  1010;  Archbold 
Crim.  Prac.  and  PI.  352  (note  by  the  American  editor); 
Watkins   v.  State,  68    Ind.  427  ;  Halloran  v.  Siaie^  80  Ind. 
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686  ;  Ice  v.  SUde^  ex  reL,  123  Ind.  690;  Gresley  v.  Staiej  ex 
rel.y  123  lud.  72;  State  v.  Lotorey,  1  Swan,  34;  State  v. 
Glenny,  1  Head,  270;  StaU  v.  Golvinj  11  Humph.  699  ;  State 
V.  Yarbroughj  1  Hawks,  78;  Commonwealth  v.  Dascom,  111 
Mass.  404 ;  Commonwealth  v.  Alderman,  4  Mass.  477 ;  State 
V.  LiitU,  1  N.  H.  267;  State  v.  Wakefield,  60Vt.618;  Com- 
monwealth V.  Jaekson,  2  Va.  Cases,  601 ;  l^ate  v.  Epps,  4 
Sneed,  661 ;  'StaU  v.  Green,  16  Iowa,  239 ;  Staie  v.  Atkin- 
son, 9  Humph.  677  ;  State  v.  Broum,  16  Conn.  64 ;  flito^c  v. 
Simpson,  28  Minn.  66  (41  Am.  Rep.  269) ;  MoFarland  v. 
StaU,  68  Wis.  400 ;  Staie  v.  Cbfe,  48  Mo.  70. 

While  the  judgments  in  such  cases  as  those  above  cited 
are  fraudulently  procured,  and  are  frequently  said  to  be  void 
because  of  the  fraud  practiced,  it  is  apparent  that  a  better 
reason  for  holding  them  void,  and  not  binding  upon  the 
State  is,  that  the  State  is  not  a  party  to  them. 

The  State  can  no  more  be  bound  by  a  judgment  to  which 
it  is  not  a  party  than  a  citizen  of  the  State  can.  If  A.  and 
B.  engage  in  litigation,  and  during  its  pendency  B.  corrupts 
A.'s  attorney,  and  through  him  procures  the  rendition  of  a 
judgment  unjust  to  A.  and  enuring  to  B.'s  advantage,  al- 
though the  judgment  is  thus  tainted  by  fraud,  if  the  court 
had  jurisdiction  of  the  subject-matter,  and  the  proceedings 
are  apparently  fair  and  regular  on  their  face,  the  judgment  is 
not  void  and  can  not  be  attacked  collaterally. 

A  judgment  rendered  under  such  circumstances  is  voida- 
ble, and  the  court  rendering  it  will  promptly  set  it  aside  on 
the  fraud  being  shown.     Freeman  Judg.  99. 

A  court  of  equity  will  also  give  relief  from  a  judgment 
thus  procured.  Black  Judg.,  section  919;  Freeman  Judg. 
486,  et  seq,;  Pomeroy  f}q.  Jur.  919. 

The  attack,  however,  must  be  direct  and  not  collateral. 
Black  Judg.,  section  290,  et  seq,,  and  cases  cited. 

If,  however,  B.,  without  the  knowledge  or  consent  of  A., 
and  wholly  without  authority,  personates  him,  or  procures 
another  to  personate  him,  and  prosecutes  a  suit  in  A.'s  name, 
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but  actually  in  the  interest  of  B.^  whereby  a  judgment  is 
rendered  to  the  disadvantage  of  A.,  and  advantage  of  B.,  it 
would  be  contrary  to  all  principles  of  justice  to  hold  that  A. 
was^  in  any  manner,  or  to  any  extent,  bound  by  such  judg- 
ment. Never  having  been  a  party  to  it,  or  having  any  no- 
tice or  knowledge  of  the  proceeding,  he  may  treat  it  as  a 
nullity,  and.  may  attack  it  collaterally  as  the  State  was  al- 
lowed to  do  in  each  of  the  several  cases  cited.  ' 

In  speaking  of  such  cases,  Bishop  well  says :  '^  He  (the 
defendant)  is,  while  thus  holding  his  fate  in  his  own  hand, 
in  no  jeopardy.  The  plaintiff  State  is  no  party  in  fact,  but 
only  such  in  name ;  the  judge  is  imposed  upon  indeed,  yet 
in  point  of  law  adjudicates  nothing ;  all  is  a  mere  puppet 
show,  and  every  wire  moved  by  the  defendant  himself.'' 
1  Bishop  Grim,  Law,  section  1010. 

The  Sup'reme  Court  of  New  Hampshire,  in  State  v.  Littk, 
siipray  suggest  a  query,  whether  a  judgment  can  ever  be  re- 
garded as  fraudulent  and  void  when  the  State  has  been  ac- 
tually represented  by  its  proper  prosecuting  officer. 

We  have  been  unable  to  find  any  case  in  the  books  pre- 
senting the  peculiar  features  of  the  case  at  bar,  where  the 
courts  have  considered  the  sufficiency  of  a  judgment  thus 
procured  as  a  defence  to  another  prosecution  for  crime. 

Here,  the  first  prosecution  was  commenced  regularly,  and 
in  good  faith,  and  the  State  was  represented  throughout  by 
its  regularly  authorized  officer  and  agent,  the  prosecuting 
attorney.  The  charge  is  that  pending  the  prosecution  the 
prosecuting  attorney  was  corrupted,  and  paid  to  secure  an 
acquittal  instead  of  a  conviction.  So  far  as  disclosed  by  the 
record,  the  prosecution  proceeds  with  regularity  throughout. 

The  arraignment,  plea,  and  submission  are  regular,  but 
the  trial  is  a  farce. 

The  distinction  between  such  a  case  and  those  cited  is  at 
once  apparent,  and  is  very  broad.  While  the  baseness  of  an 
officer  who  will  thus  prostitute  his  office  can  not  be  too  se- 
verely condemned,  and  while  he  should  receive  prompt  and 
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severe  punishment,  our  indignation  should  not  be  allowed 
to  blind  us  to  the  principle  involved.  Our  anxiety  to  rec* 
tify  this  wrong  done,  and  punish  the  wrong-doer,  should  not 
lead  us  to  violate  established  principles  of  law  in  our  efforts 
to  do  so. 

In  the  first  prosecution  the  court  had  jurisdiction  both  of 
the  subject-matter  and  of  the  parties.  As  above  stated,  the 
proceedings  were  regular  up  to  and  including  the  submis- 
sion, and  are  not  void.  The  steps  taken  were  the  usual,  proper 
and  necessary  steps  in  such  a  case,  except  that  the  defend- 
ant had  the  right  to  a  jury  trial,  instead  of  a  trial  by  the 
court.  It  is  not  pretended,  however,  that  the  judge  was  cor- 
rupt, or  that  his  action  was  not  characterized  throughout  by 
the  highest  and  purest  motives,  and  most  sincere  devotion 
to  duty.  When  the  cause  was  submitted  for  trial,  jeopardy 
attached ;  so  that,  even  if  the  extreme  position  were  taken, 
and  the  trial  regarded  as  a  nullity,  and  the  judgment  abso- 
lutely void,  we  could  expunge  both  from  the  record,  and 
there  would  still  remain  a  valid  prosecution  pending,  await- 
ing trial. 

Upon  the  other  hand,  if  the  former  judgment,  while  void- 
able because  of  the  fraud,  is  not  void  (which  is  our  opinion), 
it  is  not  open  to  collateral  attack.  In  either  view  of  the 
case,  it  follows  that  the  court  erred  in  ignoring  the  first  pros- 
ecution, and  in  allowing  a  new  and  independent  prosecution 
to  be  maintained.  Whatever  rights  the  State  has  must  be 
worked  out  in  the  original  proceeding.  The  views  we  have 
expressed  necessarily  lead  to  a  reversal. 

It  is  unnecessary,  and  would  be  premature,  for  us  to  de- 
cide, at  this  time  and  in  this  case,  what  \7ill  be  proper  pro- 
cedure for  the  State  in  the  future  conduct  of  this  matter.  We 
will  only  say  that  the  question  is  not  free  from  difficulty.  It 
has,  however,  received  consideration  from  those  learned  in 
the  law,  and  some  interesting  and  valuable  suggestions  will 
be  found  in  1  Bishop  Crim.  Law,  section  10D8  and  1009. 
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See,  also,  Bex  v.  Bear,  2  Salk.  646 ;  StcUe  v.  Tilghman, 
11  Iredell,  613;  State  v.  Swepson^  79  N.  C.  632. 
Judgment  reversed. 
Filed  Oct.  6,  1891. 

On  Petition  for  a  Rehearing. 

McBride,  J. — A  petition  for  a  rehearing  by  the  State  is 
based  on  an  evident  misapprehension  of  the  scope  and  effect 
•of  the  original  opinion. 

While  it  is  true  that  a  prosecution  which  is  in  fact  insti- 
tuted and  carried  on  to  final  judgment  by  or  in  the  interest 
of  a  guilty  person,  to  enable  him  to  defeat  justice,  and  escape 
merited  punishment  (he  in  person,  or  by  his  instruments 
managing  both  sides),  may  be  treated  as  void  by  the  State, 
and  ignored,  on  the  ground  that  the  State  is  not  in  fact  in 
any  sense  a  party  to  it,  and  therefore  not  bound  by  it,  this 
is  not  true  where  the  State  is  in  fact  a  party  to  the  proceed- 
ing. Where  a  prosecution  is  in  fact  regularly  commenced 
by  the  prosecuting  attorney,  and  is  thereafter  carried  to  final 
judgment,  the  State  being  represented  throughout  by  its 
sworn  officer,  the  prosecuting  attorney,  such  judgment  is  not 
void  because  the  prosecutor  was  corrupted  during  the  pend- 
ency of  the  proceeding.  ITie  State  is  a  party  to  such  Judg- 
ment. The  conduct  of  its  unworthy  representative,  conspir- 
ing with  the  guilty  party  may  render  it  voidable,  but  it  can 
not  be  ignored. 

Petition  for  rehearing  overruled. 

Filed  Nov.  21, 1891. 
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No.  15,368.  iaPfiOi? 

138    141 

Meieel  £T  al.  V,  Borders.  i^  ^29 

147    254| 

OUARDIAN  AND  Ward.— Order  of  SaU  </  Ward'*  IUaUy,^CoUaieral  Attack         Jg  |^ 
£^an. — Where  a  court,  having  jurisdiction  over  the  subject-matter  and  ~ 

the  parties,  orders  a  sale  of  the  wards*  land  upon  a  petition  filed  by 
their  guardian,  and  approves  the  same,  it  can  not  be  collaterally  at- 
tacked because  of  certain  irregularities  in  the  proceedings  whereby  the 
land  was  sold  for  less  than  the  amount  of  the  appraisement. 

Same. — Acqaitacmce  in  Sale, — Persons  claiming  an  adverse  title  under  the 
ancestor  can  not,  if  the  wards  permit  the  sale  to  stand,  attack  it  because 
of  irregularities  in  the  proceedings,  as  they  are  not  injured  thereby. 

Vendor  and  Purcb A8ER.— Fat/ure  to  Record  Deed.— Bona  Fide  Puixhcuer, 
— Where  a  deed  is  not  recorded  within  the  time  provided  by  sections 
2926  and  2931,  R.  S.  1881,  a  subsequent  purchaser  for  value  and  in  good 
faith  from  the  original  grantor  or  his  heirs  acquires  the  better  title. 

Same. — Bona  Fide  Parchanra. — Quitclaim  Deeds. — A  grantee  of  land  by  a 
warranty  deed,  who  acts  in  good  faith  and  without  notice,  b  entitled  to 
protection  as  a  bona  fide  purchaser,  notwithstanding  the  fact  that  his 
grantor  held  by  a  quitclaim  only. 

From  the  Pulaski  Circuit  Court. 

E.  P.  FerriSy  W.  W.  Spencei-  and  J.  S,  Ferris,  for  appel- 
lants. 

N.  L.  Agneto  and  jB.  Borders,  for  appellee. 

Miller,  J. — The  appellee  instituted  this  action  to  quiet 
his  title  to  a  tract  of  land  in  Pulaski  county.  The  cause 
was  tried  by  the  court,  and,  at  the  request  of  the  parties,  the 
court  made  a  statement  of  the  facts  and  its  conclusions  of 
law  upon  them. 

The  facts  found  by  the  court  that  must  be  decisive  of  this 
case  are,  substantially,  as  follows  : 

That,  on  December  15th,  1871,  Augustus  D.  Wood,  who 
was  the  owner  of  the  land  in  controversy,  conveyed  the  same, 
by  a  general  warranty  deed,  to  Caroline  M.  Meikel,  but  the 
/deed  was  not  recorded  until  June  9th,  1885. 

Caroline  M.  Meikel  paid  nothing  for  the  land,  and  had  no 
Vol.  129.— 34 
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personal  interest  in  it,  but  held  the  same  in  trust  for  the  use 
and  benefit  of  Caroline  L.  Meikel,  who  died  October  6th, 
1879y  leaving  the  appellants  and  Mary  E.  Meikel,  who  was 
the  mother  of  the  appellants,  as  her  heirs  at  law ;  that  on 
the  8th  day  of  June,  1885,  Caroline  M.  Meikel,  with  the 
knowledge  and  consent  of  Mary  E.  Meikel,  conveyed  the 
land  by  quitclaim  deed  to  the  appellants.  This  makes  the 
chain  of  title  upon  which  the  appellants  rely. 

The  appellee's  chain  of  title  is  as  follows : 

Augustus  D.  Wood,  under  whom  both  parties  claim  title,, 
died  January  1st,  1879,  leaving  a  widow,  Elizabeth  D. 
Wood,  and  two  minor  children  as  his  only  heirs  at  law.  On 
April  14th,  1881,  his  widow  sold  and  conveyed  an  undi- 
vided one-third  interest  in  the  land  by  a  quitclaim  deed  to 
Moses  A.  Diltz. 

A  petition  was  filed  by  the  guardian  of  the  Wood  heirs  in 
the  Putnam  Circuit  Court,  where  they  then  resided,  for  the 
sale  of  their  interest  in  this  land.  It  was  made  to  appear  to 
the  court  that  the  taxes  on  the  land  amounted  to  $40.30,  and 
the  ditch  assessment43  to  $382.58;  that  such  proceedings 
were  had  that  on  the  26th  day  of  April,  1881,  the  guardian 
reported  that  the  land  had  been  appraised  at  $240,  and  that 
the  taxes  delinquent  amounted  to  $40.30,  and  the  drainage 
assessments  were  $382.58,  and  that  he  had  sold  the  interest 
of  his  wards  in  the  land  at  private  sale,  without  notice,  to 
Moses  Diltz  for  $56.66,  cash,  subject  to  the  tax  and  ditch  as- 
sessments. This  report  was  approved  by  the  court,  and  the 
guardian  authorized  to  make  a  deed  to  th6  purchaser,  which 
was  done,  and  the  same  was  approved  by  the  court  and  de- 
livered. Moses  A.  Diltz  caused  both  of  these  deeds  to  be 
recorded  on  May  18th,  1881 ;  the  land  remained  unenclosed 
from  1870  to  1881. 

It  is  found  that  the  purchaser  at  the  guardian's  sale  repre- 
sented the  amount  of  the  encumbrances  resting  upon  the 
land  to  be  much  greater  than  the  true  amount,  and  that  he 
consequently  obtained  his  title  for  less  than  the  appraised 
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value  of  their  interest  in  the  property ;  that  on  the  10th  day 
of  May,  1881,  Moses  A.  Diltz  sold  and  conveyed  the  land, 
by  a  general  warranty  deed,  subject  to  ditch  taxes  and  as- 
sessments, to  the  appellee  for  $450,  of  which  sum  $250  was 
paid  in  cash  at  the  time  of  the  conveyance,  and  the  re- 
mainder in  one  and  two  years ;  that,  when  the  appellee  pur- 
chased the  lands,  he  had  no  knowledge  of  the  existence  of 
the  unrecorded  deed,  nor  of  the  facts  connected  with  the 
procurement  of  the  guardian's  deed,  except  so  far  as  disclosed 
by  the  records,  but  was  a  bona  fide  purchaser,  paying  |450 
for  the  land,  which  was  its  full  value. 

The  conclusions  of  law  deduced  by  the  court  from  the 
foregoing  facts,  were : 

^^  1st.  The  irregularities  in  the  proceedings  upon  the  guar- 
dian's sale  do  not  render  the  guardian's  deed  void,  the  court 
having  jurisdiction  over  the  subject-matter  and  the  parties. 

**  2d.  Though  notice  of  the  existence  of  the  unrecorded 
deed,  and  fraud  in  the  procurement  of  the  guardian's  deed, 
might  be  inferred  against  Diltz,  yet  the  plaintiff,  being  a 
bona  fide  purchaser  for  a  valuable  consideration,  is  not  affected 
by  these  facts. 

''3d.  The  fact  that  Augustus  D.  Wood  made  a  convey- 
ance of  this  property  to  the  defendants'  grantors  does  not 
prevent  the  plaintiff,  as  a  bona  fide  purchaser,  for  a  valuable 
consideration,  from  acquiring  a  good  title  from  the  heirs  of 
Wood  as  against  the  unrecorded  deed  of  Wood ;  that  the 
plaintiff  is  the  owner  of  the  land  in  dispute,  and  is  entitled 
to  have  his  title  quieted  as  against  the  defendants,  and  to 
recover  his  costs." 

We  are  of  the  opinion  that  the  court  did  not  err  in  any 
of  its  conclusions  of  law. 

The  record  shows  that  the  Putnam  Circuit  Court  acquired 
jurisdiction  of  the  proceedings  to  sell  the  land  upon  a  peti- 
tion by  the  proper  guardian,  and  that  each  step  was  taken 
under  its  supervision,  and  the  sale  of  the  land  and  deed  to 
Diltz  were  approved  by  the  court.     This  judgment  is  con- 
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elusive  when  questioned  collaterally.  Walker  v.  Hill^  111 
Ind.  223  (235) ;  Dequindre  v.  Williams,  31  Ind.  444 ;  Wor- 
thington  v.  Dunkin,  41  Ind.  515;  Davidson  v,  KoehleVy  76 
Ind.  398;  Pepper 'W.  Zahnsinger,  94  Ind.  88. 

Another  reason  why  the  appellants  can  not  be  the  benefi- 
ciaries of  the  irregularities  in  the  proceedings  for  the  sale  of 
the  real  estate  by  the  guardian  is  the  fact  that  they  were 
not  injured  by  them.  The  only  defect  pointed  out  in  the 
proceedings  is  the  failure  to  sell  the  land  for  its  full  value, 
or  for  the  amount  of  its  appraisement.  This  was  a  matter 
of  concern  for  the  Wood  heirs,  but  not  for  the  appellants. 
If  the  wards  permit  the  sale  to  stand,  the  appellants  will  be 
compelled  to  content  themselves  therewith. 

Counsel  for  the  appellants  suggest  that  the  widow  and 
children  of  Augustus  D.  Wood  could  convey  no  title  to 
Diltz,  because  they  had  none  to  convey.  This  would  en- 
tirely abrogate  the  provisions  contained  in  the  statute,  sec- 
tions 2926  and  2931,  R.  S.  1881,  requiring  conveyances  to 
to  be  recorded  within  forty-five  days  from  their  execution, 
and  providing  that  if  they  are  not  so  recorded,  they  shall 
not  be  valid  as  against  any  subsequent  purchaser,  in  good 
faith,  and  for  a  valuable  consideration.  No  man  owns  land 
after  he  has  conveyed  it  away.  The  widow  and  children  of 
Wood  had  as  much  title  to  the  land  as  he  would  have  had 
if  living.  Neither  could  have  any  actual  title,  but  they  ap- 
peared to  have  one,  and  the  grantee  having  failed  to  record 
her  deed  within  the  time  limited,  a  good-faith  purchaser 
from  the  original  grantor  or  his  heirs  would  obtain  the  bet- 
ter title.  Earle  v.  Fiske^  103  Mass.  491 ;  Pierce  v.  Spear^ 
94  Ind.  127 ;  Nitche  v.  Earle,  88  Ind.  375. 

It  is  also  suggested  that,  inasmuch  as  the  appellants  had 
only  an  equitable  title,  therefore  the  failure  to  record  the 
deed  to  Caroline  M.  Meikel  could  not  afiect  their  rights.  The 
cases  of  Wright  v.  Shepherd,  47  Ind.  176,  and  Combs  v.  Nel- 
son,  91  Ind.  123,  do  not  sustain  this  position.  They  are 
both   cases  in  which  the  persons  under  whom  the  parties 


MAY  TERM,  1891.  533 

Meikel  ei  a/.  «.  Borders. 

claimed  title  never  held  the  legal  title^  and  all  that  is  decided 
is  that  the  provisions  of  section  2931,  aupra^  has  no  reference 
to  equities. 

In  this  case  the  title  under  which  the  appellee  claims  is 
the  legal  title.  Also,  the  deed  to  Caroline  M.  Meikel  not 
having  been  recorded,  the  appellee,  if  an  innocent  purchaser, 
is  not  chargeable  with  notice  of  such  conveyance,  nor  of 
latent  trusts  behind  it. 

It  is  contended,  mildly,  that,  the  conveyance  from  Mrs. 
Wood  to  Diltz  being  a  quitclaim,  and  the  guardian's  deed 
being  in  effect  the  same,  the  purchaser  could  not  be  a  good- 
faith  purchaser,  so  as  to  be  protected  against  the  unrecorded 
conveyance  under  which  the  appellants  claim  title. 

The  question  thus  presented  is  a  troublesome  one,  which, 
although  somewhat  discussed  in  Hastings  v.  Brooker,  98  Ind. 
158,  has  never  been  decided  by  this  court.  Outside  of  this 
State  the  authorities  are  said  to  be  in  a  ^'  distressing  conflict.'' 
Speer,  J.,  in  Woodward  v.  Jewell,  25  Fed.  R.  689. 

The  weight  of  authority,  particularly  of  the  more  recent 
cases,  hold  that  when  a  party  takes  a  quitclaim  deed  he  is 
put  upon  inquiry  as  to  the  title  ;  that  the  very  form  of  the 
deed  indicates  to  him  that  the  grantor  has  doubts  concerning 
the  title,  and  the  deed  itself  is  notice  to  him  that  he  is  get- 
ting only  a  doubtful  title.  In  such  cases  it  is  held  that  a 
prior  unrecorded  deed  will  prevail  against  a  subsequent  quit- 
claim deed  first  recorded. 

On  the  other  hand,  many  eminent  courts  have  held  that  a 
conveyance  by  a  quitclaim,  received  in  good  faith  and  for  a 
valuable  consideration,  first  recorded,  will  prevail  over  such 
prior  unrecorded  deed.  Fortunately  the  facts  in  this  case 
do  not  require  us  to  review  or  even  cite  the  numerous  cases 
bearing  upon  this  question. 

The  finding  shows  that  the  appellee  received  a  general 
warranty  deed  from  his  immediate  grantor,  and  that  he  was 
a  bona  fide  purchaser  for  full  value,  and  without  notice  of 
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the  unrecorded  deed.  Such  being  the  case,  the  law  appli- 
cable is  thus  stated  in  a  late  work.  2  Warvelle  Vendors,  616  : 

"  Section  14.  Purchaser  from  grantee  by  quitclaim.  Con- 
ceding the  rule  that  where  a  person  purchases  from  another 
who  is  willing  to  give  only  a  quitclaim  deed,  he  may  prop- 
erly be  regarded  as  charged  with  notice  of  defects  and  out- 
standing equities  in  his  grantor's  title,  it  does  not  seem  that 
this  principle  can  be  extended  to  a  subsequent  purchaser  who 
takes  from  such  grantee  by  a  deed  with  warranty.  The  sub- 
sequent purchaser,  it  may  be  presumed,  pays  what  the  parties 
deem  the  value  of  the  property,  and  upon  the  assumption 
that  he  is  acquiring  a  valid  title.  It  has  been  held,  there- 
fore, that  he  can  not  be  affected  by  the  mere  fact  that  he 
takes  through  a  quitclaim  deed.  The  justness  of  such  a  rul- 
ing is  apparent  without  demonstration,  for  it  is  not  unrea- 
sonable to  suppose  that  quitclaim  deeds  occur  in  the  lives 
of  many  titles  where  there  are  no  outstanding  equities.  If 
the  rule  were  permitted  to  be  extended  it  would  tend  directly 
to  impair  the  selling  value  of  all  such  property,  and  would 
operate  to  hinder  improvements;  and  as  it  is  the  policy  of 
the  law  that  titles  to  real  estate  should  become  matters  of 
certainty  as  far  as  possible,  a  person  buying  under  such  cir- 
cumstances is  presumptively  a  bona  fide  purchaser,  and  takes 
the  title  free  from  outstanding  equities  of  which  he  had  no 
notice." 

This  position  is  sustained  by  Winkler  v.  Millery  54  Iowa, 
476  ;  Snowden  v.  Tyler,  21  Neb.  199  ;  Sherwood  v.  Iloelle,  36 
Fed.  R.  478. 

In  many  of  the  cases  deciding  that  a  holder  by  a  quitclaim 
deed  can  not  be  a  bona  fide  purchaser,  the  words  used  limit 
the  decision  to  cases  where  the  quitclaim  deed  is  given  di- 
rectly to  the  party  claiming  under  it.  Johnson  v.  Williams, 
37  Kan.  179. 

In  this  case  it  appears  that  two-thirds  of  the  land  was 
conveyed  to  the  appellee's  grantor  by  a  guardian's  deed, 
which  was  an  effectual  conveyance  of  the  land,  and  the  re- 
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ceipt  of  which  raised  no  presamption  of  any  infirmity  in 
the  title.  The  quitclaim  of  the  widow  conveying  the  resi- 
due to  the  purchaser  at  the  guardian^s  sale  may  fairly  be  pre- 
sumed as  a  conveyance  of  the  laud  itself,  and  not  simply  the 
vendor's  chance  of  title,  within  the  doctrine  of  OarreU  v. 
Christopher,  74  Tex.  453. 

The  court  did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 

Filed  Not.  17, 1891. 


No.  15,066. 

Benson,  Administbatob,  v.  Christian. 

Jurisdiction. — AppeUaU  Court. — Recovery  of  Money. — PMie  Offiieer, — Fo- 
lidity  cf  Statute. — Where  a  recovery  of  money  only  is  sought,  then  no 
matter  whether  the  action  is  against  a  public  officer  or  an  individual, 
or  whether  the  action  is  in  contract  or  tort,  the  jurisdiction  is  in  the 
Appellate  Court,  unless  the  validity  of  a  statute  is  involved. 

Qamk.-^ Retention  of  for  cM  Purpose*. — Where  jurisdiction  attaches  for  one 
purpose,  it  will  be  retained  for  all  purposes.  When  a  case  which  would 
otherwise  go  to  the  Appellate  Court,  goes  to  the  Supreme  Court,  be- 
cause the  validity  of  a  statute  of  the  State  is  involved,  the  latter  court 
will  assume  jurisdiction  of  the  entire  case. 

Office  and  Officer. — Illegal  Fee$. — Recovery  of. — The  Legislature  has 
the  constitutional  power  to  provide  for  the  recovery  of  fees  paid  to 
an  officer  where  they  are  exacted -by  an  illegal  taxation  made  by  the 
officer. 

Same. — TUleofAcl. — General  Subject. — Particular  Provieion. — The  one  sub- 
ject covered  by  the  title  of  the  act  approved  February  28th,  1883  (Elli- 
ott's Supp.,  section  1969)  is  the  fees  and  salaries  of  public  officers,  and 
a  particular  provision  in  said  act  relating  to  the  recovery  of  fees,  ille- 
gally taxed,  is  within  the  one  general  subject  designated. 

Same. — I\iblie  Officer. — Commingling  of  Legal  and  Illegal  Fees. — Right  cf  fie- 
eovery. — Where  legal  and  illegal  fees  are  so  commingled  by  a  public 
officer  that  no  separation  can  be  made,  the  plaintiff  may  recover  all 
the  fees  exacted  from  him. 

Same. — Recovery  of  lUegal  Feee. — Conq)laint. — Sufficiency  of. — IVoof. — In  a 
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sait  against  a  public  officer  for  the  recovery  of  illegal  fees  charged  bj 
him,  the  complaint  is  sufficient  if  it  shows  that  some  of  the  charges 
were  made  since  the  act  of  1883  went  into  effect,  and  that  they  are 
greater  than  the  law  allows.  The  plaintiff  in  such  an  action  need 
only  prove  the  amount  exacted,  and  nothing  more  need  be  done  by  way 
of  proof  to  make  the  illegality  appear.  The  court  will  take  notice  of, 
and  apply  the  law,  and  if  the  amount  is  greater  than  the  law  allows^ 
adjudge  that  the  amount  demanded  and  exacted  is  illegal. 

Constitutional  Law. — Title  of  AcU  of  Legislature,  The  title  of  an  act 
need  not  go  into  details.  It  is  sufficient  if  it  indicates  with  reasonable 
precision  and  clearness  the  subject  it  embraces.  Nor  is  an  act  invalid 
because  it  includes  details  not  mentioned  in  the  title,  provided  the  de> 
tails  are  germane  to  the  general  subject  designated  in  the  title. 

Bill  of  Exojbptions. — Evidenee  Properly  in  Reeord.^li  the  evidence  is 
properly  in  the  bill  of  exceptions  before  the  judge  signs  it,  the  fact  that 
it  was  taken  down  by  a  stenographer,  by  counsel,  or  by  any  one  else^ 
is  unimportant 

From  the  Hamilton  Circuit  Court. 

B.  B.  Stephenson  and  W.  B.  Fertig,  for  appellant. 

W.  8.  Christian,  T.  J.  Kane  and  T.  P.  Dams,  for  appellee. 

Elliott^  J. — This  action  was  brought  to  recover  money 
alleged  to  have  been  illegally  exacted  by  the  appellee  as 
costs  taxable  in  his  favor  as  clerk  of  Hamilton  county. 
The  appellee  succeeded  upon  the  evidence. 

The  amount  in  controversy  is  much  below  the  limit 
specified  in  the  jurisdictional  clause  of  the  act  creating 
the  Appellate  Court ;  and,  if  it  were  not  for  the  fact  that  a 
question  as  to  the  constitutionality  of  a  statute  is  made 
and  argued,  this  court  would  not  possess  jurisdiction  of 
this  appeal.  The  fact  that  an  action  is  against  an  officer 
does  not  change  the  rule,  for  where  a  recovery  of  money 
only  is  sought,  then  no  matter  whether  the  action  is  against 
a  public  officer  or  an  individual,  or  whether  the  action  is 
in  contract  or  tort,  the  jurisdiction  is  in  the  Appellate 
Court,  unless  the  validity  of  a  statute  is  involved.  Ex 
parte  Sweeney,  126  Ind,  583,  and  cases  cited. 

The  element  which  carries  the  appeal  to  this  court  is 
the  one  introduced  by  the  attack  upon  the  validity  of  the 
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act,  for  where  the  question  of  the  validity  of  a  statute  is 
fairly  debatable,  and  does  Dot  rest  on  mere  assertion,  ju- 
risdiction is  in  this  court.  Ex  parte  Sweeney,  supra.  This 
must  be  true,  for  if  the  Appellate  Court  could  determine 
whether  there  was  or  was  not  a  constitutional  question 
involved,  it  would,  in  deciding  that  question,  necessarily 
decide  whether  an  appeal  lies  to  the  Supreme  Court,  and 
this  would  violate  the  fundamental  rule  that  the  higher 
court  must  determine  its  own  jurisdiction ;  and  it  would 
also  defeat  the  manifest  purpose  of  the  statute  creating 
the  Appellate  Court.  It  is  obvious  that  the  court  of  last 
resort  must  determine  the  right  of  appeal ;  for  if  it  were 
otherwise  it  would  be  in  the  power  of  a  court  of  intermedi- 
ate jurisdiction  to  prevent,  by  its  decisions,  a  cause  from 
reaching  the  court  where  the  authoritative  ultimate  judg- 
ment must  be  pronounced.  The  authorities,  however,  so 
fully  settle  this  question  that  prolonged  discussion  is  unnec- 
essary. 

Where  there  is  enough  in  the  argument  of  counsel  to  fairly 
indicate  that  they  sincerely  believe  that  a  constitutional 
question  is  involved,  and  also  to  supply  fair  reason  for  that 
belief,  this  court  must  assume  jurisdiction,  but  there  must 
be  argument  indicating  such  belief,  and  stating  reasons  for 
it,  as  bald  assertions  will  go  for  nothing.  Where  there  are 
arguments,  and  not  mere  assertions,  the  court  must  presume 
that  counsel  are  sincere,  and,  presuming  this,  decide  the 
question  made  by  their  argument  in  cases  where  the  record 
presents  it.  Courts  are  bound  to  assume  that  counsel  will 
not  discredit  their  profession  by  insincere  arguments  or  state- 
ments. Acting  upon  these  presumptions  and  considerations, 
we  shall  decide  the  questions  arising  upon  the  contention 
that  the  statute  providing  for  recovering  fees  illegally  ex- 
acted is  unconstitutional. 

There  is  little  force  in  the  argument,  tacitly  rather  than 
directly  urged,  that  the  Legislature  has  no  constitutional 
power  to  provide  for  the  recovery  of  fees  paid  to  an  officer 
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where  they  are  exacted  by  an  illegal  taxation  made  by  the 
ofScer.  It  is  true^  that  the  common  law  rule  is,  that  money 
paid  under  a  mistake  of  law  can  not  be  recovered,  but  it 
does  not  follow  that  there  is  no  power  in  the  Legislature  to 
provide  for  a  recovery  in  such  cases.  Common  law  rules 
may  be  abrogated  or  changed  by  legislative  enactment^  unless 
the  abrogation  or  change  is  interdicted  by  the  letter  or  the 
spirit  of  the  Constitution.  There  is  nothing  in  our  Consti- 
tution forbidding  the  Legislature  from  so  changing  the  com- 
mon law  rule  as  to  give  a  right  of  action  against  a  public 
officer  who  illegally  taxes  and  collects  fees.  The  proposi- 
tion is  so  clear  that  it  requires  no  elaboration,  but  it  may 
not  be  out  of  place  to  refer  to  the  well-known  rule  that  an 
officer  takes  his  office  cum  onerej  and  if  he  is  not  content 
with  the  burdens  or  restrictions  imposed  by  the  Legislature 
he  can  resign. 

The  title  of  the  act  here  in  question  is  this :  *'An  act  sup- 
plemental to  an  act  entitled  ^An  act  fixing  certain  fees  to  be 
taxed  in  the  offices  and  the  salaries  of  officers  therein  named, 
providing  for  certain  employees  in  certain  public  offices  and 
fixing  their  compensation,  defining  certain  duties  and  liabili- 
ties of  officers  and  persons  therein  named,  providing  for  jhe 
disposition  of  certain  moneys,  making  certain  appropriations 
declaring  certain  violations  of  the  provisions  of  this  act  to  be 
a  penal  ofience,  and  prescribing  the  punishment  and  repeal- 
ing all  conflicting  laws.''  Elliott's  Supp.,  section  1969. 
The  title  may  not  be  a  model,  but  it  is  sufficiently  clear  and 
comprehensive  to  effectively  include  a  provision  giving  a 
right  of  action  for  fees  illegally  collected  by  county  officers. 
The  title  of  an  act  need  not,  as  it  has  been  often  decided,  go 
into  details.  It  is  sufficient  if  it  indicates  with  reasonable 
precision  and  clearness  the  subject  it  embraces.  I^or  is  an 
act  invalid  because  it  includes  details  not  mentioned  in  the 
title,  provided  the  details  are  germane  to  the  general  subject 
designated  in  the  title.  Where  a  subject  is  properly  desig- 
nated  and   particular   provisions   germane   to   the  subject 
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named  are  embodied^  the  act  is  valid.  The  provisioDS  of  an 
act  connected  with  the  general  subject  and  not  foreign  to  it, 
or  disconnected  from  the  subject  named  in  the  title^  may  be 
properly  embodied  in  the  act  although  their  embodiment  car- 
ries the  effect  of  the  act  to  many  particulars  and  details. 
Hedderieh  v.  State,  101  Ind.  564 ;  Shoemaker  v.  Smith,  37 
Ind.  122 ;  Bitters  v.  Board,  etc.,  81  Ind.  125^  and  cases  cited ;' 
Orawfordmnlle,  etc.,  Co.  v.  Fletcher,  104  Ind.  97  (99) ;  Bar- 
nett  V.  Harahbarger,  106  Ind.  410 ;  CHty  of  Indianapolis  v. 
Huegele,  115  Ind.  581. 

The  one  subject  covered  by  the  title  of  the  act  before  us 
is  the  fees  and  salaries  of  public  officers,  and  a  particular 
provision  relating  to  the  recovery  of  fees  illegally  taxed  is 
within  the  one  general  subject  designated. 

It  is  a  fundamental  principle  that  where  jurisdiction  at- 
taches for  one  purpose  it  will  be  retained  for  all  purposes. 
Ex  parte  Sweeney,  sxipra,  and  authorities  cited.  This  prin- 
ciple is  especially  required  in  appellate  procedure,  for  any 
other  would  lead  to  disastrous  consequences.  The  court  that 
investigates  the  case  for  one  purpose  necessarily  investigates 
it  for  all  in  every  instance  where  the  investigation  goes  be- 
yond the  question  of  jurisdiction  and  reaches  the  merits,  and 
it  would  be  unwise  and  useless  to  require  an  examination  of 
part  of  the  one  case  by  another  tribunal.  It  would  also  be 
subversive  of  principle  to  have  two  distinct  decisions  in  one 
case  by  separate  courts.  Upon  the  principles  stated,  and  for 
the  reasons  suggested,  we  assume  jurisdiction  of  the  entire 
case: 

The  contention  of  the  appellee's  counsel  that  the  evidence 
is  not  in  the  bill  of  exceptions  can  not  prevail.  The  evi- 
dence, so  far  as  the  record  discloses,  was  fully  in  the  bill  be- 
fore it  was  signed.  If  the  evidence  is  properly  in  the  bill 
before  the  judge  signs  it,  the  fact  that  it  was  taken  down  by 
a  stenographer,  by  counsel,  or  by  any  one  else,  is  unimport- 
ant. As  the  bill  contains  the  evidence  in  full  it  comes  to  us 
by  authority  and  authentication  of  the  judge.     The  decisions 
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which  assert  that  a  stenographer's  report  can  not  he  made 
part  of  the  bill  by  reference,  or  by  the  clerk,  by  merely  copy- 
ing it,  are  not  relevant  to  a  case  like  this,  where  the  evidence 
affirmatively  appears  to  have  been  fully  set  forth  before  the 
judge  attached  his  signature.  All  the  bill  contains  is  in  it 
because  it  was  put  there  by  the  judge.  It  would  make  no 
'difference  if  the  record  did  show  that  the  stenographer  took 
down  the  evidence,  for  what  he  took  down  was,  as  the  record 
presents  the  matter  to  us,  the  evidence,  and  was  by  the  judge 
put  in  the  bill  as  the  evidence  before  signing.  It  is  a  mis- 
take, we  may  add,  to  suppose  that  the  judge  can  not  accept 
the  evidence  taken  down  by  the  stenographer.  No  matter 
who  takes  the  evidence,  if  it  is  properly  embodied  in  the  bill 
of  exceptions  by  the  judge  before  he  signs  the  bill,  it  is  in 
the  record  on  appeal,  provided,  of  course,  the  bill  is  signed 
and  filed  in  time.  Counsel  are  in  error  in  assuming  that  the 
bill  professes  to  set  out  the  long-hand  manuscript  of  the 
stenographer.  It  makes  no  profession  of  the  kind  ;  on  the 
contrary,  it  sets  forth  the  evidence  in  full,  as  accepted  by  the 
judge,  and  is  preceded  by  the  proper  preface  and  followed 
by  the  proper  conclusion  and  signature.  There  is  no  refer* 
ence,  no  "  here  insert ; "  all  the  evidence  is  professedly  set 
forth  at  length.  The  bill  on  its  face  appears*  perfect  and 
complete.  If  the  transcript  is  not  correct,  the  appellees 
ought  to  have  had  it  corrected  by  certiorari^  as  they  might 
have  done  upon  timely  application. 

It  is  argued  by  appellee's  counsel  that  the  legal  fees 
are  so  commingled  with  the  illegal  that  there  can  be  no  ac- 
tion, and  therefore  no  recovery  can  be  had.  But  if  the 
premise  were  true,  the  conclusion  would  not  follow.  It  is 
an  elementary  rule  that  if  a  wrong-doer  so  commingles 
things  that  severance  is  impossible  he  must  lose  all.  It 
Avould  be  flagrantly  unjust  to  permit  one  who  wrongfully 
blends  legal  and  illegal  fees  so  that  no  separation  can  be 
made, to  reap  the  advantage  of  his  own  wrong.  If  loss  must 
result  from  the  wrong,  the  author  of  the  wrong  must  bear 
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it.  If,  therefore,  the  appellee's  couDsel  are  right  in  assert- 
ing that  the  illegal  and  the  legal  fees  are  so  commingled 
that  there  can  be  no  severance,  the  appellant  must  recover 
all  the  fees  exacted  from  him. 

The  appellant's  counsel  point  out  a  number  of  items  which 
they  allege  are  illegal,  and  support  their  statement  by  ar- 
gument. We  have  compared  the  items  with  the  statute,  and 
it  appears  to  us  that  some  of  the  charges  were  made  since 
the  act  of  1883  went  into  effect,  and  that  they  are  greater 
than  the  act  allows.  There  is,  therefore,  a  right  of  recovery 
shown  to  some  part,  at  least,  of  the  amount  claimed. 

The  case  made  by  the  complaint  is  within  the  provisions 
of  the  statute.     Elliott's  Supp.,  section  1976. 

The  appellee's  counsel  do  not  meet  the  statement  of  their 
opponents  as  the  rules  require ;  they  simply  assert  that 
*^  The  evidence  supports  the  finding  of  the  trial  court,  for 
the  reason  that  there  is  no  evidence  showing  that  the  costs 
taxed  and  received  by  the  appellee  were  excessive  and  ille- 
gal, and  that  such  costs  were  not  voluntarily  paid  by  appel- 
lants.'' This  general  statement  gives  us  no  such  assistance 
as  a  court  is  entitled  to  receive,  and  as  the  rules  require.  It 
may  be  well  to  add  that  the  general  assertion  appears  to  be 
founded  upon  a  misconception  of  the  law,  for  it  implies  that 
counsel  affirm  that,  in  addition  to  showing  the  amount  re- 
ceived, something  more  must  be  done  by  way  of  proof  to 
make  the  illegality  appear.  This  assumption  is  erroneous. 
If  parties  prove  the  amount  exacted,  the  court  will  take  no- 
tice of  and  apply  the  law,  and  if  the  amount  is  greater  than 
the  law  allows,  adjudge  that  the  amount  demanded  and  ex- 
acted is  illegal.  Courts  take  notice  of  the  law  and  its  effect ; 
only  the  facts  require  proof. 

Judgment  reversed,  with  instructions  to  award  a  new 
trial,      f 

Filed  Nov.  17, 1891. 
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Statute  of  Fraudb.— jBui^din^  ContraeU. — A  verbal  agreement  by  the 
owner  of  the  property  to  pay  the  debt  of  the  contractor  to  the  material 
man,  in  a  case  where  the  owner  owes  the  contractor  nothing,  is  within 
the  statute  of  frauds,  and  void,  even  where  by  reason  of  such  verbal 
promise  the  material  man  furnished  materials  to  complete  the  improve- 
ments, and  forebore  to  file  his  lien  within  the  allotted  time. 

Same. — Dtbl  of  Another, — If,  however,  the  owner  was  indebted  to  the 
contractor,  his  agreement  to  pay  for  the  materials  would  in  such  case 
be  an  agreement  to  pay  his  own  debt  to  a  third  person,  and  not  within 
the  statute. 

Same.  —  Waiver  of  Mechanie^s  Lien, — Mere  forbearance  to  file  a  mechanic's 
lien  is  no  consideration,  but  if  an  express  agreement  is  made  to  waive 
the  right  of  lien,  such  waiver  constitutes  a  consideration  which  will 
render  the  owner's  promise  binding. 

Mechanic's  hi^TX.^Notiee  of  Iniention  to  FUe. — Mere  knowledge  on  the 
part  of  the  owner  of  the  property  that  the  material  man  is  furnishing 
the  material  is  not  sufficient.  The  material  man  must  take  such  meas- 
ures as  will  warn  the  owner  that  the  initiatory  steps  are  being  taken  to 
acquire  a  lien  to  the  end  that  he  may  secure  himself  against  a  double 
payment  for  his  improvements. 

Same. — Intirueliona  to  Jtvry, — Evidence. — Where  there  was  no  evidence 
tending  to  prove  that  the  material  man  stood  in  a  situation  to  acquire 
a  lien,  it  was  not  error  for  the  court  to  instruct  the  jury  that  they  had 
nothing  to  do  with  the  question  as  to  whether  the  material  man,  on  the 
faith  of  the  promise  of  the  owner  to  pay  the  debt,  forebore  to  acquire 
a  lien  until  it  was  too  late  to  do  so. 

From  the  Marion  Superior  Court. 

B.  K  Witt  arid  L.  B.  Swift,  for  appellant. 

8.  M.  Shtpard  and  O.  Martindakj  for  appellees. 

CoPFEY,  C.  J. — This  was  an  action  by  the  appellees 
against  the  appellant,  in  the  Marion  Superior  Court,  to  re- 
cover the  value  of  certain  materials  used  in  the  construction 
of  buildings  erected  by  the  appellant  in  the  city«of  Indi- 
anapolis. The  complaint  comprises  four  paragraphs.  The 
first  is  a  common  count  for  materials  sold  and  delivered. 
The  second  is  upon  an  account  stated.     The  third  paragraph 
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18  upon  a  verbal  agreement  to  guarantee  the  payment  for 
goods  sold  to  one  Hardee,  and  alleges  part  payment,  which 
is  relied  upon  to  take  the  contract  out  of  the  statute  of 
frauds.  The  fourth  paragraph  alleges,  among  other  things, 
that  in  June,  1885,  one  Hardee^  who  had  a  contract  with  the 
appellant  to  build  certain  houses  in  the  city  of  Indianapolis, 
on  appellant's  real  estate,  bought  of  the  appellees  the  lum- 
ber and  other  material,  an  account  of  which  is  set  out  in  the 
complaint,  to  be  used^  and  which  were  used,  in  the  construc- 
tion of  said  houses;  that  he  agreed  to  pay  for  the  same  out 
of  the  money  to  be  paid  him  by  the  appellant  for  the  build- 
ing of  said  houses,  which  appellant  knew ;  that  appellees 
did  not  credit  said  Hardee,  but  intended  to  rely  on  the  ap- 
pellant, by  taking  a  lien  on  the  real  estate  upon  which  the 
houHes  were  erected,  and  accordingly  charged  said  lumber  to 
the  appellant ;  that  when  said  houses  were  partially  erected 
and  before  all  said  lumber  and  other  material  were  delivered, 
Hardee  failed,  and  the  appellant  himself  undertook  to  com- 
plete the  same ;  that  he  promised  appellees  that  if  they 
would  furnish  him  the  lumber  and  material  necessary  to 
complete  said  houses,  and  give  him  time,  he  would  pay  for 
all  said  lumber  and  material ;  that,  relying  on  said  promise, 
appellees  released  said  Hardee  from  all  claims,  furnished  the 
lumber  and  material,  and  gave  the  time  requested,  and  thereby 
lost  their  right  to  take  a  lien  on  said  real  estate. 

The  appellees  introduced  evidence,  on  the  trial  of  the 
cause,  tending  to  prove  that  the  appellant  agreed  with  them, 
in  consideration  that  they  would  give  him  a  definite  time, 
stipulated  between  them,  that  he  would  pay  for  the  lumber 
and  material  furnished  to  Hardee  and  used  in  the  construc- 
tion of  the  buildings  mentioned  in  the  complaint,  but  there 
is  no  evidence  in  the  record  tending  to  prove  that  there  was 
any  agreement  between  the  parties  to  the  effect  that  the  ap- 
pellees should  not  take  a  material  man's  lien  on  the  build- 
ings for  the  material  furnished  and  used  by  Hardee  in  the 
construction  of  the  buildings  erected  by  him  for  the  appel- 
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lant,  nor  is  there  any  proof  tending  to  show  that  the  appel- 
lees had  taken  any  of  the  steps  necessary  to  secure  a  lien. 

The  court  instructed  the  jury  as  follows: 

** Seventh.  The  plaintiffs  claim^  and  have  introduced  some 
evidence  in  support  of  such  claim^  that^  relying  on  the  alleged 
promise  of  the  defendant  to  pay  them,  they  forebore  to  ac- 
quire a  lien  on  the  houses  built  by  Hardee  until  the  time  for 
taking  one  had  expired.  Whether  this  is  so  or  not  is  a 
question  with  which,  under  the  issues  and  evidence  in  this 
cause,  you  have  nothing  to  do,  and  you  will  not  consider  it 
nor  the  evidence  in  relation  to  it.'' 

The  court  also  refused  to  give  the  jury,  on  behalf  of  the 
appellees,  the  following  instructions : 

'^  1.  If  you  find  from  a  preponderance  of  the  evidence 
that  the  plaintiffs  furnished  the  materials  set  forth  in  the  bill 
of  particulars  filed  with  the  complaint,  to  be  used,  and  the 
same  were  used  in  constructing  the  houses  of  the  defendant, 
and  that  plaintiffs  might  have  taken  a  mechanic's  lien  upon 
the  houses  of  the  defendant  for  the  same,  and  that  plaintifis 
intended  to  do  so,  and  that  before  the  time  within  which 
plaintiffs  might  have  filed  their  mechanic's  lien  expired  de- 
fendant promised  to  pay  for  such  materials,  if  plaintiffs  would 
give  him  a  certain  length  of  time,  that  plaintiffs  did  give  him 
said  time  as  requested,  and  that  by  so  doing  plaintiffs  lost 
their  right  to  take  a  lien  upon  defendant's  houses,  then  you 
should  find  for  the  plaintiffs. 

^'  2.  If  a  person  furnish  to  a  contractor  materials  which 
are  used  to  improve  the  property  of  another,  and  for  which 
he  may  have  a  mechanic's  lien  on  the  property,  and  if,  dur- 
ing the  time  within  which  he  might  give  notice  to  the  prop- 
erty-owner and  perfect  his  lien  upon  the  property,  the  owner 
verbally  promises  that  he  will  pay  for  said  materials,  if  said 
person  furnishing  the  same  will  give  him  time,  and  if  said 
person  furnishing  the  materials  gives  said  owner  the  tigie 
requested,  and  thereby  loses  his  right  to  perfect  a  lien  on 
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the  said  property,  said  promise  is  binding  on  the  said  prop- 
erty-owner, and  he  is  liable  to  pay  for  said  materials.'^ 

The  jury  returned  a  verdict  for  the  defendant,  the  appel- 
lant here,  upon  which  the  court,  over  a  motion  for  a  new 
trial,  rendered  judgment. 

Upon  appeal  to  the  general  term  of  the  superior  court,  the 
judgment  at  special  term  was  reversed  on  account  of  giving 
the  instruction  above  set  out,  and  on  account  of  the  refusal 
of  the  court  to  give  the  two  instructions  asked  by  the  ap- 
pellees, as  above  set  forth.  From  the  judgment  of  the  gen- 
eral term  reversing  the  judgment  rendered  at  special  term, 
this  appeal  is  prosecuted. 

Assuming  that  the  agreement  was  made,  as  contended  by 
the  appellees,  the  appellant  contends  that  such  agreement  is 
within  the  statute  of  frauds,  and  is  not  binding,  while  ap- 
pellees contend  that  the  agreement  is  not  within  the  statute. 

Section  4904,  R.  S.  1881,  provides  that  no  action  shall  be 
brought  to  charge  any  person,  upon  any  special  promise,  to 
answer  for  the  debt,  default  or  miscarriage  of  another,  unless 
the  promise,  contract  or  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing  and  signed  by  the  party  to  be  charged  there- 
with, or  by  some  person  thereunto  by  him  lawfully  author- 
ized. 

The  instructions  asked  by  the  appellees  assume  that  the 
debt  in  controversy  was  the  debt  of  Hardee,  and  not  the  debt 
of  the  appellant. 

In  the  adjudicated  cases  upon  the  question  here  presented 
all  the  authorities  to  which  our  attention  has  been  called 
agree  that  there  is  a  "  distressing  conflict  '^  of  opinion.  But 
out  of  the  numerous  decisions  relating  to  the  construction 
of  this  statute,  the  rule  has  been  firmly  established  that  a 
promise  to  pay  the  debt  of  another  is  not  within  the  statute, 
if  its  consideration  was  the  abandonment  of  the  provision 
of  a  security  for  the  payment  of  the  debt,  consisting  of  a 
Vol.  129.— 36 
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lien  upon  or  interest  in  property,  to  which  the  promisor  then 
had  a  subordinate  title.  A  promise  based  upon  such  a  con- 
sideration is  held  to  be  an  original  promise.  Crawford  v. 
King,  54  Ind.  6 ;  Spooner  v.  Dunn,  7  I^d.  81 ;  Luark  v. 
Malone,  34  Ind.  444 ;  Bolt  v.  JBarr,  95  Ind.  243. 

It  is  claimed  by  the  appellees  that  this  case  falls  within 
that  rule.  It  is  to  be  observed,  however,  that  the  instruc- 
tions asked  by  the  appellees  assume  that  there  was  an  ab- 
sence of  any  agreement  to  release  or  waive  a  lien,  and  are 
drawn  upon  the  theory  that  the  promise  of  the  appellant  to 
pay  the  debt  of  Hardee,  in  consideration  of  the  extension  of 
the  time  for  its  payment,  followed  by  an  omission  to  take  a 
lien,  was  sufficient  to  take  the  case  out  of  the  statute.  There 
was  no  agreement  on  the  part  of  the  appellees  not  to  file  a 
material  man's  lien,  and  the  taking  of  such  lien  would  not 
have  been  a  violation  of  their  agreement  with  the  appellant, 
as  his  promise  was  made  in  consideration  of  the  time  given 
for  the  payment  of  the  debt.  Nor  was  there  any  agreement 
to  release  Hardee,  or  to  extend  the  time  of  payment  as  to 
him.  The  appellant's  liability  under  his  agreement  could 
not  be  increased  by  the  omission  of  the  appellees  to  do  a 
thing  not  prohibited  by  the  agreement,  and  for  this  reason 
we  are  unable  to  perceive  how  the  failure  to  take  a  lien  upon 
the  appellant's  property  can  have  any  effect  upon  the  rights 
of  the  parties  to  this  suit.  We  do  not  think  the  case  falls 
within  the  rule  above  stated. 

Stripped  of  all  questions  relating  to  the  right  of  the  ap- 
pellees to  take  a  lien  upon  the  property  of  the  appellant,  the 
promise  of  the  appellant  is  clearly  within  the  statute.  Berk- 
shire  v.  Young,  45  Ind.  461. 

If,  then,  the  appellant  is  bound  by  the  promise,  assumed 
by  the  instructions  to  exist,  it  must  be  upon  the  ground  that 
the  appellees  had  a  right  to  take  a  lien  upon  his  property^ 
and  that  it  was  for  that  reason,  in  a  sense,  his  debt. 

It  is  not  a  case  where  the  owner  of  the  building  is  indebted 
to  the  contractor  and  agrees  to  pay  such  debt  to  the  mate- 


MAY  TERM,  1891.  547 


Parker  v.  Dillingham  ei  aL 


rial  man,  for  in  that  case  he  would  only  be  agreeing  to  pay 
his  own  debt  to  a  third  party,  but  it  is  a  case  in  which  he  is 
agreeing  to  pay  the  debt  of  the  contractor  to  the  material  man, 
where  he  owes  the  contractor  nothing. 

Without  deciding  the  question  as  to  whether  a  promise  of 
the  kind  under  consideration  would  bind  the  owner  of  the 
building  where  it  was  shown  that  the  material  man  stood  in 
a  situation  to  enforce  a  lien,  it  is  sufficient  to  say  that  the 
evidence  in  this  cause  wholly  fails  to  show  that  the  appel- 
lees here  stood  in  that  situation. 

By  the  provisions  of  section  1692,  Elliott's  Supplement^ 
in  force  at  the  time  the  transaction  here  involved  occurred, 
it  was  necessary  that  the  appellees,  before  they  could  ac- 
quire a  lien  on  the  appellant's  property,  should  notify  him 
at  or  before  the  time  they  furnished  the  material,  that  they 
were  furnishing  the  same.  Mere  knowledge  on  the  part  of 
the  appellant  that  the  appellees  were  furnishing  the  material 
was  not  suffifcient.  It  was  incumbent  on  them  to  take  such 
measures  as  would  warn  the  appellant  that  the  initiatory  steps 
were  being  taken  to  acquire  a  lien,  to  the  end  that  he  might 
secure  himself  against  a  double  payment  for  his  improve- 
ments. Neeley  v.  Searighty  113  Ind.  316;  Caylor  v.  Thorn, 
125  Ind.  201.  This,  so  far  as  the  evidence  in  the  cause 
shows,  the  appellees  wholly  failed  to  do.  For  this  reason 
the  instructions  asked  by  the  appellees  were  not  applicable 
to  the  case  made  by  the  evidence  in  the  cause,  and  the  court 
for  that  reason,  if  for  no  other,  we  think,  properly  refused 
them. 

As  there  was  no  evidence  in  the  cause  tending  to  prove 
that  the  appellees  stood  in  a  situation  to  acquire  a  lien  on 
the  property  of  the  appellant,  it  was  not  error  for  the  court 
to  say  to  the  jury  that  they  had  nothing  to  do  with  the 
question  as  to  whether  appellees,  on  the  faith  of  the  promise 
of  the  appellant  to  pay  the  debt,  forebore  to  acquire  a  lien 
until  it  was  too  late  to  do  so.  No  such  question  was  pre- 
sented, by  the  evidence,  for  their  consideration. 
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In  our  opinion  the  superior  court,  in  general  term,  erred 
in  reversing  the  judgment  at  special  term,  upon  the  grounds 
above  stated. 

Judgment  reversed,  with  directions  to  proceed  in  accord- 
ance with  this  opinion. 

Filed  Nov.  17, 1891. 
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Bales  v.  Pidgeon. 

Easement. — Dreaeription. —  Ute  for  More  than  Twenty  Years, — Where,  by 
agreement,  a  right  of  way  is  established  by  mistake  over  the  land  of  an- 
other, and  its  use  is  continued  for  more  than  twenty  years,  a  title  is 
acquired  which  is  appurtenant  to  and  passes  with  the  land. 

Same. — Effect  of  Subsequent  Survey. — No  survey  after  twenty  years  can 
change  the  rights  of  the  parties,  or  entitle  the  one  over  Whose  land  such 
right  of  way  has  been  established  to  interfere  with  its  free  use. 

From  the  Henry  Circuit  Court. 

J,  M,  Brown,  for  appellant. 
J.  M.  Morrisy  for  appellee. 

Olds,  J. — The  contest  in  this  case  is  over  a  right  of  way 
from  the  land  of  the  appellee  to  a  public  highway.  The  facts,  as 
found  by  the  court,  are  substantially,  as  follows:  Mary 
Pidgeon  owns  forty-five  acres  of  land.  Immediately  on  the 
south  of  it  is  a  tract  owned  by  Solomon  Bales,  appellant. 
There  is  a  public  highway,  known  as  the  Franklin  and  Cir- 
cleville  turnpike,  running  through  the  tract  owned  by  said 
appellant,  Bales.  In  1839,  George  Nicholson  owned  the  land 
now  owned  by  said  Bales,  and  David  Pidgeon  owned  the 
eighty  acres  lying  immediately  on  the  west  of  the  tracts 
now  owned  by  the  appellant,  and  also  owned  the  tract  now 
owned  by  said  appellee,  Mary  Pidgeon.  The  said  Nichol- 
son and  David  Pidgeon,  being  desirous  of  ascertaining  the  line 
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ruuniDg  north  and  south,  and  dividing  their  two  tracts,theone 
now  owned  by  Bales  and  the  eighty  lying  west  of  it,  took  a 
rod  pole  and  measured  the  same,  and  ascertained  where,  in 
their  judgment,  the  true  line  was  situated.  It  was  then 
agreed  that  said  David  Pidgeon  was  to  have  a  road  leading 
from  the  Franklin  and  Circleville  turnpike  to  the  tract  of 
land  then  owned  by  David  Pidgeon,  on  the  north  of  the  said 
Nicholson  tract,  a  part  of  which  is  now  owned  by  said  ap- 
pellee, and  on  which  she  now  resides,  and  has  improvements. 
The  road  was  thus  located  all  upon  the  land  of  said  David 
Pidgeon,  according  to  the  line  thus  ascertained  and  agreed 
upon,  and  the  fence  of  said  Nicholson  was  built  on  the  east 
line  of  said  road,  or  right  of  way,  it  being  agreed  that  that 
was  his  west  line ;  that  ever  since  said  date  said  road  has 
been  opened  and  used  continuously  as  an  exit  from  the  land 
of  Mary  Pidgeon  to  the  Franklin  and  Circleville  turnpike 
to  a  width  of  sixteen  feet,  and  fenced  on  both  sides,  open  at 
the  end,  and  it  has  been  continuously  used  by  the  appellee, 
her  grantors,  and  the  public  generally,  and  his  and  her 
grantors  have  had  the  exclusive,  open,  and  undisputed 
possession,  enjoyment,  and  use  of  said  road,  so  opened,  to 
pass  to  and  from  the  real  estate,  and  buildings  thereon  so 
owned  by  the  appellee.  The  land  owned  by  Nicholson 
has,  by  mesne  conveyances,  been  transferred  to  and  is 
now  owned  by  the  appellant;  that  in  1887  there  was  a 
survey  made  to  ascertain  the  line  between  said  tracts  of 
land  aforesaid.  According  to  such  survey  of  the  line  be- 
tween the  said  tracts  of  land  so  owned  by  the  said  David 
Pidgeon  on  the  west  of  said  tract  owned  by  appellant, 
Bales,  and  the  said  tract  so  owned  by  Bales,  the  west 
line  of  the  tract  owned  by  Bales  was  ten  or  twelve  feet 
west  of  the  old  line  agreed  upon  between  Nicholson 
and  Pidgeon,  and  which  had  been  acquiesced  in  as  the 
true  line  from  1839  to  the  survey  in  1887  ;  that  after  the 
survey  said  Bales  moved  his  fences  and  obstructed  said  road- 
way, so  long  used  and  occupied  as  aforesaid,  by  moving  his 
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fence  over  eleven  or  twelve  feet,  and  by  fencing  the  ends, 
and  putting  up  gates. 

The  appellee  brought  this  action  to  establish  her  right  to 
the  road,  and  the  court  found  in  her  favor. 

The  facts  found  do  not  show  that  this  roadway  was  oc- 
cupied under  a  license  from  the  appellant  or  his  grantors,  or 
any  of  them.  It  shows  that  the  owners  of  the  two  tracts,  in 
1839,  measured  the  land  and  agreed  as  to  the  location  of  the 
division  line,  and  the  road  was  located  upon  the  land  of 
Pidgeon,  and  was  fenced  and  used  by  David  Pidgeon  and  his 
grantees,  and  the  successive  owners  of  the  land,  as  a  way  to 
and  from  the  land  now  owned  by  said  appellee ;  they  using 
and  occupying  the  same  as  owners  of  the  land,  not  acknowl- 
edging or  having  any  knowledge  that  the  appellant  or  his 
grantors  had  any  interest  in  or  right  to  the  land  so  used  as  a 
roadway  and  passage  for  the  owner  and  occupants  of  the 
land  and  the  general  public  to  and  from  the  land.  This  oc- 
cupancy continued  for  nearly  fifty  years.  They  had  acquired 
an  interest  and  right  to  use  the  land,  which  became  and  was 
appurtenant  to  the  land  and  passed  with  the  land.  Parish 
V.  Kaapare,  109  Ind.  586 ;  Bowen  v.  Swander^  121  Ind.  164. 

The  subsequent  survey  of  the  land  gave  to  the  appellant 
no  right  to  the  land.  Riggs  v.  Riley^  113  Ind.  208.  The 
title  to  the  land  bad  before  that  time  been  fixed  by  the  use 
and  occupancy  as  of  right  for  more  than  twenty  years,  and 
no  survey  could  change  the  rights  of  the  parties.  The  occu- 
pancy and  use  in  this  case  was  not  an  occupancy  and  use  of  a 
private  way  over  the  land  of  appellant  and  his  grantor,  but 
the  occupancy  commenced  by  David  Pidgeon  throwing  open 
a  way  over  his  own  land  to  another  tract  owned  by  him, 
and  as  the  land  with  which  the  road  connected  was  trans- 
ferred, it  continued  to  be  occupied  as  of  right,  and  as  belong- 
ing to  the  eighty-acre  tract  on  the  west  of  the  appellant,  and 
his  right  to  interfere  with  such  roadway  has  long  since  ceased. 
If  it  had  been  originally  established  and  used  as  a  right  of 
way  over  the  appellant's  or  his  grantor's  land  under  a  license. 
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and  the  appellee  was  only  attempting  to  interfere  with  it  by 
placing  gates  at  the  end,  it  would  present  a  different  ques- 
tion. 

From  the  finding  of  facts,  it  appears  this  road  was  agreed 
upon  between  the  owners  of  the  two  tracts  at  the  time  of 
the  measurement  to  ascertain  the  division  line.  It  appears 
from  the  finding  of  facts  to  have  been  a  part  of  the  same 
transaction,  and  that,  Pidgeon  being  desirous  of  a  roadway, 
the  measurement  was  made,  and  it  was  agreed  that  the  road 
was  to  be  all  located  on  the  land  of  Pidgeon.  The  measure- 
ment was  made  and  the  road  located  on  the  land  of  Pidgeon, 
and  fences  were  built  in  accordance  with  such  measurement 
and  agreement  of  the  parties,  and  it  was  ever  afterwards  oc- 
cupied as  a  part  of  the  Pidgeon  tract,  and  his  conveyances 
were  made  with  reference  to  it,  and  his  grantees,  the  suc- 
cessive owners,  continued  to  occupy  the  same  and  have  the 
free  and  undisputed  use  of  it.  Robinson  v.  TJiraUkill,  110 
Ind.  117. 

There  is  no  error  in  the  record; 

Judgment  affirmed,  with  costs. 

Filed  Nov.  20, 1891. 


No.  16,322. 

Lefforqe  V.  The  State. 

Criminal  Law. — Inc€8t, — Evidence  of  Acts  Prior  to  Specific  Act  Qtarged. — In 
a  prosecution  for  incest,  it  is  competent  for  tlie  State  to  prove  acts  of 
sexual  intercourse  prior  to  the  specific  act  charged  in  the  indictment. 

Same. — Excessive  Sentence. — A  sentence  to  imprisonment  for  eight  years  of 
one  convicted  of  the  crime  of  incest,  after  the  passage  of  the  act  of 
March  7th,  1891,  limiting  the  maximum  term  of  impriBonment  to  five 
years,  is  void. 

From  the  Decatur  Circuit  Court. 

J.  S.  Scobey,  for  appellant. 

A,  O.  Smith,  Attorney  General,  for  the  State. 
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Elliott,  J. — The  appellant  was  convicted  of  the  crime 
of  incest,  and  sentenced  to  imprisonment  in  the  State 
prison  for  a  term  of  eight  years. 

One  of  the  grounds  upon  which  appellant's  counsel  asks 
a  reversal  is  that  the  court  erred  in  permitting  the  State  to 
prove  acts  of  sexual  intercourse  prior  to  the  specific  act 
charged  in  the  indictment.  There  was  no  error  in  this  rul- 
ing. The  decisions  establish  the  doctrine  that  it  is  compe- 
tent to  prove  previous  acts  of  familiarity  between  the  par- 
ties, although  they  culminate  in  the  act  of  carnal  intercourse. 
Stale  V.  MarkinSy  95  Ind.  464 ;  Ramey  v.  StaJte,  ex  rd,  127  Ind. 
243;  Thayer  v.  Thayer ^  101  Mass.  Ill ;  State  v.  Bridgmafiy 
49  Vt.  202  (24  Am.  Rep.  124)  and  cases  cited ;  Stale  v.  Pt>- 
piriySS  N.  C.  646 ;  StaU  v.  Kemp,  87  N.  C.  638  ;  Bishop's 
Statutory  Crimes,  section  680. 

The  appellant  was  tried  and  convicted  on  the  2 1st  day  of 
September,  1891,  and  on  that  day  the  act  of  March  7, 1891, 
was  in  force.  (Acts  of  1891,  page  347.)  That  act  amends 
the  prior  act,  and  limits  the  maximum  punishment  by  im- 
prisonment to  a  term  of  five  years.  There  was,  therefore, 
no  law  in  force  at  the  time  of  the  trial  authorizing  the  jury 
to  sentence  the  accused  to  imprisonment  for  the  period  of 
eight  years,  and  the  sentence  is  wholly  unauthorized. 

Judgment  reversed,  with  instructions  to  award  a  new 
trial. 

Filed  Nov.  19, 1891. 
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Negligkncb. — Oontrifmiory. — Oroasing  Bridge  vnih  Traetion^Engine. — In  an 
action  by  an  administrator  for  the  death  of  his  decedent,  cansed  bj  a 
defective  bridge,  a  general  averment  that  such  decedent  was  without 
fault  is  not  overcome  by  specific  averments  showing  that  he  attempted  to 
cross  the  said  bridge  with  a  traction  steam-engine,  with  water- tank  and 
threshing  machine  attached. 
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Bridge.— 2>u/y  of  City  to  Repairs—The  act  of  March  7th,  1885  (Acts 
1885,  p.  74),  which  makes  it  the  duty  of  boards  of  county  commission- 
ers to  baild  all  bridf^es  within  the  corporate  limits  of  any  city  or  town 
within  the  State,  the  estimated  cost  of  which  exceeds  five  hundred  dol- 
lars, does  not  purport  to  in  any  other  manner  interfere  with  the  abso- 
lute control  of  the  city  over  the  bridges,  nor  does  it  relieve  cities  from 
the  duty  of  keeping  them  in  repair. 

Damages. — Exccssive.^ln  a  suit  by  an  administrator  for  the  wrongful 
death  of  his  decedent,  where  the  evidence  shows  that  such  decedent 
was  a  widower,  with  no  children  dependent  upon  him,  aged  seventy- 
three,  strong  and  vigorous,  and  actively  engaged  in  business,  a  verdict 
for  one  thousand  dollars  damages  will  not  be  disturbed  as  excessive. 

From  the  Wabash  Circuit  Court. 

A.  Taylor,  for  appellant. 

C.  E.  Cowgilly  H.  B.  Shivdey  and  H.  C.  Pettit,  for  ap- 
pellee. 

McBride,  J. — This  was  a  suit  by  the  appellee,  as  admin- 
istrator of  Joseph  Carver,  deceased,  to  recover  damages  for 
his  deaths  which  was  caused,  it  is  alleged,  by  the  actionable 
negligence  of  the  appellant. 

The  complaint  charges  that  a  certain  bridge  within  the 
corporate  limits  of  the  city,  "  over  what  is  known  as  the 
Wabash  and  Erie  Canal,  where  Miami  street  in  said  city 
crosses  said  canal,  the  said  street  being  a  public  highway  and 
street  of  said  city,  and  said  bridge  forming  a  part  of  said 
street  and  highway,  and  being  in  almost  constant  and  inces- 
sant use  by  the  travelling  public  of  said  city  and  surround- 
ing county  in  crossing  said  canal  where  the  same  has  been 
erected,  was  suffered  by  said  city  to  become  and  remain 
greatly  out  of  repair,  and  in  a  state  of  decay  and  insuffi- 
ciency for  the  purposes  and  uses  for  which  it  was  erected, 
and  dangerous  for  all  who  should  pass  over  the  same,  the 
stringers,  beams  and  timbers  under  and  supporting  the  floor 
of  said  bridge  becoming  entirely  rotten,  of  which  rotten  and 
unsafe  condition  the  officers  of  said  city  were  informed  and 
well  knew,  and  by  reason  thereof,  unfit  and  unsafe  to  be 
travelled  over ;  the  same  being  allowed  and  suffered  to  get 
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into  such  unsafe,  dangerous  and  rotten  condition  by  said  city 
and  its  officers,  by  the  defendant's  carelessness,  negligence 
and  the  utter  disregard  of  the  safety  of  those  who  had  a 
right  to  pass  over  the  same ;  *  *  *  that  on  said  8th  day  of 
August,  1887,  the  said  Joseph  Carver,  now  deceased,  the  per- 
sonal representative  of  whom  is  this  plaintiff,  being  then  in 
good  health,  and  without  any  knowledge  of  the  unsafe  and 
dangerous  condition  of  said  bridge,  or  that  the  timbers  sup- 
porting the  floor  thereof  were  rotten,  and  without  any  fault, 
want  of  care,  or  negligence  on  his  part  whatever,  and  be- 
lieving it  was  entirely  safe  to  so  do,  and  as  he  had  a  right  to 
do,  attempted  to  pass  over  said  bridge,  from  the  north  side 
of  said  canal  to  the  south  side  thereof,  along  said  street,  with 
what  is  known  as  a  traction  steam-engine  and  water-tank, 
and  threshing  machine  attached  thereto.  And  plaintiff  avers 
that  when  said  engine  passed  onto  said  bridge,  the  same  be- 
ing at  the  time  conducted,  guided  and  managed  in  a  prudent 
and  careful  manner,  the  said  deceased  then  sitting  on  a  seat 
provided  and  used  for  the  purpose  was  engaged  in  guiding 
and  steering  said  engine,  the  timbers  beneath  the  floor  of 
said  bridge,  and  supporting  the  same,  because  of  their  neg- 
lected, decayed  and  rotten  condition,  broke  and  gave  way, 
and  precipitated  said  engine  into  said  canal,  catching  and 
crushing  said  Joseph  Carver  between  said  engine  and  the 
water-tank  attached  thereto,  causing  and  producing  his  in- 
stant death,'^  etc. 

The  complaint  is  in  two  paragraphs,  which  are  substan- 
tially alike,  except  that  one  paragraph  charges  actual  knowl- 
edge by  the  officers  of  the  city  of  the  defective  condition  of 
the  bridge,  and  the  other  avers  facts  sufficient  to  charge  them 
with  notice,  but  does  not  charge  actual  notice. 

The  circuit  court  overruled  demurrers  to  each  paragraph. 
In  this  the  appellant  insists  the  court  erred. 

The  specific  defect,  which  the  appellant  contends  makes 
the  complaint  bad,  is,  that,  notwithstanding  the  averments 
that  the  decedent  was  without  fault,  the  specific  averments  are 
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sufficient  to  overcome  this,  and  show  that  he  was  guilty  of 
contributory  negligence. 

A  reference  to  the  complaint  above  quoted  will  show  that 
the  averments  of  freedom  from  fault  on  the  part  of  the  de- 
cedent are  much  more  full  than  are  usual,  and  more  full  than 
required  by  the  precedents  in  this  State. 

In  the  case  of  Ohioy  etc.,  R.  W.  Co.,  v.  Walker,  113  Ind. 
196  (198),  the  court  said  :  ^'  It  has  long  been  the  rule  in  this 
State  that  the  general  averment  that  the  plaintiff  was  with- 
out fault  is  sufficient,  unless  the  facts  specially  pleaded  clearly 
show  that  he  was  guilty  of  contributory  negligence.^'  The 
writer  of  the  opinion  cites  many  authorities  abundantly  sus- 
taining the  rule  thus  stated,  and  in  addition  very  clearly  vin- 
dicates its  soundness.on  principle. 

The  specific  averments  which  it  is  insisted  control  the  gen- 
eral averments  negativing  contributory  negligence,  are  those 
showing  that  the  decedent  attempted  to  cross  the  bridge  with 
a  traction  steam-engine,  with  water-tank  and  threshing  ma- 
chine attached.  To  sustain  the  appellee  in  this  contention 
we  would  be  obliged  to  hold  that  to  attempt  to  cross  a  bridge 
on  a  public  highway,  which  is  in  constant  use,  with  a  traction 
steam-engine,  water-tank  and  threshing  machine,  is  in  itself 
negligence  per  ae. 

In  the  case  of  Wabash,  etc,  R.  W.  Co.  v.  Farver,  111  Ind. 
195,  it  is  stated  as  a  fact,  of  which  the  court  takes  judicial 
notice,  that  such  engines  have  become  familiar  in  every  ag- 
ricultural community,  that  they  are  customarily  moved  from 
place  to  place  over  the  public  highways,  and  that  such  use 
of  the  highways  has  become  so  common  that  it  must  be  sup- 
posed that  horses  of  ordinary  gentleness  have  become  so  fa- 
miliar with  them  as  to  be  safe  under  ordinary  guidance. 
Whether  this  assumption  of  judicial  knowledge  is  fully  jus- 
tified or  not  need  not  be  here  considered.  But  it  certainly 
can  not  be  true  that  an  averment  showing  that  the  decedent 
was  using  the  bridge  in  a  manner  that  had  become  usual  and 
common  necessarily  carries  with  it  an  inference  of  contrib- 
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utory  negligence  so  strong  that  it  overcomes  all  of  the  usual 
averments  that  he  was  free  from  fault.  No  other  objection 
is  made  to  the  complaint,  and  we  think  it  is  clearly  good. 

The  appellant  filed  an  answer  in  three  paragraphs,  the 
third  paragraph  of  which  avers  that  the  bridge  was  one  the 
construction  of  which  cost  over  $500. 

To  this  paragraph  the  court  sustained  a  demurrer.  This 
answer  proceeds  on  the  theory  that  because  the  statute  (El- 
liott's Supp.,  section  1521 — Acts  of  1885,  p.  74)  makes  it  the 
duty  of  boards  of  county  commissioners  to  build  all  bridges 
within  the  corporate  limits  of  any  city  or  town  within  the 
State,  the  estimated  cost  of  which  exceeds  $500,  this  in* 
ferentially  relieves  cities  and  towns  of  the  duty  of  keep- 
ing such  bridges  in  repair.  The  answer  ja  plainly  bad.  Cities 
and  towns  are  by  statute  (sections  3161  and  3367,  R.  S. 
1881)  given  exclusive  power  and  control  over  the  streets,  al- 
leys, highways  and  bridges  within  their  respective  limits.  It 
was  said  by  this  court  in  the  case  of  City  of  Goshen  v.  Myers^ 
119  Ind.  196,  that  ''It  was  evidently  the  intention  of  the 
Legislature  by  the  passage  of  this  statute  to  leave  all  pub- 
lic bridges,  within  the  limits  of  the  cities  in  the  State,  of 
which  they  may  take  control,  under  the  absolute  manage- 
ment of  the  common  council  of  such  cities,  and  to  charge 
them  with  the  duty  of  keeping  such  bridges  in  repair." 

The  act  of  March  7th,  1885,  which  includes  section  1521, 
Elliott^s  Supplement  above  referred  to,  while  it  imposes  the 
duty  of  construction  upon  the  board  of  county  commission- 
ers in  certain  cases,  does  not  purport  to  in  any  other  man- 
ner interfere  with  the  absolute  control  of  the  city  over  the 
bridges,  nor  does  it  relieve  cities  from  the  duty  of  keeping 
them  in  repair.  In  our  opinion  that  duty  still  rests  upon 
them. 

Complaint  is  also  made  that  the  damages  assessed  are  ex- 
cessive, and  that  the  court  erred  in  instructing  the  jury  as 
to  the  measure  of  damages.  There  is  some  confusion  in  the 
record  over  the  instructions  given  and  refused,  and,  after  the 
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appellant's  original  brief  was  filed,  a  writ  of  certiorari  was 
awarded  for  the  correction  of  the  record. 

The  corrections  and  changes  in  the  record  made  by  the 
return  to  this  writ  removed  much  that  previously  appeared 
olyectionable.  We  deem  it  unnecessary  to  encumber  the 
record  by  bringing  into  this  opinion  the  instructions  given 
and  refused.  A  careful  examination  of  all  of  them  leads  us 
to  the  opinion  that  the  jury  were  sufficiently  and  correctly 
instructed  as  to  the  measure  of  damages,  and  that  the  ap- 
pellant was  not  harmed  by  the  refusal  of  the  court  to  give 
any  instruction  asked  by  it.  Indeed,  as  we  understand  ap- 
pellant's counsel,  the  objection  ilow  is  not  so  much  that  the 
court  erred  in  giving  and  refusing  instructions  as  that  the 
jury  erred  in  assessing  damages. 

The  decedent  was  about  seventy-three  years  old,  a  wid- 
ower, and  his  children  were  all  of  mature  years  and  none  of 
them  dependent  upon  him.  The  jury  awarded  $1,000  dam- 
ages. This  the  appellant  insists  was  so  excessive  that  the 
verdict  should  be  set  aside. 

The  evidence  showed  that  the  decedent,  notwithstanding 
his  years,  was  strong  and  vigorous  for  his  age,  and  actively 
engaged  in  business. 

In  cases  of  this  character,  as  said  by  Judge  Davis,  in  the 
case  of  Barron  v.  Illinois  Central  R.  R.  Co,y  1  Bissell,  453 : 
*^  There  is  no  fixed  measure  of  damages,  and  no  artificial 
rule  by  which  the  damages  in  a  given  case  can  be  com- 
puted." 

The  jury  are  necessarily  given  a  somewhat  wide  range  of 
discretion.  We  can  not  say  that  that  discretion  has  been 
abused  in  this  case,  and  that  the  damages  awarded  were  ex- 
cessive. 

Judgment  affirmed. 

Filed  Nov.  17, 1891. 
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No.  15,146. 

Van  Sickle  v.  Belknap. 

Bights  akd  Remedies. — Where  a  statute  creates  a  right,  and  provides 
generally  for  its  enforcement,  but  neither  creates  nor  designates  a  rem- 
edy, the  implication  is  that  the  Legislature  intended  that  the  right 
should  be  enforced  by  some  existing  and  appropriate  remedy. 

Street  Improvement.— Ziien  far, — Enforeement  cf, — TUaAing, — In  a  suit 
by  a  contractor  under  the  act  of  April  13th,  1885,  to  enforce  a  lien  for 
street  improvement  on  the  abutting  lots,  he  must  plead  all  the  acts 
done  by  the  municipal  officers,  and  all  facts  essential  to  show  their  au- 
thority, but  he  is  not  bound  to  incorporate  in  his  complaint,  by  refer- 
ence or  otherwise,  any  written  instrument  except  the  estimate  or  assess- 
ment. 

Practice. — hvAvudiofM  to  Jury. — Making  Pari  of  Record. — BUI  (^Exceptions. 
— Instructions  which  are  not  brought  into  the  record  by  a  bill  of  excep- 
tions, or  which  are  not  signed  by  the  judge  and  filed  as  a  part  of  the 
record,  can  not  be  considered  on  appeal. 

From  the  Clinton  Circuit  Court. 

F.  F.  Moore,  for  appellant.    * 
J.  G.  Farbevj  for  appellee. 

Elliott,  J. — The  appellee  asserts  a  right  to  enforce  a  lien 
for  an  assessment  levied  for  the  expense  of  improving  a 
street  running  through  unplatted  grounds  in  the  city  of 
Frankfort.  The  suit  is  governed  by  the  act  of  April  13th, 
1885,  Elliott's  Supp.,  section  753.  Crowell  v.  Jaqua^  114 
Ind.  246.  The  act  provides,  in  general  terms,  that  such  a 
lien  may  be  enforced  by  the  contractor,  in  the  Circuit  Court 
of  the  county  in  which  the  city  directing  the  improvement 
is  situated. 

Where  a  statute  creates  a  right,  and  provides  generally 
for  its  enforcement,  but  neither  creates  nor  designates  a  rem* 
edy,  the  implication  is  that  the  Legislature  intended  that 
the  right  should  be  enforced  by  some  existing  and  appro- 
priate remedy.  Fitch  v.  Oreighton,  24  How.  159  ;  Reynolds 
V.  Orawfordsville  Bank,  112  U.  S.  405.  As  the  appellee 
seeks  a  specific  relief  by  the   enforcement   of  a  statutory 
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lien,  he  must  aver  such  facts  as  bring  his  case  within  the 
statute  creating  the  lien.  The  nature  of  the  relief  sought 
gives  his  case  an  equitable  character,  rather  than  a  legal  one, 
for  the  foreclosure  of  liens  upon  real  property  is  the  exercise 
of  equity  power.  Albrecht  v.  (7.  C  Foster  Lumber  Co., 
126  Ind.  318,  and  cases  cited ;  Ek  parte  Sweeney^  126  lud. 
583  (591).  Under  the  rules  just  stated,  the  appellee's  com- 
plaint must  be  held  good,  if  it  states  such  facts  as  entitles 
him  to  the  equitable  relief  he  seeks ;  if  it  does  not  state  such 
facts,  it  must  be  deemed  bad.  If  it  shows  such  facts  as  ere* 
ate  a  lien,  then  the  right  to  the  equitable  relief  is  established, 
since,  if  a  lien  exists,  he  is  entitled  to  a  decree  foreclosing 
it. 

The  complaint  contains  these  averments:  That  the  com- 
mon council  of  the  city  of  Frankfort,  by  a  unanimous  vote, 
enacted  an  ordinance  for  the  improvement  of  Jackson  street, 
and  providing  for  the  assessment  of  abutting  lots ;  that  notice 
inviting  proposals  was  published  for  four  consecutive  weeks ; 
that  divers  bids  were  submitted  to  the  common  council ; 
that  the  plaintiff's  bid  was  the  lowest  and  best ;  that  the 
plaintiff's  bid  was  accepted,  and  the  contract  awarded  him ; 
that  on  the  4th  day  of  August,  1887,  the  plaintiff  contracted 
in  writing  for  the  performance  of  the  work,  and  executed  a 
bond  to  secure  the  performance  of  his  contract ;  that  the 
contract  and  bond  were  accepted  by  the  common  council, 
and  the  mayor  authorized  to  sign  the  contract  for  the  city ; 
that  the  contract  provided  for  the  collection  of  the  expense 
of  the  improvement,  except  for  street  and  alley  crossings, 
from  the  owners  of  lots;  that  the  plaintiff  fully  completed 
the  work  according  to  his  contract ;  that  the  work  was  ac- 
cepted by  the  city  civil  engineer,  and  by  the  city ;  that  the 
engineer  was  ordered  to  deliver  to  the  plaintiff  an  estimate, 
and  that  he  did  deliver  an  estimate  to  the  plaintiff  on  the 
17th  day  of  January,  1888;  that  the  common  council  ap- 
proved the  estimate  on  the  19th  day  of  the  same  month,  and 
directed  payment  of  the  sums  charged  against  the  respective 
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lots ;  that  there  was  assessed  against  unplatted  land  owned 
by  the  appellant  the  sum  of  one  hundred  and  fifty-four  dol- 
lars, of  which  sum  the  plaintiff  demanded  pay  men  t,  but  pay- 
ment wa^refusedy  and  the  sum  remains  unpaid,  except  ninety 
dollars  paid  by  the  appellant ;  that  more  than  sixty  days 
have  elapsed  since  the  completion  of  the  work  and  the  de- 
mand for  payment.  The  estimate  issued  to  the  plaintiff  is 
incorporated  into  the  complaint  by  reference,  and  duly 
made  an  exhibit.  The  lot  owned  by  the  appellant  is  fully 
described. 

It  is  our  judgment  that  the  complaint  states  facts  entitling 
the  appellee  to  a  lien.  It  shows  compliance  with  all  of  the 
material  statutory  requirements,  and  this  is  sufficient.  It  is 
never  proper  to  plead  evidence,  for  only  facts  are  to  be 
averred.  The  proceedings  of  the  municipal  authorities,  as 
shown  by  the  proceedings  of  record,  are  evidence,  but  such 
proceedings  need  not  be  pleaded  at  length.  It  is  only  neces- 
sary to  plead  the  acts  done  by  the  municipal  officers,  and  to 
aver  generally  the  facts  showing  that  they  were  rightfully 
done.  It  is  not  necessary  to  go  into  minute  detail,  nor  to 
make  exhibits  of  all  the  ordinances,  orders  or  the  like,  en- 
tered of  record.  This  may  be  necessary  where  expressly 
made  so  by  statute,  as  in  the  case  of  an  appeal  from  an  as- 
sessment under  section  3165,  but  it  is  not  so  where  the  suit 
is  brought  and  conducted  under  ordinary  rules  of  procedure. 
It  would  subserve  no  useful  purpose  to  overload  a  complaint 
with  exhibits ;  on  the  contrary,  it  would  needlessly  burden 
the  record,  create  confusion,  and  uselessly  increase  the  ex- 
pense of  litigation. 

The  specific  objection  urged  against  the  complaint  is  that 
the  written  contract  between  the  municipal  corporation  and 
the  appellee  is  not  made  part  of  the  pleading.  It  is  assumed, 
as  the  basis  of  the  argument  upon  this  question,  that  the  con- 
tract is  the  foundation  of  the  lien.  But  this  assumption  can 
not  be  sustained.  The  ordinance,  the  advertisement,  and  the 
award  are  as  essential  as  the  contract,  but  no  one  of  them  in 
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itself  can  be  said  to  be  the  foundation  of  the  lien.  The 
truth  is  that  these  things  constitute  steps  in  the  procedure, 
•  but  no  one  of  them  constitutes  the  foundation  of  the  lien,  for 
all  must  exist  to  create  a  perfect  lien,  and,  where  there  is  no 
element  of  waiver  or  estoppel,  all  must  be  shown  in  order  to 
establish  an  enforceable  right. 

In  a  narrow  sense,  the  estimate  issued  by  the  engineer  and 
adopted  by  the  common  council  constitutes  the  lien,  and  the 
steps  preceding  the  final  action  upon  the  estimate  are  neces- 
sary to  give  the  estimate  validity  and  force.  Langadale  v. 
Nicklaus,  38  Ind.  289 ;  Jones  v.  Schulmeyer,  39  Ind,  .119;  Oity 
of  IndianapoltB  v.  Imberri/y  17  Ind.  175. 

It  is  generally  held  that  the  estimate  of  an  officer,  such  as 
a  civil  engineer  of  a  city,  is  prima  facie  correct,  and  is  to  be 
sustained  unless  successfully  impeached.  See  authorities 
cited  in  notes,  p.  430,  Elliott  Roads  and  Streets.  It  is,  there- 
fore, with  reason  that  it  is  held  in  analogous  cases  that  a 
copy  of  the  assessment  or  estimate  should  be  incorporated 
in  the  complaint.  But  it  is  held  in  those  cases  that  it  is  not 
necessary  to  set  forth  other  instruments,  nor  to  plead  them 
at  length.  Smith  v.  Clifford^  99  Ind.  113  ;  Staiej  ex  rel.,  v. 
Myers,  100  Ind.  487 ;  Albertson  v.  State,  ex  reL,  95  Ind. 
370 ;  Laverty  v.  State,  109  Ind.  217 ;  Neiman  v.  State,  ex 
rel,  98  Ind.  58. 

We  can  perceive  no  reason  why  the  rule  declared  in  the 
cases  cited  should  not  govern  such  a  case  as  this,  for  the  cases 
are  all  of  the  same  general  class.  Our  conclusion  is  that  a 
plaintiff  must  plead  all  the  acts  done  by  the  municipal  offi- 
cers, and  all  such  facts  as  are  essential  to  show  authority  to 
perform  the  acts,  but  that  he  is  not  bound  to  incorporate  in 
his  complaint,  by  reference  or  otherwise,  any  written  instru- 
ment, except  the  estimate  or  assessment. 

We  can  not  do  otherwise  than  sustain  the  appellee's  con- 
tention that  the  instructions  given  at  their  request  are  not  in 
the  record,  for  they  are  not  made  part  of  it  by  any  method 
Vol.  129.— 36 
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known  to  the  law.  There  is  no  bill  of  exceptions ;  there  is 
no  signature  to  what  the  appellant  denominates  the  instruc- 
tions ;  there  is  no  special  order  making  the  appellee's  instruc- 
tions part  of  the  record,  nor  is  there  any  authentic  statement 
that  they  were  filed.  Many  decisions  support  the  appellee's 
position.  Olds  v-  Deckman,  98  Ind.  163;  (yDoncUdv,  Gon- 
stant,  82.1nd.  212 ;  Heaton  v.  White,  85  Ind.  376 ;  Landwerlen 
V.  IVheeler,  106  Ind.  523 ;  Suprmne  Lodge^  etc.,  v.  Johnson^  78 
Ind.  110  ;  Butler  v.  Roberts,  118  Ind.  481 ;  Fort  Wayne,  etc,, 
R.  R.  Co.  V.  Beyerle,  110  Ind.  100. 

Judgment  affirmed. 

Filed  Sept.  19, 1891 ;  petition  for  a  rehearing  overraled  Nov.  20, 1891. 


No.  16,330. 

The  Board  op  Commissioners  op  Gibson  County  t?. 

diM  4M  Tichenor. 

156    460 

J^  §£  Practioe. — Appeal  to  Supreme  Court. — Sufficiency  <4  Cimplainty  How  Tested. 
—Where  the  sufficiency  of  a  complaint  is  questioned  for  the  first  time 
by  an  assignment  of  error  in  the  Supreme  Court,  such  assignment  must 
be  predicated  upon  the  complaint  as  an  entirety,  and  not  upon  the  sep* 
arate  paragraphs  thereof. 

County  Commissionbbs. — Action  AgainA. — A  euit  can  not  be  maintained 
against  a  board  of  county  commissioners  until  it  has  been  given  an  op- 
portunity to  act. 

Same. — Ritual  to  Act. — Right  of  Action  Against. — While  no  action  will  lie 
against  the  board  of  county  commissioners  until  an  opportunity  i» 
given  it  to  act,  still,  after  a  refusal  to  act  an  action  may  be  maintained 
against  it. 

Same. — County  Treasurer, — Suit  by  to  Recover  for  Erroneous  Payments. — Sec- 
tion 6510,  R.  S.  1881,  Construed. — Section  6510  relates  to  county  revenue 
only.  In  an  action  against  a  board  of  commissioners  to  collect  money 
erroneously  paid  into  the  county  treasury  it  was  held  error  to  render 
judgment  against  the  county  for  any  other  funds  except  such  as  went 
into  the  county  treasury  as  county  revenue.  The  county  can  not  be 
held  liable  for  money  erroneously  paid  in  for  the  use  of  the  State,  town- 
ship or  corporations. 
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Jurisdiction. — Circuit  (hurt — Complaint  Need  not  Show. — As  the  circait 
court  is  a  court  of  general  jurisdiction,  its  authority  to  proceed  in  a 
cause  need  not  affirmatively  appear  by  the  complaint. 

From  the  Gibson  Circuit  Court. 

A.  P.  Twinehani  and  W.  D.  Robinsorif  for  appellant. 
8.  H.  Kidd  and  /.  W.  De  Priest^  for  appellee. 

Coffey,  C.  J. — Section  5811,  R.  S.  1881,  which  went 
into  force  on  the  Slst  day  of  March,  1879,  among  other 
things,  provides  that  when  it  shall  be  made  to  appear,  to  the 
satisfaction  of  the  board  of  commissioners  of  any  county  of 
this  State,  that,  by  reason  of  any  erroneous  charges  on  the 
tax  duplicate,  or  through  inadvertence,  mistake  or  any  other 
cause,  any  county,  township  or  school  officer  has  paid  over 
to  such  commissioners  more  money  than  was  justly  or  equi- 
tably due  or  owing  from  such  officer,  such  board  is  author- 
ized to  order  the  repayment  of  such  money,  out  of  the 
proper  funds,  in  their  proportion,  and  credit  to  be  given  by 
the  auditor  therefor. 

Sections  6510  and  6511,  R.  S.  1881,  are  as  follows  :  ''  6510. 
Whenever  it  shall  appear  to  the  board  doing  county  busi- 
ness in  any  of  the  counties  of  this  State,  by  clear  and  suffi- 
cient proof,  that,  by  reason  of  erroneous  charges  in  the  tax 
duplicate,  or  from  any  other  cause,  the  treasurer  of  such 
county  has  paid  and  accounted  to  such  board  for  more  money 
than  was  justly  due  from  him  on  account  of  county  revenue, 
said  board  doing  county  business  shall  direct  the  auditor  to 
credit  said  treasurer  with  the  sum  or  sums  thus  improperly 
paid^  and  order  the  same  to  be  refunded  from  the  county 
treasury.  6511.  Whenever  similar  improper  or  erroneous 
payments  have  been  made  by  any  county  treasurer  to  the 
State  treasurer,  the  board  doing  county  business  shall  direct 
the  auditor  to  certify  said  improper  or  erroneous  payments 
to  the  auditor  of  State,  under  his  seal  of  office,  who  shall 
audit  and  allow  the  same  as  a  claim  against  the  State  treas- 
urer, and  said  treasurer  shall  pay  the  same  out  of  any  moneys 
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not  otherwise  appropriated."  These  sections  went  into  force 
on  the  29th  (]ay  of  March^  1881. 

Under  these  several  statutory  provisions  the  appellee, 
who  was  the  treasurer  of  Gibson  county  from  the  8th  day 
of  September,  1883,  to  the  7th  day  of  September,  1887,  in- 
stituted this  suit,  in  the  Gibson  Circuit  Court,  alleging  in 
his  complaint  that  during  his  term  of  office  he  paid. over, 
through  mistake  and  inadvertence,  and  on  account  of  erro- 
neous charges  on  the  tax  duplicate,  the  sum  of  (1,441.35  of 
his  individual  funds  to  which  the  county  was  not  entitled. 

The  cause  was  tried  by  the  court,  which,  at  the  request  of 
the  parties,  made  a  special  finding  of  the  facts,  and  stated  its 
conclusions  of  law  thereon.  It  appears  from  the  special 
finding  of  facts,  among  other  things,  that  the  appellee,  dur- 
ing his  term  of  office  erroneously  paid  out  $1,441.35  more 
than  was  justly  due  from  him.  This  sum  included  the  fol- 
lowing funds:  State  fund,  $327.65;  county  tax,  (343.77; 
interest  on  court-house  bonds,  (59.09 ;  special  road  tax, 
(80.57;  road  tax,  (96.68;  township  tax,  (98.48;  township 
tuition,  (163.83;  special  school  tax,  (189.79;  corporation 
tax,  (42.08 ;  library  tax,  (6.27 ;  school-house  bond  tax, 
(33.12. 

The  court  stated  as  its  conclusions  of  law  : 

First,  That  as  to  the  money  paid  to  the  State  treasurer 
the  appellee  was  not  entitled  to  recover  in  this  action. 

Second.  That  as  to  the  balance  of  the  money  so  errone- 
ously paid  by  the  appellee,  he  was  entitled  to  recover  the 
same  from  Gibson  county, — and  rendered  judgment  accord- 
ingly. 

The  errors  assigned  are  : 

^'FirsL  That  neither  paragraph  of  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action. 

'' Second.  That  the  court  had  no  jurisaiction  of  the  sub- 
ject-matter of  the  action. 

*'Tliird.  That  the  court  erred  in  its  second  conclusion  of 
law  upon  the  facts  specially  found." 
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The  appellee  assigns  as  cross-error  that  the  court  erred  in 
its  first  conclusion  of  law  upon  the  facts  found. 

The  first  assignment  of  error  presents  no  question  for  our 
consideration. 

Where  the  sufficiency  of  a  complaint  is  questioned  for  the 
first  time  by  an  assignment  of  error  in  this  court,  it  is  settled 
that  such  assignment  must  be  predicated  upon  the  complaint 
as  an  entirety,  and  not  upon  the  separate  paragraphs  thereof. 
Ludlow  V.  LudloWy  109  Ind.  199 ;  Louisville^  etc^  R.  W.  Co, 
V.  Peck,  99  Ind.  68. 

It  does  not  affirmatively  appear  by  the  complaint  in  this 
cause  that  the  court  did  not  have  jurisdiction  of  the  subject- 
matter  of  this  action.  Assuming,  as  contended  by  the  ap- 
pellant, that  no  action  would  lie  against  the  board  of  com- 
missioners until  an  opportunity  had  been  afibrded  it  to  act, 
still,  after  a  refusal  to  act,  we  think  an  action  might  be  main- 
tained against  it.  As  the  circuit  court  is  a  court  of  general 
jurisdiction,  its  authority  to  proceed  in  a  cause  need  not  af- 
firmatively appear  by  the  complaint.  Chapell  v.  Shuee,  117 
Ind.  481 ;  Baas  Foundry ,  etc.,  Works  v.  Board,  etc.,  115  Ind. 
234. 

The  third  assignment  of  error  calls  in  question  the  con- 
struction of  the  several  statutory  provisions  above  set  out.  It 
is  contended  by  the  appellant  that  no  action  will  lie  against 
the  board  of  commissioners  under  these  statutes  until  such 
board  has  had  an  opportunity  to  pass  upon  the  rights  of  the 
complaining  party  and  to  correct  the  mistake,  if  one  is  found 
to  exist.  That  such  was  the  intention  of  the  Legislature 
would  seem  to  be  perfectly  plain.  Section  6510  clearly  con- 
templates a  trial  before  the  board  of  commissioners,  for  it  is 
therein  expressly  provided  that  the  order  to  repay  the  money 
erroneously  paid  shall  be  refunded  only  upon  "  clear  and  suf- 
ficient proof 

As  the  order  to  refund  is  to  be  made  by  that  body,  the 
proof,  of  course,  is  to  be  made  before  it,  in  order  that  it  may 
determine  the  propriety  of  making  the  order. 
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Of  course,  we  do  not  mean  to  be  understood  as  holding 
that,  when  clear  and  sufficient  proof  is  made,  the  board  may 
refuse  to  make  the  order  and  thus  end  the  claim;  for  these 
statutes,  we  think,  confer  upon  the  party  making  such  erro- 
neous payment  a  legal  demand  against  the  county;  and,  where 
the  board  wrongfully  refuses  to  allow  such  claim,  a  right  of 
action  exists  to  recover  it.  But  the  statute  does  contemplate 
that  the  board  of  commissioners  shall  have  an  opportunity 
to  pass  upon  the  demand,  and  unless  this  statute  is  modified 
by  some  other  statutory  provision,  this  action  can  not  be 
maintained,  provided  it  appears  in  the  record  before  us  that 
no  such  opportunity  was  afforded.  We  know  of  no  statute 
modifying  the  one  under  consideration  in  the  matter  sug- 
gested ;  indeed,  it  is  held  by  this  court  that  the  circuit  court, 
under  existing  statutes,  does  not  possess  jurisdiction  to  try 
and  determine  claims  against  the  several  counties  of  the 
State  until  the  boards  of  commissionei-s  have  had  an  oppor- 
tunity to  pass  upon  such  claims.  But  it  is  further  held  that 
the  facts  conferring  such  jurisdiction  need  not  be  alleged  in 
the  complaint.  Bass  Foundry,  etc,.  Works  v.  Board,  etc., 
supra. 

It  does  not  appear  by  the  record  before  us  whether  this 
claim  was,  or  was  not,  presented  to  the  board  of  commis- 
sioners of  Gibson  county  before  the  commencement  of  this 
suit.  If  it  was  not  so  presented,  that  was  a  matter  of  defence, 
which  was  not  interposed  in  this  ease.  As  it  was  not  neces- 
sary to  allege  the  jurisdictional  facts  in  the  complaint,  it  was 
not  necessary  to  the  appellee's  recovery  that  the  court  should 
make  any  finding  upon  that  subject. 

Finally,  it  is  contended  by  the  appellant  that  the  court 
erred  in  rendering  judgment  against  the  county  for  the  funds 
which  4id  not  go  into  the  county  treasury  as  county  revenue. 
This  contention,  we  think,  must  be  sustained.  Section  6510 
relates  to  county  revenue  only.  We  think  it  was  the  inten- 
tion of  the  Legislature  that  the  county  should  not  profit  by 
the  mistakes  of  its  officers,  by  which  it  received   into  its 
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treasury  money  to  which  it  was  not  entitled ;  but  there  is 
nothing  in  the  act  from  which  it  can  be  inferred  that  it  was 
the  legislative  intent  that  the  county  should  reimburse  the 
treasurer  for  money  paid  to  the  State^  or  to  the  town- 
ships, or  to  corporations.  In  such  funds  the  county  has 
no  interest,  and  to  require  it  to  reimburse  the  treasurer 
for  such  funds  would  render  it  necessary  to  tax  the  people 
of  the  county  generally,  on  account  of  funds  used  in  some  par- 
ticular township  or  municipal  corporation  for  purely  local 
purposes.  This  would  be  unjust,  and  to  justify  us  in  holding 
that  the  Legislature  intended  such  an  injustice  the  language 
of  the  statute  should  be  such  as  to  leave  no  reasonable  doubt. 

The  court  erred  in  including  in  its  judgment  money  paid 
over  to  the  township  trustees  in  various  townships  in  Gib- 
son county. 

The  court  did  not  err  in  its  first  conclusion  of  law.  Sec- 
tion 6511  expressly  provides  that  the  treasurer  shall  be  re- 
imbursed out  of  the  State  treasury,  and  not  out  of  the  county 
treasury. 

It  is  true  it  devolves  upon  the  board  of  commissioners  to 
make  the  proper  finding  and  order,  but  this  is  not  a  proceed- 
ing seeking  a  finding  and  order  of  the  kind  required,  but  is 
an  action  to  recover  a  money  judgment.  The  law  does  not 
contemplate  a  money  judgment  against  the  county  for  money 
erroneously  paid  into  the  State  treasury. 

Judgment  reversed,  with  directions  to  render  judgment 
on  the  special  finding  of  facts  in  favor  of  the  appellee  for 
the  amount  of  county  revenue  erroneously  paid  into  the 
county  treasury,  and  for  no  more. 

FUed  Nov.  19, 1891. 
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Pleadimq. — OomplairU. — Exhibits, — It  is  only  proper  to  make  an  instrument 
an  exhibit  when  it  is  the  foundation  of  an  action.  Any  other  exhibit 
will  be  disregarded. 

Principal  and  Subbty. — Ciediior^a  Inaction, —  When  Surety  not  Released, — 
A  creditor  does  not  lose  his  right  to  hold  the  surety  by  inactio.i  or 
passiveness  except  in  cases  where  the  surety  has  taken  such  steps  as 
compel  the  creditor  to  proceed  or  lose  his  claim. 

Same. — Release  of  Surety. — Notice  to  Creditor  to  Proceed, — A  surety  is  not  re- 
leased by  the  failure  of  the  creditor  to  proceed  against  the  principal 
until  the  surety  has  complied  with  the  statutory  provision  by  notifying 
the  creditor  to  proceed  against  the  principal.  The  surety  can  only  ob- 
tain his  release  by  following  the  provisions  of  the  statute  in  his  behalf. 

Same. — Institution  of  SuU. — Notice,— A,  suit,  no  matter  what  its  character^ 
can  not  operate  as  a  notice  so  as  to  release  a  surety. 

From  the  Decatur  Circuit  Court. 

J.  8,  Scobey,  for  appellant. 
W,  A.  Moore,  for  appellee. 

Elliott,  J. — The  appellee's  complaint  counts  upon  a 
promissory  note  executed  by  the  appellant  and  William 
Sammons.  Default  was  suffered  by  Sammons,  and  an  answer 
and  a  cross-complaiot  were  filed  by  the  appellant,  but  they 
were  held  bad  on  demurrer. 

The  pleadings  of  the  appellant  make  exhibits  of  copies  of 
the  record  in  a  former  action  between  the  same  parties^  but 
as  the  record  is  not  the  foundation  of  either  of  the  pleadings 
the  exhibits  can  not  be  considered.  It  has  been  decided  time 
and  time  again  that  it  is  bad  pleading  to  overload  a  record 
with  exhibits,  and  that  it  is  only  proper  to  make  an  instru- 
ment an  exhibit  when  it  is  the  foundation  of  the  cause  of 
action  or  of  the  defence.  The  cases  are  too  numerous  for 
citation,  and  the  rule  too  firmly  settled  to  excuse,  much  less 
require,  discussion.  The  exhibits  must  be,  and  they  are, 
wholly  disregarded. 

Laying  out  of  consideration,  as  we  must  do,  the  exhibits. 
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the  allegations  of  the  answer  are^  in  substance^  these :  That 
the  defendant  is  the  accommodation  surety  of  Sammons ;  that 
the  plaintiff  has  at  all  times  known  that  fact ;  that,  on  the 
15th  day  of  February^  1889,  the  defendant  instituted  an  ac- 
tion against  Mo  wry  ^  Sammons  and  others;  that  summons 
was  therein  issued  and  served  ;  that  Sammons  and  Mowry  ap- 
peared ;  that  d'uring  the  February  term  of  the  court  in  which 
the  action  was  pending  the  plaintiff  had  ample  time  to  take 
judgment  on  the  note  in  suit;  that  he  did  not  at  that  term, 
nor  at  the  April  term,  1889,  institute  any  action,  but  de- 
layed until  the  September  term  of  that  year;  that  during 
the  pendency  of  the  actiou  brought  by  the  defendant  the 
plaintiff  knew  that  Mowry  was  solvent ;  that,  confederating 
with  Sammons  to  prevent  and  delay  the  defendant  from  se- 
curing himself  from  liability,  as  surety,  the  plaintiff  refused 
to  take  steps  to  enforce  the  collection  of  the  note. 

This  answer  is  plainly  bad.  A  creditor  does  not  lose  his 
right  to  hold  the  surety  by  inaction  or  passiveness  except  in 
cases  where  the  surety  has  taken  such  steps  as  compel  the 
creditor  to  proceed  or  lose  his  claim.  Philbrooks  v.  McEwen, 
29  Ind.  347 ;  Vance  v.  English,  78  Ind.  80 ;  Gipaon  v.  Og- 
den,  100  Ind.  20  (21) ;  Seeond  NaVl  Bank  v.  Hill,  76  Ind. 
223  (229)  ;  Mayor,  etc.,  v.  Stout,  52  N.  J.  L.  35 ;  Brovm  v. 
Handera,  80  Ga.  209. 

It  is  no  doubt  true  that  the  wrongful  failure  of  a  creditor 
to  sue  where  he  is  required  to  bring  suit  in  the  mode  pre- 
scribed by  law  will  release  the  surety,  but  to  have  this  effect 
the  surety  must  do  what  the  law  directs.  He  can  not  disre- 
gard the  law  and  choose  his  own  mode  of  procedure.  If  he 
selects  a  mode  of  procedure  of  his  own  he  has  no  one  to 
blame  but  himself  if  he  finds  that  his  effort  has  not  borne 
fruit.  Our  statute  offers  the  creditor  a  simple,  plain  and  ef- 
ficacious remedy,  and  if  he  does  not  pursue  it  he  can  not  suc- 
cessfully complain.  As  said  in  Franklin  v.  JES^anklin,  71  Ind. 
573,  "As  this  remedy  is  purely  statutory,  one  seeking  its 
benefits  must  bring  his  case  fairly  within  its  terms."  This  is 
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the  doctrine  of  many  cases.  Fensler  v.  Praihery  43  Ind.  119, 
and  cases  cited ;  Conway  v.  Campbell,  38  Mo.  App.  473  ; 
Goykendall  v.  Constable^  48  Hun,  360 ;  Law807i  v.  Buckley ^ 
49  Hun,  329.  The  surety  must  either  pay  what  he  has  un- 
dertaken to  pay,  or  else  do  what  the  statute  bids  him.  Hanns 
V.  Newell,  42  Wis.  687  ;  Dane  v.  Ccrduany  24  Cal.  157  ; 
Smith  V.  Freylevy  1  Pac.  214 ;  Halstead  v.  Brown,  17  Ind. 
202 ;  Kaufman  v.  Wihon,  29  Ind.  504 ;  Savage  v.  Carleion, 
33  Ala.  443 ;  Bethune  v.  Dozier,  10  Ga.  235 ;  BaJcer  v.  Kel- 
logg, 29  Ohio  St.  663.  The  principle  here  asserted  was  de- 
clared and  enforced  in  the  case  o{  Barnes  v.  Sammons,  128 
Ind. 596. 

The  argument  of  appellant's  counsel  is  refuted  by  the  sug- 
gestion that  it  is  not  the  right  of  a  party  to  substitute  a 
remedy  of  his  own  for  one  provided  by  law,  and  what  is 
said  as  to  the  solemnity  of  a  notice  by  suit  tends  to  impress 
us  that  the  doctrine  contended  for  is  a  pernicious  one,  rather 
than  a  salutary  one.  It  is  pernicious,  because  a  party  ought 
not  to  be  vexed  by  a  suit  when  a  simple  notice  will  secure 
him  ample  relief  It  is  pernicious,  because  the  object  of  the 
law  is  to  prevent  litigation,  not  to  encourage  it. 

It  is  evident  from  what  we  Lave  said  that,  even  if  we 
should  consider  the  exhibits  as  part  of  the  pleadings  and  as- 
sign to  them  the  effect  ascribed  to  them  by  the  appellant,  the 
result  would  be  the  same,  for  the  suit,  no  matter  what  its 
character,  could  not  operate  as  a  notice.* 

It  is  proper  to  suggest  that  we  do  not  consider  the  effect 
of  the  judgment  in  the  case  brought  by  the  appellant,  but 
if  we  should,  the  probability  is  that  we  should  be  compelled 
to  treat  it  as  a  former  adjudication,  conclusively  precluding 
the  appellant  from  setting  up  any  such  defence  as  that  here 
attempted  to  be  pleaded. 

So  far  as  concerns  the  general  statements  of  fraud  it  is 
enough  to  say  that  no  facts  are  pleaded  constituting  fraud, 
and  that  epithets  can  not  supply  the  place  of  substantive 
facts. 
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The  qaestions  arising  on  the  cross-complaint  are  the  same 
as  those  presented  by  the  answer,  and  they  are  disposed  of 
by  what  we  have  said  regarding  the  latter  pleading. 

Judgment  a£Brmed. 

MiLLEB,  J.,  did  not  take  any  part  in  the  decision  of  this 
case. 

Filed  Sept.  17, 1891 ;  petition  for  a  rehearing  overruled  Nov.  18,  1891. 


No.  16,386. 

Carpenter  et  al.  v.  Russell  et  al. 

MoKTGAOE.— Forecfoaure. — Sheriffs  Sale, — Offer  rf  Rents  and  PrcfiU, — In  a 
foreclosure  proceeding,  it  is  not  necessary  for  the  sheriff  to  offer  the 
rents  and  profits  of  all  the  tracts  together  before  offering  to  sell  the 
fee. 

Same. — RuU  of  Property, — The  case  of  AdUr  v.  Sewdl^  29  Ind.  598,  has  be- 
come a  rale  of  property,  and  where  a  sheriff's  sale  has  been  made  in  ac- 
cordance with  the  rulings  in  that  case  it  will  not  be  disturbed. 

Same. — Sheriff *8  Deed. — Sufficiency  of. — A  sheriff's  deed  giving  the  names 
of  the  mortgagors  and  owners  of  the  land  sold,  and  such  a  description 
of  the  judgment  and  decree  that  there  can  be  no  mistake  in  its  iden- 
'tification  as  the  one  authorizing  the  sale  of  the  premises,  is  sufficient. 

From  the  Allen  Superior  Court. 

jB.  Lovrreyy  for  appellants. 
/•  A.  Waodhully  for  appellees. 

Miller,  J. — This  was  an  action  in  ejectment,  brought  by 
the  appellees  against  the  appellants. 

The  question  we  are  called  upon  to  consider  arises  upon 
the  overruling  of  a  motion  made  by  the  appellants  for  a  new 
trial. 

The  real  estate  in  controversy  consisted  of  more  than  one 
tract  of  land.  A  decree  6f  court ,  upon  a  foreclosure  of  a 
mortgage  against  the  appellants^  directed  a  sale  of  the  prem- 
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ises  Id  parcels.  The  return  of  the  sheriff  shows  that  he  of- 
fered for  sale  the  rents  and  profits  of  each  parcel  of  land  for 
a  period  of  years,  not  exceeding  seven,  by  the  year;  and,  re- 
ceiving no  bid,  he  then  offered,  in  like  manner,  the  fee  simple 
of  the  first  tract;  and,  receiving  no  bid,  then  offered  the  sec- 
ond tract,  and  receiving  no  bid,  he  offered  in  like  manner 
the  third ;  and,  receiving  no  bid,  he  offered,  sericUimy  the  fee 
simple  of  each  parcel ;  and,  receiving  no  bid*,  he  then  offered 
and  sold  the  fee  simple  of  the  whole  tract.  It  is  claimed  by 
the  appellants  that  it  was  his  duty  to  offer  to  sell  the  rent& 
and  profits  of  all  the  tracts  together  before  offering  to  sell 
the  fee. 

The  method  of  sale  pursued  by  the  sheriff  is  in  accordance 
with  the  ruling  of  this  court  in  Adler  v.  Sewell,  29  Ind.  598. 
We  do  not  feel  called  upon  to  examine  the  correctness  of  that 
decision.  We  may  presume  that  since  that  case  was  deter- 
mined many  sales  of  real  estate  have  been  made  in  the  mode 
authorized  by  it,  and  it  has  thereby  become  a  rule  of  prop- 
erty ;  so  that,  even  if  we  doubted  the  correctness  of  that  de» 
cision,  motives  of  public  policy  would  prevent  us  from  en- 
tering upon  a  review  of  its  soundness  at  this  late  day. 
Lindsay  v.  Lindsay,  47  Ind.  283 ;  Oarver  v.  Lovihain^  38  Ind. 
530 ;  Grubbs  v.  State,  24  Ind.  295 ;  Harrow  v.  Myers,  29 
Ind.  469. 

Complaint  is  also  made  of  a  ruling  of  the  court  in  admit- 
ting in  evidence  a  sheriff's  deed  under  which  the  appellees 
claim  title.  The  objection  made  to  its  admission  is  that  it 
recites  the  judgment  upon  which  the  sale  took  place  as  hav- 
ing been  rendered  in  the  year  1888,  and  it  is  claimed  that 
the  judgment  given  in  evidence  shows  that  it  was  rendered 
in  the  year  1889.  We  find  upon  examination  that  the  date 
of  the  rendition  of  the  judgment  is  recited  by  the  clerk  as 
having  been  rendered  on  the  24th  day  of  January,  1889; 
but  the  transcript  of  the  proceedings  of  the  court,  both 
prior  and  subsequent  to  its  rendition,  shows  that  the  court 
was  held,  and  judgment  rendered,  on  the  24th  day  of  Janu- 
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ary^  1888^  and  that  the  clerk,  by  a  mere  clerical  misprision, 
recited  it  as  having  been  rendered  in  the  year  1889.  The 
context  not  only  shows  the  error,  but  gives  the  true  date. 

The  names  of  only  a  portion  of  the  defendants  against 
whom  the  judgment  was  rendered  are  set  out  in  the  sher- 
iff's deed.  It  gives  the  names  of  the  mortgagors  and  own- 
ers of  the  land  sold,  and  so  fully  describes  the  judgment 
and  decree  that  there  can  be  no  mistake  in  its  identification 
as  the  one  authorizing  the  sale  of  the  premises.  This  was 
all  that  was  necessary. 

We  find  no  merit  in  this  appeal. 

Judgment  affirmed. 

McBbide,  J.,  took  no  part  in  the  decision  of  this  case. 
Filed  Nov.  20, 1891*. 


No.  16,306. 

Andebson  V.  Anderson,  et  al. 

MoBTQAOE. — Foreclosure, — Redemption  by  Junior  Eneumbraneer, — Besale. — 
A  mortgagee  who  bojs  in  the  land  himself,  at  the  foreclosure  sale,  can 
not,  after  redemption  by  a  junior  encumbrancer,  resell  the  land  to  en- 
force payment  of  an  unsatisfied  part  of  his  judgment. 

Sams. — Right  to  Redeem, — StcUutea  Oreating. — AUercUion. — Statutes  creating  a 
right  to  redeem  may  be  altered.  The  right  to  redeem  relates  to  the 
remedy,  and  is  not  so  essentially  and  intrinsically  a  contract  right  as 
to  be  entirely  beyond  legislative  control. 

From  the  Clinton  Circuit  Court. 

8.  H.  Doyal  and  P.  W.  Oardy  for  appellant. 
J".  Claybaugh  and  R,  P.  Davidson,  for  appellees. 

Elliott,  J. — On  the  3d  day  of  January,  1876,  Jeremiah 
Anderson  executed  a  promissory  note  to  the  appellant,  and, 
to  secure  payment  of  the  note,  Jeremiah  and  his  wife  Sarah 
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executed  a  mortgage  to  the  appellant.  Suit  was  brought  on 
the  note  aud  mortgage,  a  judgment  for  $7,178  was  recovered 
against  Jeremiah,  and  a  decree  foreclosing  the  mortgage  was 
rendered.  On  this  judgment  and  decree  the  mortgaged  land 
was  sold  for  $3,000,  and  subsequently  other  property  was 
sold  for  $1,500.  The  avails  of  the  sales  under  the  judgment 
were  not  sufficient  to  pay  the  judgment,  but  left  the  sum  of 
$3,020  unpaid.  In  November,  1887,  Sarah  Anderson  re- 
covered judgment  against  Jeremiah  Anderson  for  $1,516.  On 
the  20th  day  of  January,  1888,  she  redeemed  the  land  de* 
scribed  in  the  mortgage  executed  to  the  appellant.  The  ap- 
pellant's position  is  that  he  is  entitled  to  have  the  land  sold 
to  himself  and  redeemed  by  Sarah  Anderson  again  sold  to 
satisfy  the  $3,020  remaining  unpaid  upon  his  judgment 
against  Jeremiah  Anderson. 

Counsel  argue  that  the  lien  of  the  mortgage  was  not 
merged,  and  that  the  lien  still  exists,  notwithstanding  the 
sale,  and  refer  us  to  the  case  of  Teal  v.  Hinchman,  69  Ind. 
379.  It  is  true  that  the  lien  of  a  mortgage  is  not  always 
merged  in  a  judgment,  and  that  equity  will  preserve  the  lien 
when  necessary  to  prevent  injustice.  Evansville,  etc.,  Co.  v. 
State^  ex  rel.^  73  Ind.  219;  Pence  v.  Armstrong,  95  Ind.  191 
(207). 

But  the  doctrine  stated  does  not  rule  such  a  case  as  this. 
The  principle  which  controls  the  present  case  may  be  thus 
stated  :  The  sale  on  a  judgment  or  decree  exhausts  it  as  to 
the  property  sold,  aud  the  judgment  creditor  can  not,  after 
redemption  by  a  junior  encumbrancer,  resell  the  land  to  en- 
force payment  of  an  unsatisfied  part  of  his  judgment.  Horn 
V.  Indianapolis  NcxPl  Banky  125  Ind.  381 ;  Oreen  v.  Stobo, 
118  Ind.  332;  Hervey  v.  Kroat,  116  Ind.  268;  Simpson  v. 
Castle,  52  Cal.  644 ;  People,  ex  rel,  v.  Boston,  2  Wend.  298; 
Russdl  V.  Allen,  10  Paige,  249 ;    Clayton  v.  Ellis,  50  Iowa, 

590. 

The  object  of  the  law  is  to  compel  creditors  to  bid  a  fiur 
and  adequate  price  for  the  debtor's  property,  and  to  prevent 
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them  from  bidding  a  small  8um^  and^  in  the  event  of  a  re* 
demption,  again  subject  the  property  to  sale.  The  policy 
of  the  law — and  it  is  a  sound  and  just  one — is  to  prohibit  the 
creditor  from  selling  the  property  more  than  once  for  his 
own  benefit,  and  to  secure  a  just  and  fair  price  for  the  prop- 
erty in  the  first  instance.  Another  purpose  is  to  discourage 
the  practice  of  creating  costs  by  making  repeated  sales  on 
the  same  judgment.  The  case  of  Crreene  v.  Doane,  67  Ind. 
186,  has  been  disapproved  in  many  decisions  and  by  the 
text-writers  generally.  Our  own  decisions  have  emphat- 
ically asserted  that  even  if  that  case  was  well  decided  under 
the  statute  then  in  force  (which  is  questioned  in  some  of  the 
cases),  it  does  not  express  the  law  as  it  now  exists. 

It  is  a  mistake  to  suppose  that  the  law  intends  that  the 
redemption  by  a  junior  encumbrancer  shall  be  for  the  benefit 
of  the  creditor,  upon  whose  judgment  the  land  was  sold ; 
for,  on  the  contrary,  the  right  of  redemption  is  created  for 
the  benefit  of  the  debtor  and  junior  encumbrancers.  When 
a  junior  encumbrancer  redeems  he  does  so,  in  contemplation 
of  law,  for  his  own  benefit,  and  not  for  that  of  the  creditor 
upon  whose  judgment  the  sale  was  made.  Porter  v.  PiUa^ 
burgh,  etc.,  Co.,  122  U.  S.  267. 

It  is  insisted  by  the  appellant's  coansel  that  the  case  is 
governed  by  the  statute  enacted  prior  to  1881,  and  that  the 
decision  in  Greene  v.  Doane,  mipra^  controls.  But  this  po- 
sition is  untenable.  Even  if  it  were  conceded  that  the  doc- 
trine of  Oreene  v.  Doane,  supra,  is  sound,  it  would  not  fol- 
low that  it  governs  here.  It  has  been  directly  decided  by 
the  Supreme  Court  of  the  United  States,  and  impliedly  by 
this  court,  that  statutes  creating  a  right  to  redeem  may  be 
altered.  The  right  to  redeem  is  solely  the  creature  of  stat- 
ute ;  it  relates  to  the  remedy,  and  is  not,  as  it  is  held,  so  es- 
sentially and  intrinsically  a  contract  right  as  to  be  entirely 
beyond  legislative  control.  Connecticut,  etc.,  Ins.  Co.  v. 
Oaehman,  108  U.  S.  61;    Davis  v.  Rupe,  114   Ind.  688; 
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Hervey  v.  Krost,  supra ;  Parker  v.  Dacres,  130  U.  8.  43 ; 
Freeman  Executions,  section  314. 
Judgment  affirmed. 

Filed  Nov.  20, 1891. 


No.  15,083. 

i§  «S  Habtlepp  et  al.  V.  Whiteley  et  al. 

129    978 

i^  m  Fraudulent  Cokvetakce.— iletton  io  Set  Atide,^No  Other  Property. — De- 

i^  576  feetive  Finding. — In  a  suit  by  a  creditor  to  set  aside  a  conveyance  of 

-^    ^  property  on  the  ground  that  it  was  made  to  defraud  creditors,  where 

1 138  2631  ^^®  special  finding  fails  to  show  that  the  grantor  had  no  property  other 

129  5761  ihtLU  the  land  out  of  which  the  debt  sued  for  might  have  been  made, 

|ll^_^l  either  at  the  time  of  the  conveyance,  or  from  that  time  up  to  the  time 

suit  was  brought,  the  defendant  is  entitled  to  judgment 
Special  Finding. — Amendment  of  After  Verdict. — After  the  rendition  of 
judgment  the  court  can  not  amend  and  supply  defects  in  a  special  find- 
ing on  motion  of  one  of  the  parties. 

From  the  Tippecanoe  Circuit  Court. 

J.  E.  Schoonover,  for  appellants. 

J,  MoCahe  and  E.  F.  McCabe,  for  appellees. 

Olds,  J. — The  complaint  by  the  appellees  in  this  action 
was  to  set  aside  the  conveyance  of  real  estate  described 
therein  alleged  to  have  been  fraudulently  made  to  appel- 
lants by  one  Kasper  Hartlepp^  who  was  a  co-defendant  in  the 
court  below.  The  cause  was  tried  by  the  court  without  a 
jury,  and  the  court,  at  the  request  of  appellants,  made  a 
special  finding  of  facts,  and  stated  conclusions  of  law  thereon. 
The  appellant  excepted  to  the  conclusions  of  law,  as  stated 
by  the  court. 

The  appellants  also  moved  the  court  for  a  judgment  in 
their  favor  on  the  special  finding  of  facts,  which  was  over- 
ruled, exceptions  reserved  by  appellant,  and  judgment  ren- 
dered for  the  appellees. 
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There  was  an  entire  omission  to  find  any  facts  showing 
that  Kasper  Hartlepp,  the  appellants'  grantor,  had  no  prop- 
erty other  than  the  land  out  of  which  the  debt  sued  for 
might  have  been  made,  either  at  the  time  of  the  conveyance, 
or  from  that  time  up  to  the  time  suit  was  brought.  For 
aught  that  appears  from  the  finding,  the  grantor  may  have 
had  an  abundance  of  other  property  out  of  which  the  debt 
might  have  been  made  at  the  time  of  the  conveyance,  and 
from  thenceforward  up  to  and  at  the  time  suit  was  brought. 
The  finding  of  facts  was  fatally  defective,  and  the  court  erred 
in  its  conclusions  of  law,  also  in  overruling  appellants'  mo- 
tion for  judgment  on  the  finding.  The  finding  being  silent 
upon  these  material  facts,  it  stands  as  if.such  facts  were  not 
proven,  and  upon  failure  to  prove  such  facts  appellants  were 
entitled  to  a  judgment.  Brumbaugh  v.  Bichcreek,  127  Ind. 
240,  and  authorities  there  cited. 

The  court  sought  to  remedy  the  defect  in  the  finding 
some  days  after  the  rendition  of  the  judgment.  The  appel- 
lees, the  plaintiffs  below,  appeared  in  court  and  moved  the 
-court  to  amend  the  special  finding  '*  by  finding  whether  or 
not  said  defendant  Kasper  Hartlepp  had  any  property  sub- 
ject to  execution  other  than  the  lands  described  in  the  com- 
plaint, from  the  time  of  said  conveyances  to  the  time  of  be- 
ginning this  action.^'  The  court  susTtained  the  motion  and 
made  a  finding  that  Hartlepp  had  no  property  other  than  the 
land  subject  to  execution  at  the  time  of  the  convey- 
ance, nor  at  any  time  thereafter  up  to  the  commencement 
of  this  action,  and  stated  that  such  finding  was  made  from 
the  evidence,  and  ordered  that  it  be  entered  of  the  day  of 
the  trial,  and  that  it  should  have  the  same  effect  as  if  made 
at  the  day  of  the  trial  along  with  the  other  findings.  This 
latter  action  of  the  court  was  clearly  of  no  effect.  The  court  can 
not  amend  and  supply  defects  in  a  special  finding  on  motion 
of  one  of  the  parties  to  a  suit  after  the  rendition  of  the  judg- 
ment, even  if  it  could  do  so  before  judgment.  In  the  case 
Vol.  129.— 37 
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of  Qark  v.  State,  ex  rel.,  125  Ind.  1,  this  court  held  that  the 
court  had  no  power  to  alter  or  change  its  special  finding  af- 
ter it  had  been  returned  and  entered  of  record,  and  the  same 
doctrine  has  been  held  in  previous  decisions  of  this  court. 
Wray  v.  Hill,  85  Ind.  546 ;   Levy  v.  Chittenden,  120  Ind.  37. 

In  the  opinion  of  the  court  justice  will  be  best  subserved 
by  the  granting  of  a  new  trial. 

Judgment  reversed  at  costs  of  appellees,  with  instructions 
to  the  court  below  to  set  aside  the  judgment  and  grant  a  new 
trial. 

Filed  Oct.  7,  1891. 

Supplemental  Opinion. 

• 

Olds,  J. — In  the  original  opinion  we  only  made  a  state* 
ment  showing  the  controverted  question  presented  for  decis- 
ion, and  it  should  have  been  more  explicit.  The  appellees, 
Whiteley,  Fassler  and  Kelley,  and  James  McCabe,  joined  in 
the  action  as  plaintiffs,  alleging  and  showing  that  Whiteley, 
Fassler  and  Kelley  had  a  judgment  against  Kasper  Hartlepp 
which  was  unsatisfied,  and  that  McCabe  held  a  note  executed 
by  said  Kasper  Hartlepp  to  him  for  $145,  due  September  Ist, 
1885,  with  eight  per  cent,  interest  and  attorney's  fees,  and 
alleging  facts  showing  a  fraudulent  conveyance  and  transfer 
by  Kasper  Hartlepp  of  his  real  estate,  and  asking  judgment 
in  favor  of  McCabe  on  his  note,  and  to  have  the  fraudulent 
conveyance  set  aside  and  the  land  subjected  to  the  payments 
of  the  Whiteley,  Fassler  and  Kelley  judgment,  and  the  judg- 
ment of  McCabe. 

The  facts  found  show  McCabe  entitled  to  his  judgment, 
and  judgment  was  rendered  in  his  favor.  The  personal  judg- 
ment in  favor  of  McCabe  was  authorized  by  the  findings  of 
fact,  and  should  not  be  set  aside,  but  the  judgment  setting 
aside  the  conveyance  by  Kasper  Hartlepp  to  James  Hartlepp 
should  be  set  aside. 

The  mandate  of  the  original  opinion  is,  therefore,  hereby 
modified,  and  the  personal  judgment  in  favor  of  James  Mc- 
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Cabe  is  affirmed,  and  the  judgment  setting  aside  the  convey- 
ance is  reversed,  at  costs  of  appellees,  and  the  court  ordered 
to  grant  a  new  trial. 
Filed  May  12, 1892. 


No.  15,015. 

Springeb  V.  Fenneb  et  AL. 

From  the  Hamilton  Circuit  Coart. 

Q.  Shirts  and  M,  Vestal,  for  appellant 
W,  Booth,  for  appellees. 

Olds,  J. — This  is  an  action  for  the  foreclosure  of  a  mechanic's  lien. 
The  appellee,  Mrs.  Mollie  Fenner,  wife  of  the  appellee  George  Fenner, 
contracted  with  one  Barrett  for  the  building  of  a  house  upon  a  lot  owned 
bj  her.  Barrett  contracted  with  the  appellant  to  furnish  certain  materials 
for  use  in  the  construction  of  the  house.  Springer  filed  a  notice  in  the  re- 
corder's office  of  the  county  within  sixty  days  uom  the  date  of  furnishing 
the  materials,  and  brings  this  suit  to  foreclose  the  lien.  Appellees  an- 
swered in  denial  and  pleaded  payment.  There  was  a  trial  by  the  court 
and  finding  and  judgment  for  the  appellees.  The  appellant  filed  a  motion 
for  :i  new  trial,  ^hich  was  overruled,  and  exceptions  reserved. 

The  grounds  for  the  motion  for  a  new  trial  are  that  the  finding  and 
judgment  are  contrary  to  law  and  are  not  sustained  by  sufficient  evidence. 

Counsel  for  appellant  assume  that  the  evidence  is  undisputed  showing 
that  there  is  an  amount  due,  and  that  notice  of  the  indebtedness  was 
given  by  the  appellant  to  George  Fenner,  who  was  the  authorized  agent  of 
his  wife,  before  all  the  materials  were  delivered,  and  then  proceeds  to  dis- 
cuss  the  question  as  to  what  is  the  proper  construction  to  oe  given  to  the 
statute — section  5  of  the  mechanic's  lien  law,  Acts  of  1883,  p.  141 — con- 
tending that  a  notice  is  sufficient  if  given  at  any  time  before  the  owner 
has  paid  the  contractor. 

We  have  examined  the  evidence  in  the  record,  and  find  there  is  some 
evidence  to  sustain  a  finding  that  the  appellant  had  been  paid  in  full  for 
the  amount  of  materials  furnished  for  the  house  of  Mrs.  Fenner  before  the 
commencement  of  this  suit. 

The  questions  as  to  whether  her  husband  was  the  authorized  agent  of  the 
wife,  and  whether  even  the  husband  had  any  notice  of  the  fact  that  the 
appellant  was  furnishing  the  materials,  are  disputed,  the  appellees  con- 
tending that  the  husband  was  not  the  agent  of  the  wife,  and  that  even  he 
had  no  notice,  and  there  is  some  evidence  tending  to  support  such  conten- 
tion ;  but,  even  if  there  was  not,  there  is  evidence  strongly  supporting  the 
fact  that  appellant's  account  for  materials  furnished  for  the  house  had 
been  fully  paid. 

Barrett  testifies  that  the  appellant  had  been  paid  in  full  for  such  ma- 
terials.   This  being  true,  the  nnding  of  the  court  is  sustained  regardless 
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of  what  coDBtraction  ma^  be  placed  upon  the  section  of  the  statute  re- 
quiring the  giving  of  notice  to  the  owner  or  his  agent. 

There  is  no  error. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  24,  1891. 


No.  16,324. 

Deacon  v.  Van  Nuys. 

From  the  Boone  Circuit  Court. 

T,  J.  Terhune  and  B,  S.  Higffins,  for  appellant. 
T.  W.  Loekharif  for  appellee. 

• 

Elliott,  J. — ^The  appellee's  complaint  proceeds  upon  the  theory  that 
he  furnished  materials  to  the  appellant  for  the  construction  of  a  bouse, 
and  that  he  is  entitled  to  enforce  a  material  man's  lien.  The  appellant 
contests  the  right  asserted  by  the  appellee  upon  the  ground  that  the  ma- 
terials were  not  furnished  directly  to  him,  but  were  furnished  to  a  con- 
tractor.  The  question  is,  therefore,  one  of  fact  to  be  determined  upon  the 
evidence. 

The  familiar  rule  that  this  court  will  accept  as  controlling  the  evidence 
which  the  trial  court  received  as  trustworthy  restricts  our  investigation  to 
the  question :  Is  there  any  evidence  sustaining  the  finding  of  the  trial 
court?    We  find  no  diflBculty  in  saying  that  there  is  such  evidence. 

It  is  true  that  the  materials  were  originally  ordered  \)j  Carr,  the  con- 
tractor, but  they  were- delivered  directly  to  Deacon,  and  by  him  they  were 
taken  from  the  appellee's  place  of  business.  There  was,  also,  other  testi- 
mony indicating  that  the  sale  of  the  materials  was  made  to  the  appellant 
and  not  to  Cnrr.  We  can  not  overthrow  the  decision  of  the  trial  court  for 
the  sole  reason  that  Carr  gave  the  order  for  the  materials.  A  contractor 
may  order  materials  for  the  owner,  and  if  he  does  so,  he  is  the  owner's 
agent.  Ordinarily,  an  order  by  the  contractor  does  not  bind  the  owner  as 
the  primary  promisor,  but  there  may  be  facts  which  show  that  the  con- 
tractor in  giving  the  order  acted  for  the  owner,  and  that,  we  think,  is 
true  of  this  case. 

Judgment  affirmed. 

Filed  Oct.  29, 1891. 


END  OF  MAY  TERM,  1891. 
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No.  15,400. 

Haynes  v.  Nowlin. 

m 

Husband  and  Wife. — Alienation  of  HutbatuTB  Affeetiom. — Action  by  Wife, 
— A  married  woman  may  maintain  an  action  against  one  who  wrong- 
fully entices  her  husband  from  her  and  alienates  his  affections. 

From  the  Dearborn  Circuit  Court. 

W.  8.  IlolmaUy  W.  8.  Holman,  Jr.,  H.  D,  McMvilen  and 
ir.  R.  Johnston,  for  appellant. 

G,  M.  Roberta,  C.  W.  Stapp,  J.  K,  Thompson,  M.  J.  Oivan 
and  iV.  8.  Givan,  for  appellee. 

Elliott,  C.  J.-t-The  question  which  the  record  presents 
arises  upon  the  ruling  of  the  trial  court  sustaining  a  de- 
murrer to  the  appellaut's  complaint.  The  question  which 
requires  our  consideration  and  judgment  is  this:  Can  a 
married  woman  maintain  an  action  against  one  who  wrong- 
fully entices  her  husband  from  her  and  alienates  his  affec- 
tions ? 

It  was  the   boast  of  the  common  law  that  "  there  is  no 
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right  withoat  a  remedy/'  and,  in  the  main,  this  boast  was 
not  an  idle  one,  but  was  made  good  by  the  vindication  of 
legal  rights  in  almost  all  instances  where  the  right  was  ap- 
propriately presented  for  judicial  cpnsideration  and  deter- 
mination. Some  of  the  courts,  however,  sacrificed  the  prin- 
ciple outlined  in  the  maxim  to  the  demands  of  fancied 
consistency,  and  surrendered  a  clear  and  strong  right  to  a 
barren  technical  rule,  for  they  held  that  a  wife  could  not 
maintain  an  action  for  the  loss  of  the  society,  support  and 
afiections  of  her  husband.  The  fiction  that  the  baron  and 
feme  were  one  person  so  far  swayed  the  judgments  of  some 
of  the  courts  as  to  carry  them  from  a  sound  fundamental 
principle,  and  cause  them  to  declare  a  doctrine  revolting  to 
every  right-thinking  person's  sense  of  justice,  and  contrary 
to  the  foundation  principles  of  natural  right.  We  say  that 
some  of  the  cases  did  this,  for  not  all  gave  the  doctrine  we 
refer  to  support,  but,  on  the  contrary,  denied  it,  by  holding 
that  the  wife  might  have  a  right  of  action  against  the  wrong- 
doer who  took  her  husband  from  her.  To  these  cases  we 
shall  presently  refer.  The  principle  outlined  in  the  maxim 
quoted  requires  that,  even  where  the  common  law  as  it  now 
exists  prevails,  it  should  be  held  that  a  wife  may  have  an  ac- 
tion against  the  wrong-doer  who  deprives  her  of  the  society 
support  and  affections  of  her  husband.  If  there  is  any  such 
thing  as  legal  truth  and  legal  right,  a  wronged  wife  may  have 
her  action  in  such  a  case  as  this,  for  in  all  the  long  category 
of  human  rights  there  is  no  clearer  right  than  that  of  the 
wife  to  her  husband's  support,  sccioty  and  affection.  An 
invasion  of  that  right  is  a  flagrant  wrong,  and  it  would  be 
a  stinging  and  bitter  reproach  to  the  law  if  there  were  no 
remedy.  The  virtue  of  elasticity  which  has  been  so  often 
ascribed  to  the  common  law,  and  generally  very  justly,  is 
nowhere  more  clearly  or  beneficially  manifested  than  it  is  in 
relation  to  the  rights  of  married  women.  Long  since  the 
doctrine  of  feudal  times,  which  gave  so  many,  and  such  com- 
prehensive rights,  to  the  baron  and  so  few,  and  such  narrow 


NOVEMBER  TERM,  1891.      *  583 

Hajrnes  v.  Nowlin. 

ones,  to  the  /erne,  has  given  way  before  the  enlightened 
thought  of  better  ages  and  less  barbarous  times.  One  who 
should  now,  either  in  England  or  America,  attempt  to  se- 
cure an  enforcement  of  the  old  rules  which  placed  the  wife 
in  such  abject  subjection  to  the  husband,  and  stripped  her  of 
so  many  rights  which  belong,  in  natural  justice,  to  a  rational 
human  being,  would  find  a  stern  denial.  It  is  beyond  con- 
troversy that  without  the  aid  of  statutory  enactments  the 
harsh,  unreasonable  rules  of  the  old  common  law  have  fallen 
before  the  spirit  of  enlightened  reason  and  true  progress. 

The  doctrine  that  the  wife  could  not  maintain  an  action 
against  one  who  deprived  her  of  her  husband  violates  the 
old  maxim  that  '^  Reason  is  the  life  of  the  law,''  for  there 
can  be  no  reason  in  a  rule  which  gives  the  stronger  a  right 
of  action  for  an  injury  and  denies  it  to  the  weaker.  If  the 
strong  may  maintain  an  action,  the  greater  the  reason  why 
the  weak  may  do  so.  If  the  baron  may  recover  from  one 
who  entices  away  the /erne,  surely  the  same  reason  that  sup- 
ports the  rule  giving  the  former  a  right  of  action  must  give 
a  like  right  to  the  latter.  The  reason  is  the  same,  but  the 
degree  is  not,  for  the  reason  intensifies  in  power  when  in- 
voked by  the  injured  wife.  The  decisions  which  denied  the 
wronged  wife  a  right  of  action  broke  the  line  of  consistency 
and  marred  the  symmetry  of  the  law.  We  have  spoken  of 
the  decisions  under  the  common  law,  but  we  do  not  feel 
called  upon  to  discuss  them  at  length ;  that  has  been  ably 
done  by  the  courts  which  have  given  the  subject  consider- 
ation. Bennett  v.  Bennett,  116  N.  Y.  584  ;  Lynch  v.  Knight, 
9  H.  L.  Cases,  577  ;  Breiman  v.  Paasch,  7  Abb.  N.  C.  249 ; 
Baker  v.  Baker,  16  Abb.  N.  C.  293  ;  Jaynea  v.  Jaynes,  39 
Hun,  40 ;  Warner  v.  Miller,  17  Abb.  N.  C.  221  ;  Churchill 
V.  Lewis,  17  Abb.  N.  C.  226 ;  Foot  v.  Card,  58  Conn.  1. 

The  decisions  to  which  we  have  referred,  and  the  author- 
ities they  adduce,  prove,  beyond  debate,  that  even  at  com- 
mon law  the  right  of  action  for  a  personal  wrong  was  in  the 
wife.     We  assume,  therefore,  that  the  right  of  action  for  a 
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wrong  suffered  by  the  wife  was  in  her^  and  not  in  the  hus- 
band. Any  other  oonolusion  is,  indeed,  logically  incon^ 
ceivable. 

As  the  right  of  action  for  a  personal  injury  was  always  in 
the  wife,  she  is,  of  necessity,  the  real  party  in  interest,  and, 
upon  reason  and  principle,  sfie  ought  always  to  have  been 
held  to  be  the  party  entitled  to  prosecute  the  action  for  the 
invasion  of  that  right.  That  it  was  not  so  held  was  owing 
to  the  power  of  the  legal  fiction  that  she  and  her  husband 
were  one,  for  from  this  fiction  came  the  stiff,  unreasonable 
rule,  that  in  all  actions  she  must  join  her  husband.  Equity, 
however,  never  gave  full  recognition  to  this  technical  doc- 
trine. Our  statute,  years  ago,  gave  the  wife  a  right  to  sue 
alone,  and  thus — adopting  the  chancery  doctrine  and  abro- 
gating that  of  the  common  law — broke  down  the  only  posi'^ 
tion  upon  which  it  could,  with  the  slightest  plausibility,  be 
asserted  that  she  could  not  sue  one  who  wrongfully  took  her 
husband  from  her,  since  upon  the  ground  that  she  could  not 
sue  alone  was  rested  the  doctrine  denyiug  her  a  right  to  sue 
one  who  enticed  away  her  husband.  It  was  never  asserted 
by  the  better  considered  cases,  nor  by  the  abler  text-writers, 
that  she  did  not  herself  possess  the  substantive  right  upon 
which  the  cause  of  action  was  founded.  The  reason  that  she 
could  not  maintain  such  an  action  was,  not  that  she  was  not 
the  source  of  the  substantive  right,  but  that  there  was  no 
remedy  available  to  her  for  the  vindication  of  the  right. 
When  the  statute  supplied  the  remedy  by  breaking  down  the 
barrier  which  stood  between  her  and  a  recovery,  it  clothed 
her  with  full  right  to  enforce  her  just  and  meritorious  cause 
of  action.  We  know  that  in  the  case  of  Logan  v.  Loga%  77 
Ind.  558,  a  different  doctrine  was  declared,  but  that  decision 
was  by  a  divided  court,  and  the  question  was  not  fully  con- 
sidered. Not  a  single  authority  was  there  adduced,  nor  is 
there  any  consistent  line  of  reasoning.  We  should  be  strongly 
inclined  to  deny  the  soundness  of  that  decision  if  it  were 
necessary  to  do  so,  but  it  is  not  necessary  that  we  should 


NOVEMBER  TERM,  1891.  585 

Haynes  v,  Nowlin. 

overrule  it^  for,  since  the  cause  of  action  there  declared  in- 
valid arose,  radical  changes  have  been  made  by  statute.  The 
rights,  as  well  as  the  obligations  of  married  women,  have 
been  greatly  enlarged.  In  many  cases  it  has  been  affirmed 
of  married  women  that  under  the  present  statute  ^'abil- 
ity is  the  rule  and  disability  the  exception.''  JRosa  v.  Prather, 
103  Ind.  191  ;  Arnold  v.  Eiiglemariy  103  Ind.  512  (514) ;  Mo- 
Lead  V.  JEtTux  L,  Ina.  Co.,  107  Ind.  394 ;  City  of  Indiana- 
polia  V.  Patterson,  112  Ind.  344  ;  Bennett  v.  Mattingly,  110 
Ind.  197  ;  Strong  v.  Makeever,  102  Ind.  578  ;  Lane  v.  Schlem- 
mer,  114  Ind.  296  (301);  Phelps  v.  Smith,  116  Ind.  387  (402) ; 
Young  v.  MoFadden,  125  Ind.  254;  Miller  v.  Shields,  124 
Ind.  166. 

It  seems  to  us  very  clear  that,  in  view  of  the  facts  that 
true  principle  requires  that  a  married  woman  should  have  a 
remedy  for  the  vindication  of  a  violated  right,  and  that  her 
rights  and  obligations  have  been  so  greatly  increased  and 
enlarged  by  the  enabling  statutes,  she  may  have  redress 
against  one  who  wrongfully  takes  her  husband  from  her. 

Every  radical  and  express  change  in  the  law  carries  with  it 
corresponding  and  incidental  changes.  These  incidental 
changes  are  inseparable  from  the  essential  express  changes, 
and  are  wrought  by  the  Legislature.  No  part  of  the  law 
can  be  expressly  changed  without  causing  incidental  changes. 
To  hold  otherwise  would  be  to  frustrate  the  legislative  pur- 
pose and  break  the  law  into  isolated  parts  and  disjointed 
fragments.  It  must  follow  from  this  doctrine  that,  when 
the  statutes  gave  a  married  woman  the  right  to  sue  alone,  and 
changed  her  status  so  as  to  invest  her  with  the  general  prop- 
erty rights  of  a  citizen  and  impose  upon  her  almost  the 
same  obligations  as  those  resting  upon  all  citizens  free  from 
disability,  they  clothed  her  with  the  right  to  appeal  to  the 
courts  to  redress  the  wrong  inflicted  by  one  who  tortiously 
wrested  from  her  the  support,  society  and  affections  of  the 
husband. 

In  adjudging,  as  we  do,  that   this  action  can  be  main- 
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tained^  we  believe  that  we  build  on  solid  principle,  and  we 
know  that  we  are  sustained  by  able  courts.  The  authorities 
already  adduced  give  our  conclusion  support  and  to  them  we 
add  :  Seaver  v.  Adartia  (N.  H.),  17  Atl.  R.  776;  Mehrhoffw. 
Mehrhoff,  26  Fed.  R.  13 ;  Westlake  v.  Westlake.M  Ohio  St. 621 ; 
Poatlewaite  v.  Postlewaite,  1  lud.  App.  473.  See,  also,  Duffies 
V.  Duffies,  31  Cent.  L.  J.  29.  The  views  of  the  text- writers  are 
in  harmony  with  our  conclusion.  Mr.  Bigelow  says :  *'  To  en- 
tice away,  or  to  corrupt  the  mind  and  affections  of  one's  con- 
sort is  a  civil  wrong  for  which  the  offender  is  liable  to  the 
injured  husband  or  wife.''  Bigelow  Torts,  163.  Judge 
Cooley  says :  *^  We  see  do  reason  why  such  an  action  should 
not  be  supported  where,  by  statute,  the  wife  is  allowed,  for 
her  own  benefit,  to  sue  for  personal  wrongs  suffered  by  her." 
Cooley  Torts,  228,  n.  Mr.  Bishop  clearly  and  strongly  states 
the  rule.  He  says:  "  Within  the  principles  which  consti- 
tute the  law  of  seduction,  one  who  wrongfully  entices  away 
a  husband,  whereby  the  wife  is  deprived  of  his  society,  and 
especially  also  of  his  protection  and  support,  inflicts  on  her 
a  wrong  in  its  nature  actionable.  We  have  seen  that  by 
the  common  law  rules,  which  forbid  the  wife  to  sue  for  a 
tort  except  by  joining  the  husband  as  co-plaintiff,  she  is 
practically  without  an  available  remedy.  But  under  the 
modern  statutes  as  they  are  shaped  in  many  of  our  States, 
she  can  hold  property  at  law,  bring  suits  to  secure  it,  and 
maintain  actions  of  tort,  in  her  own  name  and  with  do  in- 
terference from  her  husband.'  So  that  where  a  statute  of 
this  sort  prevails,  she  has  her  action  against  the  seducer  of 
the  husband,  who  has  thus  wrongfully  deprived  her  of  his 
society  and  care."  1  Bishop  Marriage  and  Divorce,  section 
1358. 

Judgment  reversed. 

Filed  Dec.  8, 1891. 
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No.  16,096.  

120    587 

Meuber  v.  The  State.  S^l 

Criminal  Law. — Mandaughler, — Self- Defence. — On  the  trial  of  an  indict-     1129  687l 
ment  for  manslaughter,  the  defendant  testified  that  when  he  shot  the  de-      '^''^  ^  ' 
cedent  the  decedent  was  ahout  seven  steps  awaj  from  him,  had  thrown 
at  him  his  weapon,  an  ax,  and  was  turning  away  from  him. 

Heldf  that  a  claim  of  self-defence  was  not  tenable,  and  that  a  verdict  of 
guilty  was  sustained  by  the  evidence. 

New  Trial. — Newly- Discovered  Evidence. — A  new  trial  will  not  be  granted 
because  of  newly-discovered  evidence  which  is  merely  cumulative;  nor 
will  a  new  trial  be  granted  on  account  of  newly-discovered  evidence 
when  the  sole  purpose  of  such  evidence  is  impeachment ;  and  the  fact 
that  the  party  was  surprised  by  the  testimony  of  the  witness  proposed 
to  be  impeached  or  contradicted  will  not  change  the  rule. 

From  the  Kdox  Circuit  Court. 

W.  A.  ChUlop,  C.  B.  Ke8»inger  and  /.  8.  Pritohett,  for  ap- 
pellant. 

A.  O.  Smith,  Attorney  General,  for  the  State. 

McBride,  J. — On  the  morning  of  September  18th,  1890, 
the  appellant,  with  two  brothers,  engaged  in  a  fight  with 
four  brothers  named  Blevins.  During  the  contest  the  ap- 
pellant shot  and  killed  Rufus  Blevins.  For  this  he  was 
tried  and  convicted  of  voluntary  manslaughter.  He  moved 
for  a  new  trial,  alleging  several  reasons,  but  the  circuit  court 
overruled  his  motion.  The  only  errors  argued  arise  on  this 
ruling,  and  relate  to  two  of  the  reasons  assigned  for  a  new 
trial.  These  reasons  are  :  1st.  Surprise,  and  2d.  That  the 
evidence  does  not  support  the  verdict.  The  appellant  in- 
sists that  the  killing  was  in  self-defence. 

On  the  trial,  one  Omar  Davis  testified  as  a  witness  for  the 
State  to  certain  facts  which  if  true  were  material  as  bearing 
on  the  claim  that  the  killing  was  in  self-defence.  He  was 
directly  contradicted  on  every  material  point  by  three  wit- 
nesses in  addition  to  the  appellant. 

The  surprise  of  which  the  appellant  complains  was  in  the 
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testimony  of  Davis,  who,  the  appellant  swears,  several  times 
before  the  trial  assured  him  that  he  knew  nothing  whatever 
of  the  matter,  and  who  also  testified  as  a  witness;  at  the 
coroner's  inquest  that  he  knew  nothing  of  it.  The  appel- 
lant also  produced  the  affidavits  of  three  witnesses  who 
would  directly  contradict  Davis.  One  of  these  he  did  not 
know  of  until  Davis  testified,  and  could  not  with  reasonable 
diligence  have  learned  of  or  produced  at  the  trial.  The 
others,  however,  were  present  and  testified  at  the  trial  on 
other  matters,  and  no  excuse  is  shown  for  not  then  exam- 
ining them  as  to  the  matters  of  which  Davis  testifies. 

As  above  stated,  Davis  was  contradicted  on  every  point 
by  three  witnesses  and  by  the  appellant  on  the  trial.  The 
testimony  of  the  newly-discovered  witness,  therefore,  in 
so  far  as  it  iuight  tend  to  disprove  the  facts  testified  to  by 
him,  would  have  been  merely  cumulative,  and  a  new  trial 
will  never  be  granted  because  of  newly-discovered  evidence 
which  is  merely  cumulative.  Simpson  v.  Wilson,  6  Ind.  474 ; 
State,  ex  reL^  v.  Clark,  16  Ind.  97  ;  Martin  v.  Garver,  40  Ind. 
351 ;  Winsett  v.  State,  57  Ind.  26  ;  Dodds  v.  Vannoy,  61  Ind. 
89;  Harper  v.  State,  ex  reL,  101  Ind.  109;  Marshall  v. 
Mathers,  103  Ind.  458;  De  Hart  v.  Aper,  107  Ind.  460; 
Sutherlin  v.  State,  108  Ind.  389. 

If  it  was  the  purpose  by  this  evidence  to  impeach  Davis, 
the  same  result  would  follow,  as  a  new  trial  will  never  be 
granted  on  account  of  newly-discovered  evidence  when  the 
sole  purpose  of  such  evidence  is  impeachment.  Mclntire  v. 
Young y  6  Blackf.  496 ;  State,  ex  reL,  v.  Clark,  supra;  3Iar- 
tin  V.  Garver,  supra;  Evans  v.  State,  67  Ind.  68;  Sullivan 
V.  0^  Conner,  77  Ind.  149;  Sutherlin  v.  State,  supra. 

If  the  newly-discovered  evidence  would  be  merely  cumu- 
lative, or  could  only  serve  the  purpose  of  impeachment,  or 
both,  the  fact  that  the  party  was  .surprised  by  the  testimony 
of  the  witness  proposed  to  be  impeached  or  contradicted  will 
not  change  the  rule. 

There  is,  however,  another  and  a  sufficient  reason  why  the 
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motion  for  a  new  trial  was  correctly  overruled.  The  testi- 
mony of  Davis  was  only  material  as  bearing  on  the  question 
of  self-defence. 

The  appellant,  as  a  witness  in  his  own  behalf^  testified  that 
when  he  fired  the  fatal  shot  the  decedent  was  about  seven 
steps  away  from  him,  had  throwu  at  him  his  weapon,  an  ax, 
and  was  turning  away  from  him.  The  evidence  otherwise 
also  showed,  without  dispute,  that  the  shot  entered  the  back 
within  an  inch  and  a  half  of  the  spinal  column  and  was  cut 
from  the  breast  in  front  where  it  had  lodged  just  under  the 
skin.  One  can  not,  after  his  enemy  has  cast  away  his  weapon 
and  turned  to  fly,  kill  him  and  successfully  claim  to  have 
been  acting  in  self-defence.  This  also  disposes  of  the  claim 
that  the  evidence  is  not  sufficient  to  sustain  the  verdict. 

Judgment  affirmed. 

Filed  Dec.  9,  1891. 


No.  16,248. 
ElMERER  ET  AL.  V.  ThE  StATE,  EX  BEL  BlACK. 

Elieotions. — Tie  Voie.'-Deiennination  of  by  Lot, — Cotes  FolUmed. — Election 
boards  may  be  compelled,  by  mandate,  to  reassemble  and  determine  by 
lot  which  of  the  rival  candidates  for  a  township  office,  who  have  re- 
ceived an  equal  number  of  votes,  shall  be  entitled  to  the  office.  Fol- 
lowing Johnston  y.  Staief  ex  rel.^  128  Ind.  16,  and  Wills  v.  StaUy  ex  rel.,  128 
Ind.  359. 

Same. — Illegal  Votes. — The  election  officers,  having  conn  ted  the  votes  f^iven 
for  each  of  the  candidates,  and  certified  that  the  vote  was  a  tic*  vote, 
can  not  be  heard,  in  a  proceeding  brought  to  compel  them  to  complete 
their  official  duties,  to  contradict  such  return,  by  alleging  that  illegal 
votes  were  received,  and  that,  in  fact,  there  was  not  a  tie. 

Same. — If  illegal  votes  were,  in  fact,  received  and  counted  for  either,  or 
both,  the  candidates,  that  must  be  determined  by  a  contest  of  election, 
or  other  appropriate  method,  after  one  or  the  other  of  the  rival  candi- 
dates shall  have  received  his  certificate  of  election. 

Same. — EUdion  Board, — Mandate  fo.— Tttne  of  Meeting, — It  is  proper  for 
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the  court,  in  its  mandate,  to  fix  a  particular  time  when  the  hoard  shall 
reassemble  and  proceed  to  cast  lots. 
Sams. — lUmoval  of  Member. — Appointment  t^Suceesaor. — Where,  pending  the 
mandate  proceedings,  one  of  the  judges  of  election  moves  from  the 
State,  it  is  proper  for  the  court  to  direct  the  inspector  of  elections  to 
select  one  elector  of  the  township  of  the  same  political  faith  of  the 
judge  moving  away  to  act  in  his  place,  and  that  thejr  should  then  pro- 
ceed to  cast  lots  to  determine  who  should  be  entitled  to  the  office. 

From  the  Lake  Circuit  Court. 

J.  E.  Ga8$  and  A.  L.  Jones,  for  appellants. 

N.  L.  Agnewy  8»  C.  I^[>encer  and  D.  E.  KeUey,  for  appellee. 

MiLLEB,  J. — William  T.  Brown  and  Lewis  Oreen  were 
candidates  for  electioa  to  the  office  of  township  trustee  at 
an  election  held  in  April,  1890,  in  Washington  township  of 
Porter  county,  and  each  received  an  equal  number  of  votes. 

This  action  was  instituted  to  compel  the  election  board  to 
meet  and  determine  by  lot  the  person  entitled  to  the  office. 

We  adhere  to  the  doctrine  enunciated  in  Johnston  v.  Staie, 
ex  rel.,  128  Tnd.  16,  and  WUls  v.  Staie,  ex  rel.,  128  Ind. 
359,  that  section  4736,  R.  S.  1881,  is  constitutional,  and 
that  such  election  boards  may  be  compelled,  by  mandate,  to 
reassemble  and  determine  by  lot,  which  of  the  rival  candi- 
dates for  a  township  office,  who  have  i*eceived  an  equal  num- 
ber of  votes,  shall  be  entitled  to  the  office. 

The  appellants,  who  were  the  officers  of  the  election  boards 
in  their  return  alleged  that  the  candidates  did  not  receive 
an  equal  num)>er  of  votes  at  such  election,  but  that  one 
Frank  Bundy,  who  was  not  a  legal  voter  of  the  township, 
voted  for  one  of  the  candidates,  and  that  the  officers  of 
election,  being  ignorant  of  the  fact  that  he  was  not  an  elector, 
received  and  counted  his  vote,  and  that,  not  counting  this 
vote,  one  of  the  candidates  had  a  majority. 

We  are  of  the  opinion  that  the  court  did  not  err  in  hold- 
ing this  return  bad. 

The  election  officers,  having  counted  the  votes  given  for 
each  of  the  candidates,  and  certified  that  the  vote  was  a  tie 
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vote,  CED  Dot  be  heard^  in  a  proceeding  brought  to  compel 
them  to  complete  their  official  duties,  to  contradict  such 
return. 

If  illegal  votes  were,  in  fact,  received  and  counted  for 
either  or  both  the  candidates,  that  must  be  determined  by 
a  contest  of  election,  or  other  appropriate  method,  after  one 
or  the  other  of  the  rival  candidates  shall  have  received  his 
certificate  of  election,  when  it  can  be  determined,  in  an  ac- 
tion in  which  proper  parties  are  before  the  court,  which  of 
the  candidates  received  the  highest  number  of  legal  votes. 

The  court,  in  its  mandate,  fixed  a  particular  time  when 
the  board  should  reassemble  and  proceed  to  cast  lots.  Ob- 
jection is  made  to  the  fixing  of  a  time  for  the  performance 
of  this  duty.  No  objection  is  made  to  the  time  so  fixed 
upon  the  ground  that  it  was  unreasonable,  but  the  objection 
was  to  the  fixing  of  any  time. 

We  are  satisfied  that  the  action  of  the  court  was  not  only 
not  erroneous,  but  was  eminently  proper.  Motives  of  pub- 
lic policy  require,  that  the  title  and  right  to  public  offices 
should  be  settled  speedily,  and  without  such  action  of  the 
court  great  delays  in  assembling  an  election  board  would 
often  ensue.  Some  one  must,  of  necessity,  determine  when 
they  should  reassemble,  and  it  seems  eminently  proper  that 
the  court,  in  its  mandate,  should  fix  the  time. 

It  appears  that  after  the  court  made  the  mandate  an  ap- 
peal was  taken  to  this  court,  and  subsequently  dismissed, 
during  the  pendency  of  which  one  of  the  judges  of  election 
moved  from  the  State.  After  the  appeal  was  dismissed,  the 
relator  filed  a  petition  in  the  court  in  which  the  proceedings 
were  had,  asking  that  the  appellants  be  required  to  meet  at 
the  usual  place  of  holding  elections  in  the  township,  and 
that  the  inspector  should  select  one  elector  of  the  township, 
of  the  same  political  faith  as  the  judge  who  had  removed 
from  the  State,  to  act  in  his  place,  and  that  they  should  then 
proceed  to  cast  lots  to  determine  who  should  be  entitled  to 
the  office. 
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The  appellants  appeared  to  this  petition^  and  made  objec- 
tion to  its  sufficiency^  but  the  court  made  the  oixler  as  prayed 
for,  and  this  is  assigned  as  error. 

It  is  a  familiar  rule  that  a  court  of  ^'  equity  never  wants  a 
trustee/'  where  a  trustee  is  necessary  .to  effectuate  its  man- 
dates. It  can  hardly  be  supposed  that  the  mere  death  or 
removal  of  an  officer  of  an  election  board  can  have  the  effect 
of  blocking  the  wheels  of  justice,  and  render  the  courts  of 
the  land  powerless  to  compel  a  township  election  board  to 
meet  and  perform  a  duty  commanded  by  statute  and  by  the 
mandate  of  a  court ;  but  this  is  what  the  position  assumed 
by  the  appellants  would  lead  to. 

In  State,  ex  reL,  v.  Bailty,  7  Iowa,  390  (399),  a  writ  of 
mandate,  addressed  to  a  county  judge,  was,  after  the  official 
death  of  a  justice,  who  was  a  member  of  a  canvassing  board, 
so  amended  as  to  require  him  to  take  to  his  assistance  two 
justices  and  canvass  the  returns.  See,  also.  State,  ex  reL,  v. 
County  Judge,  etc,,  7  Iowa,  186. 

That  proceedings  by  mandate  do  not  abate  by  the  death, 
resignation  or  removal  of  some  of  the  officers  of  corpora- 
tions or  fua8i-corporations  has  often  been  determined.  We 
cite  the  following  cases :  Thxympson  v.  United  States^  103  U. 
S.  480 ;  Snyder  v.  United  States,  112  U.  S.  216  ;  In  re  Parker, 
131  U.  S.  221 ;  People,  ex  rel,  v.  Supervisor,  100  III.  332. 

A  number  of  these  cases  proceed  upon  the  theory  that  the 
action  is  against  the  corporation  or  board  in  its  official  ca- 
pacity, although  the  officers  are  mentioned  by  name,  and  that 
changes  in  the  personnel  of  the  representatives  of  such  board 
or  corporation  do  not  interfere  with  the  proceedings. 

It  seems  eminently  proper  in  this  case  that  the  court 
should  have  directed  the  inspector  of  elections,  whose  duty 
it  was  to  fill  vacancies  in  the  election  board,  and  who  was  a 
party  to  the  suit,  to  make  the  selection  of  a  judge  to  fill  the 
vacancy  in  the  election  board,  and  to  direct  him,  as  far  as 
it  could  be  done,  to  make  the  selection  in  the  manner  pro- 
vided by  the  law  in  force  at  the  time  the  election  was  held. 
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We  do  not  decide,  however,  that  this  is  the  only  manner  in 
which  the  board  could  be  filled. 

The  death  of  Kimerer  having  been  suggested,  this  judg- 
ment is  rendered  as  of  the  date  of  the  submission. 

Judgment  affirmed. 

Filed  Not.  23, 1891. 


No.  14,588. 

Glover  et  al.  v.  The  City  op  Terbe  Haute  et  al.        ^fto  m» 

IM    593 

MuHiciPAii  CoBPORATiON.— XoCa.— When  property  is  platted  into  lots        m     ^ 
and  marked  in  such  a  way  as  to  impress  upon  it  the  character  of  urban        ifg^  fsii 
property  as  distinguished  from  rural  use,  the  subdivisions  are  regarded 
as  "lots"  within  the  meaning  of  the  statute  authorizing  the  annexa- 
tion of  territory  platted  into  lots. 

Same. — Annexation. — Motive. — Taxes. — Injunction. — The  motive  of  a  city  in 
annexing  territory  can  not  be  inquired  into  in  an  action  to  enjoin  the 
collection  of  taxes  levied  on  the  property  by  the  city. 

From  the  Vigo  Superior  Court. 

N.  G.  Buff,  H.  C.  Pugh  and  G.  E.  Pugh,  for  appellants. 

Olds,  J. — This  action  was  brought  by  the  appellants 
against  the  appellees  to  enjoin  the  collection  of  certain  city 
taxes  assessed  against  the  property  of  the  appellants.  The 
trial  resulted  in  a  judgment  in  favor  of  the  appellees.  The 
question  presented  relates  to  whether  or  not  the  lots  owned 
by  the  appellants,  and  against  which  taxes  are  assessed,  were 
legally  annexed  to  and  became  a  part  of  the  corporation  of 
the  city  of  Terre  Haute.  There  is  no  brief  filed  on  behalf 
of  the  appellees,  and  no  defects  in  the  proceedings  to  annex 
the  territory  pointed  out  by  counsel  for  appellants  in  their 
brief.  The  territory  so  owned  by  the  appellants,  and  an- 
nexed by  the  city,  was  subdivided  and  platted  into  lots  rang- 
ing from  two  and  one-half  to  five  and  ten  acres ;  some  of 
Vol.  129.— 38 
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the  lots  were  built  upon  and  used  as  residence  property ; 
some  were  fenced  and  used  as  p&sture  lots,  and  some  were 
not  fenced,  and  constituted  an  open  commons,  when  the  prop* 
erty  waa  annexed,  some  fifteen  years  before  this  suit  was 
brought.  It  is  contended  that  the  lots,  being  larger  than 
the  ordinaiy  city  lots,  are  not  'Mots"  within  the  meaning  of 
the  statute  authorizing  the  annexation  of  territory  platted 
into  lots,  but  this  question  has  been  settled  adversely  to  the 
contention  of  the  appellants.  Collins  v.  CUy  of  New  Albany y 
59  Ind.  396 ;  Oity  of  Emnsmlle  v.  Page,  23  Ind.  526. 

In  the  latter  case  it  is  held  that  when  property  is  platted 
into  lots  and  marked  in  such  a  way  as  to  impress  upon  it  the 
character  of  urban  property,  as  distinguished  from  rural  use, 
the  subdivisions  are  regarded  as  'Mots"  within  the  meaning 
of  the  statute,  and  this  doctrine  was  approved  in  the  former 
case.     Edmunds f  etc.y  v.  Oookins\  24  Ind.  169. 

The  further  objection  of  counsel  is  that  the  city  has  been 
neglectful  of  its  duty  in  extending  water-works,  street  im- 
provements and  lights  into  this  portion  of  the  city,  and  that, 
by  such  neglect,  they  have  forfeited  their  right  to  treat  it  as 
a  part  of  the  city,  though  the  city  has  maintained  a  school 
in  this  portion  of  the  city,  contending  that  the  purpose  and 
object  of  the  city  in  making  the  annexation  was  simply  to 
increase  the  revenues  of  the  city  by  the  taxation  of  this 
property.  We  can  not  agree  with  this  theory  of  counsel. 
The  motive  of  a  city  in  annexing  territory  can  not  be  in- 
quired into  in  an  action  to  enjoin  the  collection  of  taxes 
levied  on  the  property  by  the  city.  City  of  Logansport  v. 
Seybold,  59  Ind.  225 ;  Thornton  Indiana  Municipal  Law, 
3195,  3196,  and  notes. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Dec.  8, 1891. 
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129     596 
Ck)RPORATiON. — lAen. —  Wagn  of  Employees — Imohent  Oorporation, — Tranter       ^^       * 

of  Property.—  Whalia  "  Propet-fy  "^To  Wkat  Property  Lien  First  AUaches,— 
Notice, — A  corporation  went  into  the  hands  of  a  receiver  on  the  19th  of 
May,  1888.  It  had  been  hopelessly  insolvent  for  more  than  thirty  days 
prior  to  that  time.  On  the  5th  of  May  the  corporation  entered  into  a 
written  contract  for  the  purchase  of  a  large  quantity  of  scrap-iron,  to  be 
delivered  within  thirty  days  after  the  date  of  the  contract.  On  the  day 
before  the  appointment  of  the  receiver  the  corporation  sold  and  assigned 
said  contract  to  the  appellant  The  iron  was  delivered  to  the  appellant 
and  sold  by  him. 

Heldf  that  the  contract  for  the  delivery  of  the  iron  was  "  property ''  within 
the  meaning  of  section  1285,  R.  S.  1881,  and  that  the  employees  of  the 
iuBolvent  corporation,  having  fully  complied  with  the  statutory  re- 
quirements (sections  5286  and  5287,  R.  S.  1881),  acquired  a  lien  thereon 
for  their  unpaid  wages. 

Hdd^  also,  that  the  corporation  could  not  avoid  the  lien  given  by  statute 
by  transferring  its  property  before  the  notice  of  the  intention  to  hold  a 
lien  was  filed  in  the  recorder's  office. 

Heldf  al80»,that  those  dealing  with  insolvent  corporations  must  take  no- 
tice that  the  wages  of  employees  are  a  lien  upon  their  property,  and 
that  the  title  acquired  by  purchase  or  otherwise  from  such  a  corpora- 
tion is  subject  to  such  lien. 

Held,  also,  that  the  contract  for  the  delivery  of  the  scrap-iron  being  the 
last  property  transferred  by  the  insolvent  corporation,  the  same  was  sub- 
ject to  the  payment  of  the  liens  held  by  the  employees  before  resort 
could  be  had  to  property  transferred  at  an  earlier  date. 

From  the  Dearborn  Circuit  Court. 

H,  D.  McMullen  and  W.  R.  Johnston,  for  appellant. 
G.  M,  Roberts  and  O.  W.  Stapp,  for  appellees. 

Coffey,  J. — On  the  19th  day  of  May,  1888,  the  business 
of  Cobb's  Iron  and  Nail  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Indiana,  was  suspended  by  the 
action  of  its  creditors,  and  its  assets  went  into  the  hands  of  a  re- 
ceiver. It  had  been  hopelessly  insolvent  for  more  than  thirty 
days  prior  to  such  suspension.     At  the  time  its  assets  went 
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into  the  bauds  of  the  receiver  it  was  largely  indebted  to  its 
employees,  who  took  steps  to  acquire  a  statutory  lien  on  all 
the  property  of  the  corporation.  On  the  28th  day  of  May, 
1888,  the  employees  brought  suit  in  the  Dearborn  Circuit 
Court  to  enforce  their  liens  against  the  property,  making  the 
appellant  and  others^  who  claimed  an  interest  in  such  prop- 
erty, parties  thereto.  Judgment  was  rendered  on  the  re* 
spective  claims  of  the  employees,  and  the  same  were  de- 
clared, by  proper  decree,  to  be  preferred  liens,  and  ordered 
to  be  paid  by  the  receiver  out  of  the  first  money  received  by 
him. 

It  appears  by  the  special  finding  of  &cts  in  the  cause  that, 
on  the  5th  day  of  May,  1888,  the  corporation  entered  into 
a  written  contract  with  the  Bradford  Iron  and  Metal  Com- 
pany, by  which  it  purchased  and  paid  for  two  hundred  and 
fifty  tons  of  scrap-iron  at  the  agreed  price  of  $5,125.  At 
the  time  of  such  purchase  the  Bradford  Iron  and  Metal  Com- 
pany did  not  have  the  scrap-iron  on  hand,  but  the  same  was 
to  be  delivered  at  the  city  of  Aurora,  Indiana,  within  thirty 
days  after  the  date  of  the  contract.  On  the  18th  day  of 
May,  the  day  before  the  appointment  of  the  receiver,  Cobb's 
Iron  and  Nail  Company  sold  and  assigned  the  contract  for 
the  scrap-iron  to  the  appellant  for  the  agreed  price  of  $5,- 
000,  $3,000  of  which  was  paid  in  cash  and  the  remaining 
$2,000  was  paid  by  the  surrender  of  notes  which  the  appel- 
lant held  against  the  iron  and  nail  company.  The  Bradford 
Iron  and  Metal  Company  complied  with  the  contract  by  de- 
livering the  scrap-iron  to  the  appellant.  The  appellant  sold 
the  scrap-iron  for  the  sum  of  $3,500,  and  received  the  money 
therefor,  and  still  retains  it. 

The  court  found  that  the  contract  for  the  scrap-iron  was 
of  the  value  of  $3,500,  and  stated  as  a  conclusion  of  law  that 
the  liens  of  the  employees  of  the  corporation  attached  to 
such  contract,  and  decreed  that  the  appellant  pay  into  court 
the  amount  received  by  it  as  the  proceeds  of  the  sale  of  the 
scrap-iron. 
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To  this  conclusion  of  law  the  appellant  excepted. 

The  question  presented  necessarily  involves  the  construc- 
tion of  our  statutes  enacted  for  the  benefit  of  employees. 

Section  5286,  R.  S.  1881,  is  as  follows :  •'  The  employees 
of  any  corporation  doing  business  in  this  State,  whether  or- 
ganized under  the  laws  of  this  State  or  otherwise,  shall  be, 
and  they  are  hereby  entitled  to  have  and  hold  a  first  and 
prior  lien  upon  the  corporate  property  of  any  corporation, 
and  the  earnings  thereof,  for  all  work  and  labor  done  and 
performed  by  such  employees  for  such  corporation,  from  the 
date  of  their  employment  by  such  corporation  ;  which  lien 
shall  lie  prior  to  any  and  all  liens  created  or  acquired  sub- 
sequent to  the  date  of  the  employment  of  such  employees 
by  such  corporation,  except  as  in  this  act  provided." 

Section  5287  provides  that  any  employee  wishing  to  ac- 
quire such  lien  upon  the  corporate  property  of  such  corpo- 
ration, or  the  earnings  thereof,  shall  file  in  the  recorder's  of- 
fice of  the  county  where  su6h  corporation  is  located  or  doing 
business,  notice  of  his  intention  to  hold  a  lien  upon  such 
property  and  earnings  for  the  amount  of  his  claim,  setting 
forth  the  date  of  such  employment,  the  name  of  the  corpo- 
ration, and  the  amount  of  such  claim.  When  recorded,  this 
section  provides  that  the  lien  so  created  shall  relate  to  the 
time  when  such  employee  was  employed,  or  to  any  subse- 
quent date  during  such  employment,  at  the  election  of  the 
employee,  and  shall  have  priority  over  all  liens  suffered  or 
created  after  such  employment,  except  the  liens  of  other  em- 
ployees, over  which  there  shall  be  no  such  priority. 

Section  5290  provides  that  in  all  proceedings  commenced 
under  this  act  the  defendant  may  file  a  written  undertaking, 
with  surety  to  be  approved  by  the  court,  to  the  effect  that 
it  will  pay  the  judgments  that  may  be  recovered  and  costs, 
andHhereby  release  its  property  from  the  liens  acquired. 

It  is  not  disputed  that  the  employees  of  Cobb's  Iron  and 
Nail  Company  complied,  strictly,  with  the  provisions  of 
section  5287,  supra,  in  the  matter  of  acquiring  their  liens. 
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but  it  is  insisted  by  the  appellaut  that,  inasmuch  as  the  title 
to  the  iron,  purchased  under  the  contract  assigned  to  it, 
never  vested  in  the  nail  company,  there  was  no  property 
to  which  the  lien  could  attach  ;  while,  on  the  other  hand^  it 
is  contended  by  the  appellees  that  the  contract  for  the  de- 
livery of  the  iron  was  property,  and  that,  as  such,  it  was 
subject  to  the  lien  for  wages  due  from  the  company  to  its 
employees. 

It  was  the  purpose  of  the  Legislature  in  enacting  this 
statute  to  secure  to  employees  of  corporations  an  efficient 
remedy  for  the  collection  of  money  due  them  for  wages. 

Such  statutes  are  not  only  constitutional,  but  they  are  to 
be  liberally  construed  with  a  view  of  rendering  effectual  the 
purpose  of  the  statute.  Warren  v.  /SoAn,  112  Ind.  213; 
Baas  V.  Doerman,  112  Ind.  390 ;  Pendergast  v.  Yandea,  124 
Ind.  159. 

It  was  the  intention  of  the  Legislature,  we  think,  that 
employees  should  have  a  lien  upon  all  the  property  owned 
by  the  corporation  from  which  wages  was  due  them  at  the 
time  notice  of  a  lien  was  filed  in  the  recorder's  office.  Was 
the  contract  in  controversy  '^property ''  within  the  meaning 
of  the  statute,  and  did  the  appellant  take  it  free  from  the 
lien,  having  procured  the  assignment  before  notice  of  the 
intention  to  hold  a  lien  was  filed  ? 

Section  1285,  R.  S.  1881,  provides  that  the  phrase  ^'  per- 
sonal property  ''  shall  include  goods,  chattels,  evidences  of 
debt  and  things  in  action,  and  that  the  word  ^^  property  " 
shall  include  personal  and  real  property. 

That  the  contract  for  the  delivery  of  the  scrap  iron  therein 
mentioned  was  "property"  seems  to  be  abundantly  established 
by  the  authorities.  Bouvier  Law  Die,  title  "  Property,"  p. 
387 ;  Dunning  v.  Rogers,  69  Ind.  272. 

We  are  of  the  opinion  that  the  corporation  could  not  avoid 
the  lien  given  by  statute  by  transferring  its  property  before 
the  notice  of  the  intention  to  hold  a  lien  was  filed  in  the 
recorder's  office.     Such  a  construction  of  the  statute  would 
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place  it  in  the  power  of  corporations  to  defeat  the  purpose 
the  Liegislature  had  in  view^  as  they  mighty  upon  approach- 
ing insolvency,  defeat  such  liens  by  selling  and  transferring 
all  their  property.  Those  dealing  with  such  corporations 
must  know  the  law  and  must  take  notice  that  the  wages  of 
employees  is  a  lien  upon  their  property,  and  that  the  title 
acquired  by  purchase  or  otherwise  from  a  corporation  is  sub- 
ject to  such  lien. 

We  are,  therefore,  of  opinion  that  the  contract  in  contro- 
versy was  properly^  within  the  meaning  of  the  statute  under 
consideration,  and  that  the  employees  of  Cobb's  Iron  and 
Nail  Clompany  acquired  a  lien  thereon  for  their  unpaid 
wages. 

A  controversy  arose  among  the  numerous  owners  of  the 
propei*ty  formerly  owned  by  the  corporation  and  persons 
holding  liens  thereon,  as  to  what  property  should  be  first 
exhausted  in  payment  of  the  liens  due  from  the  company  to 
the  employees. 

It  appears  from  the  special  finding  of  facts  that  the  con- 
tract for  the  delivery  of  the  scrap-iron,  transferred  to  the 
appellant,  was  the  property  last  transferred  by  Qobb's  Iron 
and  Nail  Company.  The  court  stated  as  a  conclusion  of  law 
that  this  contract  should  be  subject  to  the  payment  of  the 
liens  held  by  the  employees  before  resort  was  had  ti>  prop- 
erty transferred  at  an  earlier  date. 

In  this  we  do  not  think  the  court  erred.  Where  several 
'  parcels  of  property  are  encumbered  by  a  lien  to  secure  a  debt 
due  from  the  owner,  and  such  owner  disposes  of  the  prop- 
erty in  parcels  to  different  persons  at  different  periods,  the 
property  last  disposed  of  must  be  exhausted  in  payment  of 
the  debt  before  resorting  to  the  other  parcels.  There  is  no 
<)ontribution  in  such  cases.  Savings  Bank  v.  Creswell,  10 
Otto,  630;  Britton  v.  Updike^  3  N.  J.  Eq.  125 ;  Gouvemeur 
V.  Lynch,  2  Paige,  300;  Hahn  v.  Behrman,  73  Ind.  120; 
Houston  V.  Houston,  67  Ind.  276 ;  Aiken  v.  Bruen,  21  Ind. 
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137 ;  McCtdlum  v.  Turpie,  32  Ind.  146 ;  Henderson  v, 
TruiU,  95  Ind.  309 ;  Higham  v.  Harris,  108  Ind.  246. 

In  such  cases  the  purchasers  must  answer  in  the  order  in 
which  they  have  purchased^  the  last  purchaser  first  and  the 
first  purchaser  last.  The  same  rule  applies  to  subsequent 
liens  placed  upon  the  properly  in  good  faith. 

In  this  case  the  liens  for  wages  due  the  employees  of  the 
corporation  covered  all  the  property  owned  by  such  corpo- 
ration^ and  was  a  common  burden.  All  who  acquired  title 
to  such  property,  or  liens  upon  it,  acquired  such  title  or  lien 
subject  to  the  prior  and  superior  liens  of  those  to  whom 
wages  were  due.  For  the  payment  of  such  superior  lien  the 
property  last  owned  by  the  corporation  should  be  first  ex- 
hausted, and  so  on  back,  in  the  inverse  order  of  its  disposi- 
tion by  the  owner  at  the  time  the  superior  lien  attached. 
This  was  the  view  entertained  by  the  circuit  court,  and  it 
follows  that  its  decree,  based  upon  this  view  of  the  law,  was 
not  erroneous. 

Judgment  affirmed. 

Filed  Dec.  8, 1891. 
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In  Whoae  Name  may  he  Brought. — A  person  for  whose  benefit  a  contract 
was  made,  may,  in  equity,  maintain  an  action  thereon  in  his  own 
name.  Reddiek  v.  KeetUng.  1£8 

AGREED  CASE. 

1.  Agreed  Slate  of  Facts, — An  agreed  state  of  facts  is  not  an  agreed  case 
under  section  553,  B.  S.  1881,  providing  for  submitting  agreed  cases. 

WiU  V.  Dale,  120 

2.  Same. — Where,  as  here,  the  proceeding  on  its  face  appears  to  be  an 
actual  adyersary  proceeding,  and  there  is  nothing  to  indicate  that  it  is 
a  feigned  action,  the  agreement  as  to  the  evidence  will  not  change 
the  character  of  the  case,  nor  will  it  overturn  the  presumption  that 
there  is  an  actual  controversy.  lb, 
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Wkai  Hit  RighU  art. — An  amicM  eurics  maj  appear,  and,  with  the  permis* 
sioD  of  the  court,  introduce  evidence  for  his  own  benefit,  but  ne  can 
not  except  to  any  ruline  made  by  the  court,  as  he  has  no  right  to 
complain  if  the  court  reiuses  to  accept  his  suggestion. 

Irwin  y.  Armuthy  340 
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1.   Time  o/FUing  2Vanwru><.— Under  the  act  of  April  11th,  1885  (Acto 
1885,  p.  194,  Elliott's  Supp.,  section  417),  providing  that  the  appeal 
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bond,  in  cases  governed  thereby,  shall  be  filed  within  ten  dajs  after 
the  decision  complained  of  is  made,  and  that  the  transcript  shall  be 
filed  in  the  Supreme  Court  within  thirty  days  after  filing  the  bond, 
forty  days  are  given  within  which  to  perfect  appeals,  and  the  fact  that 
the  appellant  nlea  his  bond  within  the  ten  days  will  not  limit  the 
time  lor  filing  the  transcript.  •  Simons  v.  Simons,  £4S 

2.  Perfection  of. — Naiiee  to  Co- Parties, — Remedying  Defect — Section  633,  R 
S.  1881,  declares  that  all  appeals  must  be  taken  within  one  year  from 
the  time  the  judgment  is  rendered.  All  appeals  not  taken  in  accord- 
ance with  section  638,  R.  S  1881,  providing  for  appeals  in  term  time, 
require  notice  to  be  given.  Section  635,  K.  S.  1881,  provides  that  a 
part  of  several  co-parties  may  appeal,  but  in  such  cases  they  must 
serve  notice  of  the  appeal  upon  all  the  other  co-parties,  and  file  the 
proof  thereof  in  the  Supreme  Court. 
Held,  that  where  a  part  of  several  co-parties  appeal  without  complying 
with  section  635  or  638,  the  defect  can  not  be  remedied,  after  the  time 
limited  for  efifecting  appeals  has  expired,  by  filing  in  the  Supreme 
Court  a  written  appearance  of  a  party  not  appealing  and  his  refusal 
to  join  in  the  appeal.  HoUoran  v.  Midland  R,  W.  Oo.,  i^4 

APPELLATE  COURT. 
See  Jurisdiction,  1,  2. 

1.  Ih)eeedings  SuppUmentary  to  Ehsecuiion, —  Jurisdiction, — The  Appellate 
Court  has  exclusive  inrisdiction  of  a  proceeding  supplementary  to 
execution,  in  aid  of  the  collection  of  a  judgment,  where  the  amount 
in  controversy  does  not  exceed  one  thousand  dollars.  The  fact  that 
it  may  be  neoessair  for  the  court  to  pass  upon  the  validity  of  a  trans- 
fer 01  property,  where  it  incidentally  arises,  is  not  sufficient  to  de- 
prive the  Appellate  Court  of  jurisdiction.  Harris  v.  HowCj  72 

2.  Money  Demand. — Jurisdiefion  — An  appeal  from  a  ruling  sustaininff  a 
motion  by  attorneys  for  the  vacation  of  an  order  of  dismissal  of  plain- 
tifis'  action,  and  for  an  allowance  of  fifty  dollars  for  their  fee,  b 
within  the  jurisdiction  of  the  Appellate  Court. 

Courtney  v.  Courtney,  i7i 

APPOINTMENT  TO  OFFICE. 
See  CoNSTiTUTioNAi.  Law,  5. 

APPROPRIATION. 

See  S0IJ>IER8'  MONUMEKT. 

Far  Salary. — ConsUiutional  Law. — In  an  act  appropriating  money  to  pay 
the  salary  and  expenses  of  a  certain  office,  a  provision  that  it  shall 
be  paid  to  a  certain  person  named  and  none  other,  is  unconstitutional 
and  void  as  attempting  to  adjudicate  as  to  who  is  the  legal  officer  en- 
titled to  the  salary.  State,  ex  rel,  v.  Oarr,  44 

ARBITRATION  AND  AWARD. 

1.  Action  for  Work  and  Labor, — Counier'Qaim  for  IVaud — SubnUseion  to 
Arbitration, —  Award,  Bar  to  Subsequent  Action. — In  an  action  for  work 
and  labor  and  for  material  furnished  in  the  construction  of  a  build- 
ing, the  defendants  pleaded  a  counter-claim  claiming  damages  occa- 
sioned by  the  alleged  fraud  and  misrepresentation  of  the  plaintiffs 
in  relation  to  the  estimates  of  material  and  the  cost  of  construction 
of  such  building.  All  matters  in  dispute  in  the  action,  matters  of 
defence,  counter-claims,  etc.,  were  submitted  to  arbitration,  and  a 
finding  made  by  the  arbitrators  in  favor  of  the  defendant. 
Held,  that  the  award  was  a  bar  to  any  subsequent  suit  against  the  plain- 
tiffs for  the  alleged  fraud  set  up  in  the  counter-claim. 

Balies  y.  Boas  Foundry,  etc.,  185 
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2.  ^SSorni^.— Jbtnl  Twi-Feawn. — Award  Against  One, — Effect  of  upon  Others. 
— The  defendants,  by  setting  up  their  claim  for  damages  on  account 
of  the  fraud  complained  of  as  s  counter-claim  against  one  of  the  al- 
leged tort-feasors,  and  submitting  the  whole  controversy  to  arbitration, 
thereby  elected  to  rely  upon  such  proceeding  for  their  compensa- 
tion, to  the  abandonment  of  the  other  tort-feasors.  lb. 

3.  Same. — Pleading. — Reply. — Demurrer. — Where,  in  an  action  against 
such  tort-feasors,  the  answers  show  that  everything  connected  with  the 
former  action  was  submitted  to  arbitrators,  and  that  their  award 
covered  the  whole  ground  of  the  controversy,  a  reply  is  demurrable 
which  does  not  dispute  the  fact  that  all  demands,  including  that 
embraced  in  the  counter-claim,  were  submitted  to  arbitration,  but 
alleges  simply  that  the  arbitrators  did  not  award  the  plaintiffs  any- 
thing on  that  account.  lb. 

4.  Same. — Separation  of  Arbiirator$.-Suffieteney  of  i2^y.*— It  appeared 
from  the  allegations  of  the  reply  that  the  three  arbitrators  consid- 
ered the  evidence,  and  that  two  of  them  found  for  the  plaintiffs,  and 
that  one  of  them  drew  up  an  award,  which  was  signed  by  both  of  said 
arbitrators,  when  they  separated;  that  after  the  award  had  been 
signed  and  the  separation  taken  place  the  two  who  had  found  for 
the  plaintiffs  procured  an  attorney  to  draw  up  another  award  in  favor 
of  the  same  party,  and  for  the  same  amount,  and  without  consultation 
with  the  other  arbitrators  signed  this  award  and  promulgated  it. 

JBe/d,  that  the  allegations  of  the  reply  are  not  sufficient  to  show  a  com- 

Eletion  of  the  work  of  the  arbitrators  and  a  final  separation  after  the 
rst  award ;  that  the  separation,  so  far  as  appears  from  the  allega- 
tions, may  have  been  only  an  adjournment  to  another  time  and 
place,  or  a  mere  temporary  separation.  lb. 

ARGUMENT  OF  COUNSEL. 

Misconduct. — Statements  made  by  counsel  outside  the  evidence,  and  ad- 
mitted t^  be  so  at  the  time,  but  which  are  brought  out  by  a  state- 
ment of  opposing  counsel  equally  objectionable,  will  not  cause  the 
judgment  to  be  reversed.  Qalvin  v.  Meridian  NatH  Bank,  etc,  4^9 

ASSAULT  WITH  INTENT  TO  KILL, 
See  Criminal  Law,  8. 

ASSESSMENT. 
See  Drainage  ;  Streets,  2. 

ASSIGNMENT  OF  ERROR. 
See  Practice,  3. 

ASSUMPTION  OF  RISK. 
See  Master  and  Servant,  4  to  8. 

ATTORNEY'S  FEEa 
See  Injunction,  4. 

BILL  OF  EXCEPTIONS. 
See  Practice,  10. 

1.  Evidencc^How  Incorporated. — The  evidence  in  a  trial  can  not  be 
brought  into  the  record  by  the  words  "  here  insert "  in  the  bill  of  ex- 
ceptions.    The  original  bill  must  contain  the  evidence. 

Barnes  v.  Turnery  110 

2.  Exceptions  to  Master^s  Report. — Excepiions  to  a  master's  report  can  not 
be  brought  into  the  bill  of  exceptions  by  a  "  here  insert,"  but  they 
must  be  copied  into  the  bill.  Lewis  v.  Qodman,  359 

8.  Pivetice. — Evidence. — Where  the  stenographer's  report  is  referred  to 
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in  the   bill  of  exceptions,  but  is  not  incoxporated  therein,  it  does 
not  become  part  of  the  bill.  momingstar  v.  Mtuaet-f  470 

4.  Evidenee  Properly  in  Record. — If  the  evidence  is  properly  in  the  bill 
of  exceptions  before  the  judge  ^gns  it,  the  fact  that  it  was  taken  down 
by  a  stenographer,  by  counsel,  or  by  any  one  else,  is  unimportant. 

Benson  y.  C%rt8ftdn,  3S6 

BONA  FIDE   PURCHASER. 
See  Vendor  and  Purchaser,  2,  3,  5,  7  to  9. 

BOND. 
See  Injunction,  3, 4. 

BRIDGE. 

Duty  of  City  to  lUpair,— The  act  of  March  7th,  1885  (Acts  1885,  p.  74), 
which  makes  it  the  duty  of  boards  of  county  commissioners  to 
build  all  bridges  within  the  corporate  limits  of  any  city  or  town 
within  the  State,  the  estimated  cost  of  which  exceeds  five  hundred 
dollars,  does  not  purport  to  in  any  other  manner  interfere  with  the 
absolute  control  of  the  city  over  the  bridges,  nor  d6es  it  relieve  cities 
from  the  duty  of  keeping  them  in  repair. 

City  of  Wcsbash  v.  Cbrwr,  55S 

BURDEN  OF  PROOF. 
See  Former  Adjudication,  1. 

CAPITAL  STOCK. 
See  Taxes,  2. 

CARRIER  AND  PASSENGER. 
See  Railroad,  2. 

CASES  DISTINGUISHED. 

Hyland  v,  Brazil,  etc.,  Co.,  128  Ind.  335,  distinguished. 

Hyland  v.  Centralj  ete.,  Co.,  68 

State,  ex  rel.,  v.  Board,  etc.,  93  Ind.  497,  distinguished. 

Boardy  etc,,  v.  SimoMf  195 

Shipman  v.  Keys,  127  Ind.  353,  distinguished.  Shafer  v.  Skafer,  S94 

Jenkins  v.  Parkhill,  25  Ind.  473,  distinguished.         RdberUon  v.  Smith,  4^t 

CHANGE  OF  VENUE. 
See  Criminal  Law,  7. 

CHASTITY. 
See  Seduction,  2,  3. 

CHATTEL  MORTGAGE. 

1.  When  Beeording  Neeetsary. — Recording  is  only  necessary  to  the  validity 
of  a  chattel  mortgage  when  possession  of  the  mortgaged  chattel  is 
not  delivered  to  the  mortgagee  and  retained  by  him. 

Fordiee  v.  Oibaon,  7 

2.  Failure  to  Beeord.^-Deeedente^  Estates,— Bighu  of  Creditors.— The  fact 
that  a  chattel  mortgage  is  not  recorded  is  not  a  defence  that  can  be 
made  by  the  administrator  or  heir  of  the  deceased  against  its  fore- 
closure, not  even  if  the  estate  be  insolvent.  Mayer  v.  Myers,  366 

CHURCH. 

1.  Deed  of  Trust. — Propagation  of  Certain  Doctrines. — Diversion  of  Thrust. — 
Where  property  has  been  dedicated  by  way  of  trust  to  support  and 
propagate  any  definite  doctrines  or  principles,  and  is  being  diverted 
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from  the  use  intended  by  the  donor,  by  teaching  a  doctrine  different 
from  that  contemplated  at  the  time  the  donation  was  made,  it  is  the 
duty  of  the  court  to  make  such  orders  in  the  premises  as  will  secure 
a  faithful  execution  of  the  trust  confided.  But,  to  induce  a  court 
of  equity  to  interfere,  the  case  must  present  a  plain  and  palpable 
abuse  of  trust.  Lamb  v.  Qim,  4^0 

2.  Same. — Ecdesiasiieal  Decisions. —  How  Regarded  by  Civil  Tribunals. — 
Where  a  civil  right  depends  upon  some  matter  pertaining  to  ec- 
clesiastical afiairs,  the  civil  triouual  tries  the  right  and  nothing 
more,  taking  the  ecclesiastical  decisions  out  of  which  the  civil  right 
arises  as  it  tinds  them,  and  accepts  such  decisions  as  matter  adju- 
dicated by  another  legully  constituted  jurisdiction.  76. 

3.  Same. — Manner  of  Determining  Right  of  Profperty  of  Organization. — Amend- 
ment of  Church  Con8titiUum.^^Pow€rs  of  Genei-al  Ow/eicncf.— Property  was 
deeded  to  persons  named  in  the  deed  as  trustees,  and  to  their  suc- 
cessors in  office,  in  trust,  for  the  Church  of  the  United  Brethren  in 
Christ,  to  have  and  to  hold  '*  as  long  as  said  societv  may  continue  to 
use  the  meeting  house  as  a  house  ot  religious  worship,  for  the  use  of 
the  members  oi  the  society  of  such  church  in  the  United  States  ac- 
cording to  the  rules  and  discipline  which  from  time  to  time  may  be 
agreed  upon  and  adopted  by  the  church  at  their  general  conference, 
and  in  further  trust  and  confidence  that  they  shall  at  all  times  for- 
ever thereafter  permit  such  ministers  and  preachers  belonging  to 
such  church  as  shall  from  time  to  time  be  duly  authorized  by  the  said 
general  conference  to  preach  and  expound  God's  holy  word  therein." 

Held,  that,  under  the  constitution  of  said  church,  the  general  conference 
has  power  to  determine  what  is  the  constitution  under  which  it  acts, 
and  to  determine  what  is  the  confession  of  faith  of  the  church  which 
it  represents. 

Heldf  also,  that  the  amended  constitution,  etc  ,  of  said  church  wps  prop- 
erly adopted  by  its  membership,  two-thirds  of  the  members  voting  on 
the  question  voting  in  favor  thereof. 

Heldf  also,  that  when  the  geneial  conference  resolved  that  a  revised  con- 
fession of  faith  and  amended  constitution  had  become  the  fundamental 
belief  and  organic  law  of  said  church  (two  thirds  of  the  members  of 
the  church  voting,  having  voted  in  favor  thereof),  and  that  it  would 
be  in  force  after  a  certain  date,  the  snme  was  in  force  after  that  date. 

Heldf  also,  thnt  those  who  a'hered  to  the  aroended^constitution  and  re- 
vised confession  of  faith  constitute  said  church,  while  those  who  refuse 
to  do  so  must  be  regarded  as  seceders,  the  revised  confession  of  faith 
not  being  unscriptural  or  antagonistic  to  the  doctrines,  etc.»  of  the 
church  which  existed  at  the  time  of  the  execution  of  the  deed  to  the 
land  in  controversy.  lb. 

4.  Same. — Am^endmeiit  of  Constitution. — Proportion  of  Votes  Necessary. — Where 
a  two-thirds  vote  was  required  to  amend  the  constitution  of  said 
church,  it  is  rot  necessary  thnt  two-thirds  of  the  entire  member- 
ship of  the  church  should  vote  in  favor  of  so  amending,  but  simply 
that  two-thirds  of  those  actually  voting,  should  vote  in  favor  thereof. 

lb. 
CIRCUIT  COURT. 

See  Jurisdiction,  3. 

COLLATERAL  ATTACK. 
See  Judgment,  2. 

CONDITION  SUBSEQUENT. 
See  Deed,  1. 


606  INDEX. 

CONSTITUTIONAL  LAW. 
8ee  Appr'opbiation  ;  State  Board  of  Aoriculture. 

1.  OhUgotUon  of  Oontraet, — Statute  Reducing  Interest  on  Redemption  from  Mort- 
gage,— A  statute  enacted  subsequently  to  the  ezec'ution  of  a  mortgage^ 
reducing  the  rate  of  interest  which  the  purchaser  mieht  receive  on 
his  bid  in  case  of  redemption  from  ten  per  cent,  to  eight  per  cent,  is 
not  unconstitutional  as  impiiring  the  obligation  of  acontract  between 
the  mortgagor  and  the  mortgagee.  Roberi$on  v.  Van  Qeave,  S17 

2.  TiUe  of  ixiu;«.-The  act  of  February  25th,  1891  (Acts  1891,  p.  29),  en- 
titled *^An  act  creating  the  office  of  State  supervisor  of  oil  inspection, 
prescribing  the  duties  thereof  and  providing  for  the  aj^pointmentof 
such  supervisor,  abolishing  the  office  of  chiefof  the  division  of  min- 
eral oils  and  State  inspector  of  oils,  repeuling  all  laws  ioconsistent 
therewith,  and  dec]aring[  an  emergency/'  is  not  unconstitutional 
as  violating  the  constitutional  provuion  that  '*  £very  act  shall  em> 
brace  but  one  subject  and  matters  properly  connected  therewith; 
which  subject  shall  be  expressed  in  the  title.''  StaJte^  ex  rel ,  v.  Carr,  44 

3.  Same. — Statutory  Office. — Termination  of  by  Legislature. — The  term  of  the 
incumbent  of  a  statutory  office  mav  be  ended  by  the  Legislature  at 
any  time,  and  provision  made  for  tne  selection  oi  his  successor.    lb, 

4.  Samc^Abolisking  Office. — Creation  qf  New  One. — Where  the  Legislature 
in  abolishing  one  office  and  creating  another  determines  that  the 
new  duties  to  be  performed  or  new  burdens  imposed  are  snfficient  to 
make  a  'new  office,  such  determination  will  not  be  interfered  with 
by  the  Supreme  Court  if  the  act  is  otherwise  valid.  lb. 

6.  Same. — State  Supervisor  of  Oil  Inspection. — Appointment  of  by  State  Geolr 
ogdt. — Under  section  1,  article  lo,  of  the  Constitution,  providing  that 
"All  officers  whose  appointments  are  not  otherwise  provided  tor  in 
this  Constitution  shall  be  chosen  in  such  manner  as  now  is,  or  hereaf- 
ter may  be,  prescribed  by  law,"  the  Legislature  may  confer  upon  the 
State  geologist  the  power  to  appoint  a  State  supervisor  of  oil  inspec- 
tion, lb. 

6.  Title  of  Acts  of  Legislature.  The  title  of  an  act  need  not  go  into  de- 
tails. It  is  sufficient  if  it  indicates  with  reasonable  precision  and 
clearness  the  subject  it  embraces.  Nor  is  an  act  invalid  because  it 
includes  details  not  mentioned  in  the  title,  provided  the  details  are 
germane  to  the  general  subject  designated  in  the  title. 

Benson  v.  CArtstian,  536 
CONTINUANCE. 

See  CotJRTa 

Judicial  Discretion. — Reversal  of  Judgment. — While  granting  or  refusing  a 
continuance  on  account  of  an  absent  witness  is  a  legal  question,  it 
necessarily  involves  much  of  judicial  discretion,  and  the  Supreme 
Court  will  reverse  only  where  it  appears  that  such  discretion  has 
been  abused  to  the  injury  of  the  complaining  party. 

Cerealine  mfg.  Co,  v.  Bickfofrd^  BSt 

CONTRACT. 

See  Statute  op  Frauds. 

1.  Breach  <^.—  Measure  of  Damages. —  Injunction, — Where  the  parties  to  a 
contract  have  agreed  upon  the  damages  which  may  be  recovered  for 
a  breach  thereof,  the  remedv  is  for  the  recoverv  of  the  sum  thus  fixed, 
and  injunction  will  not  lie.  The  sum  fixed  by  the  parties  them- 
selves in  their  contract  will,  in  the  absence  of  fraud,  be  deemed  to  be 
adequate,  and  the  proper  measure  of  damages  bv  the  court. 

ifartin  v.  Murphy,  4^4 

2.  Same. — RestrairU  of  Trade. — Stipulaied  Penalty, —  When  Same  Can  be  Re- 
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covered. — Where  a  pliysician,  upon  selling  out  his  bufiiness,  agreed 
"  to  practice  medicine  no  more  after  a  certain  date  in  the  town 
where  he  had  been  following  his  profession,  and  the  contract  further 
provided  that  a  stipulated  penalty  should  be  paid  if  the^agreement 
was  broken,  the  penalty  is  recoverable  in  an  action  based  upon  the 
breach  of  the  agreement.  For  construction  of  the  peculiar  phrase- 
ology of  the  contract,  see  opinion.  /&. 

CONTRIBUTORY  NEGLIGENCE. 
See  Neglioenge,  1,  4. 

CORPORATION. 
See  State  Board  of  Aoriculturb  ;  Taxes,  2. 

1.  Transfer  qf  Stock. — RighU  of  Creditors. — The  stockholders  of  a  corpo- 
ration transferred  their  paid-up  stock  and  the  corporate  property  to 
the  president  thereof,  who  executed  a  mortgage  on  the  property  to  se- 
cure the  purchase- price  of  the  stock  and  borrowed  money,  agreeing 
also  to  pay  all  debts  and  liabilities  of  the  corporation.  The  mortgage 
and  the  deed  to  the  pro|)erty  were  recorded.  Stockholders,  with  knowl- 
edge of  the  transfer,  were  also  stockholders  of  another  corporation, 
and  to  the  latter  corporation  the  former  became  indebted  far  goodsfur- 
nished  after  the  deed  and  mortgage  were  plnced  on  record. 

Heldy  that  the  record  of  the  deed  and  mortgage  was  constructive  notice  to 
the  creditor  corporation,  and  that  it  was  not  entitled  to  have  the  deed 
and  mortgage  set  aside  for  fraud. 

Parke  County,  etc.,  Co.  v.  Terre  HautCf  elc,  Co.,  73 

2.  Same. —  WUhdratval  of  Stock, — SUUute. — A  transfer  of  paid-up  stock  and 
the  property  of  a  corporation  by  some  of  the  stockholders  to  another 
stockholder,  who  assumes  all  liabilities  and  executes  a  mortgage  on 
the  property  to  secure  the  purchase -price  of  the  stock,  is  not,  in  ef- 
fect, a  withdrawal  of  the  capital  stock  from  the  corporation.  Section 
3858,  R.  S.  1881,  authorizes  the  transfer  of  stock  of  a  corporation  when 
paid  in,  the  transfer  to  be  made  in  such  manner  as  the  by-laws  of  the 
corporation  may  prescribe.  In  the  absence  of  a  showing  to  the  con- 
trary, the  transfer  will  be  presumed  to  have  been  made  in  accordance 
with  the  by-laws.  lb 

3.  Alisappropriatwn  of  Corporate  Funds  by  Officers, — Action  by  Stockholder  for 
Receiver. — Pleading. — Where  a  majority  of  the  directors  of  a  corpora- 
tion are  charged  with  a  misappropriation  and  conversion  of  the  as- 
sets of  the  corporation,  a  complaint  by  a  stockholder  for  an  ac- 
counting and  the  appointment  of  a  receiver  need  not  allege  that 
before  the  commencement  of  the  action  a  demand  was  made  upon  the 
directors  to  bring  suit  in  the  name  of  the  corporation. 

Wayne  Pike  Go.  v.  Hammons,  S68 

4.  Same. — Conversion. — InteresL — Where  the  secretary  and  treasurer  of  a 
corporation  fraudulently  appropriates  to  his  own  use,  under  the  guise 
of  salary,  large  sums  of  money  belonging  to  the  corporation,  he  is 
liable  for  interest  on  the  amount  so  appropriated.  lb. 

6.  Same. — Turnpike  Company. — Refusal  of  Officers  to  Make  Repairs. — Appoint- 
ment (f  Receiver. — Where  the  owners  of  the  majority  of  the  corporate 
stock  of  a  turnpike  company  neglect  and  refuse  to  make  needed  re- 
pairs in  the  roadway,  thus  rendering  the  property  non-productive, 
the  court  may  properly  appoint  a  receiver.  lb. 

6.  Same. — Sale  of  Property. — Decree. — Where  a  suit  brought  by  a  stock- 
holder against  a  corporation  and  its  officers  merely  seeks  an  account- 
ing and  the  appointment  of  a  receiver,  a  decree  ordering  a  sale  of  the 
property  is  erroneous.  lb. 
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7.  Lien. —  Wdgea  of  Einployee», — Insohent  Corporation.'^  Tranrfer  oj  IHvperty. 
—  What  is  "  Propetiy."—To  What  Property  Lien  First  AUaehes.^Notiee.'- 
A  corporation  went  into  the  hands  of  a  receiver  on  the  19th  of  May, 
1888.*  It  had  been  hopelessly  insolvent  for  more  than  thirty  days 
prior  to  that  time.  On  the  5th  of  May  the  corporation  entered  into 
a  written  contract  for  the  purchase  of  a  large  quantity  of  scrap-iron, 
to  be  delivered  within  thirty  days  after  the  date  of  the  contract  On 
the  day  before  the  appointment  of  the  receiver  the  corporation  sold 
and  assigned  said  contract  to  the  api)ellant.  The  iron  was  delivered 
to  the  appellant  and  sold  by  him. 
Hddy  that  the  contract  for  the  delivery  of  the  iron  was  *'  property  '*  within 
the  meaning  of  section  1285,  B.  S.  1881,  and  that  the  employees  of  the 
insolvent  corporation,  having  fully  complied  with  the  statutory  re- 

?[uirements  (sections  5286  and  5287,  R  8. 1881),  acquired  a  lien  thereon 
or  their  unpaid  wages. 
Held,  also,  that  the  corporation  could  not  avoid  the  lien  given  by  statute 
by  transferring  its  property  before  the  notice  of  the  intention  to  hold 
a  lien  was  filed  in  the  recorder's  office. 
Meld,  also,  that  those  dealing  with  insolvent  corporations  must  take  no- 
tice that  the  wages  of  employees  are  a  lien  upon  their  property,  and 
that  the  title  acquired  by  purchase  or  otherwise  from  such  a  corpora- 
tion is  subject  to  such  lien. 
Held,  also,  that  the  contract  for  the  delivery  of  the  scrap-iron  being  the 
last  property  transferred  bv  the  insolvent  corporation,  the  same  was 
subject  to  the  payment  of  the  liens  held  by  the  employees  before 
resort  could  be  had  to  property  transferred  at  an  earlier  date. 

Aurora  NatH  Bank,  etc.,  v.  Black,  595 

COUNTY. 

Liability  of  for  Failure  of  County  Commissionere  to  Keen  Jail  in  Healthy  Con' 
dition. — A  county  is  not  liable  for  the  illness  ol  a  prisoner  confined 
in  its  jail,  caused  by  the  failure  of  the  county  commissioners  to  keep 
the  jail  in  a  healthy  condition.  White  v.  Board,  etc.,  S9Q 

COUNTY  AUDITOR 
See  Taxes,  6. 

COUNTY  COMMISSIONERS. 

1.  Term  of  Office.^The  act  of  March  7, 1885  (Acts  1885,  p.  69),  regulating 
the  term  of  office  of  county  commissioners,  was  not  intended  to 
change  the  order  of  succession,  nor  lengthen  the  terms  of  county 
commissioners.  Bell  v.  State,  ex  rel.,  1 

2.  Same, — Duration  of  Term, — An  act  approved  February  17,  1838,  re- 
quired each  county  in  the  State,  except  those  named  in  the  act,  to 
elect  three  commissioners  for  the  county  at  the  ensuing  election,  the 
person  receiving  the  highest  number  of  votes  to  serve  for  the  term 
of  three  years,  the  person  receiving  the  next  highest  two  years,  and 
the  person  receiving  the  next  highest  one  year.  The  commissioners 
elected  under  the  terms  of  this  act  organized  September  3,  1838. 
The  term  of  the  commissioner  from  the  second  district^  he  having 
received  the  least  number  of  votes,  expired  in  one  year.  The  regular 
succession  was  kept  up  until  1869.  By  reason  of  changing  the  elec- 
tions from  an  annual  to  a  biennial  period,  the  successor  of  the  com- 
missioner from  the  second  district  was  not  elected  until  the  second 
Tuesday  of  October,  1870.  He  held  until  1873,  and  the  three-year 
terms  from  this  district  have  since  been  reckoned  as  beginning  with 
the  year  1870,  instead  of  the  year  1869.  The  act  of  March  1,  1885, 
provides  that  the  term  of  office  of  county  commissioners  shall  be  three 
years,  and  shall  begin  on  the  first  Monday  in  December,  and  the  term 
of  office  of  no  two  districts  in  the  same  county  shall  begin  in  the 
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same  year :  and  the  year  in  which  the  term  of  office  in  each  dia- 
trict  shall  begin  shall  be  determined  bj  calculating  periods  of  three 
years  from  the  end  of  the  term  for  which  the  commissioner  for  the 
same  district  was  elected  upon  the  organization  of  the  board  of  com- 
missioners for  the  county. 
Held,  that  the  time  of  the  commencement  of  the  term  of  office  of  the  com- 
missioner from  the  second  district  is  to  be  determined  by  count- 
ing periods  of  three  years  from  the  year  18o9,  when  the  term  of  the 
first  commissioner  from  the  second  district  expired ;  and  that  the 
term  held  by  the  previous  commissioner  from  1869  to  1870  was 
simply  an  encroachment  on  the  term  of  his  successor,  and  did  not 
change  the  term  of  office.  lb. 

3.  Establishment  of  Hightcay, — Plea  in  Abatement. — In  a  proceeding  before 
a  board  of  county  commissioners  to  lay  out  and  establish  a  public 
highway,  it  was  not  error  to  strike  from  the  files  a  plea  in  abate- 
ment, in  which  it  was  alleged  that  less  than  six  of  the  persons  sign- 
ing the  petition  resided  in  the  immediate  neighborhood  of  the  pro- 
posed highway.  If  the  party  filing  the  plea  possessed  the  right  to 
appear  and  contest  the  jurisdictional  fact  set  up  in  his  plea,  he  had 
that  right  without  the  filing  of  any  pleading  whatever.     In  such  a 

4)roceeding  the  question  of  jurisdiction  can  not  be  made  an  adversary 
one.  As  the  plea  was  improperly  filed  with  the  board  of  commis- 
sioners, it  was  not  error  for  the  circuit  court  to  refuse  to  allow  it  to 
be  refiled.  Irwin  v.  Annuthf  340 

4.  Action  Against. — A  suit  can  not  be  maintained  against  a  board  of 
county  commissioners  until  it  has  been  given  an  opportunity  to  act. 

Board,  etc.,  v.  Tichenor,  66t 

5.  Same. — Refusal  to  Aet.^^Right  of  Action  Against. — While  no  action  will 
lie  against  the  board  of  county  commissioners  until  an  opportun- 
ity is  given  it  to  act,  still,  after  a  refusal  to  act,  an  action  may  be 
maintained  against  it.  lb, 

6.  Same, — County  TVcagurer. — Suit  by  to  Recover  for  Erroneous  Fayments. — 
Section  6510,  R,  S,  1881,  Consii-ued,— Section  6510  relates  to  county 
revenue  only.  In  an  action  against  a  board  of  commissioners  to  col- 
lect money  erroneously  paid  into  the  county  treasury  it  was  held 
error  to  render  judgment  against  the  county  for  any  other  funds  ex- 
cept such  as  went  into  the  county  treasury  as  county  revenue.  The 
county  can  not  be  held  liable  for  money  erroneously  paid  in  for  the 
use  of  the  State,  township  or  corporations.  lb. 

COURTS. 

Continuance  Beyond  Term. — The  adjournment  of  the  trial  of  a  cause  which 
is  in  progress  the  last  day  of  a  term  to  a  subsequent  day,  when  the 
trial  18  again  resumed,  is  not  an  adjourned  term,  out  is  a  continuation 
of  the  existing  term  under  the  provisions  of  section  284,  Elliott's 
Supp.,  and  no  notice  is  necessary.        Wayne  Pike  Co.  v.  Hammons,  S68 

CRIMINAL  LAW. 

1.  Grand  Larceny. — Indictment. — Sufficiency  of. — Surplusage. — Repugnant  Al- 
legations.— An  indictment  for  grand  larceny  is  suflacient  which,  after 
omitting  the  surplus  and  repugnant  matter  contained  therein,  charges 
the  defendant  with  feloniously  stealing,  taking  and  caijying  away  the 
personal  ^oods  of  another,  of  the  value  of  twenty -five  dollars  or  up- 
wards. Under  our  statute  no  indictment  shall  be  quashed  "  for  any 
surplusage,  or  repugnant  allegations,  where  there  is  sufficient  matter 
alleged  to  indicate  the  crime  and  person  charged.*'  See  section  1756, 
R.  S.  1881,  subdivision  6.  State  v.  TTVaV*,  J5S 

Vol.  129.— 39 
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2.  Filing  Information, — Order-Book  Entry. — It  is  not  necessary  for  the  clerk 
to  make  an  order-book  entry  of  the  filing  of  an  information.  The 
mere  statement  of  the  clerk  that  an  information  was  filed,  as  shown  by 
his  file-mark  on  the  back  of  an  information,  is  sufficient  prima  facie 
to  give  jurisdiction.  OtaU  v.  Matthews,  281 

3.  Samt. — DismiMol  of  AppeaL — huufficient  Showing  for, — Where  it  is  not 
made  to  appear  that  an  entry  oi  such  filing  was  made  by  the  clerk 
upon  the  onler  book,  the  all^:ed  failure  of  the  clerk  to  copy  into  the 
transcript  the  order-book  entry  showing  the  filing  of  the  affidavit  in 
the  court  below  is  not  available  for  a  dismissal  of  the  appeal  in  a 
criminal  case,  where  the  clerk  states  in  the  transcript  that  the  affi- 
davit and  information  were  filed.  lb. 

4.  Same. — Embezdement.— Surviving  Partner, — Permn  Acting  in  Fiduciary 
Capacity, —  Who  u.— A  surviving  partner,  who  is  engaged  under  the 
statute  in  winding  up  the  partnership  afiairs,  is  acting  in  a  *'  fiduciary 
capacity  "  within  the  meaning  of  section  ld52,  R.  S.  1881,  defining  tlie 
crime  of  embezzlement  by  administrators,  executors,  or  other  persons 
acting  in  a  fiduciary  capacity.  lb. 

5.  Same, — Aetets. —  When  Deemed  in  PxMsnon  cf  Surviving  Pirtner  by  Virtue 
of  IhuL — When  a  snrviving  partner  has  filed  the  inventory  and  bond 
required,  and  entered  upon  the  dischar;^  of  the  duties  imposed  upon 
him  by  law,  the  assets  of  the  partnership  come  into  his  possession  by 
virtue  of  the  trust  within  the  meaning  of  section  1952.  lb. 

6.  Same, — Suffideney  of  Information. — An  information  for  embezzlement  un- 
der the  above  section,  which  charges  that  the  money  came  into  the 
defendant's  hands  as  such  surviving  partner,  is  good  upon  motion  to 
quash.  lb, 

7.  Change  of  Venue.— Defective  Trandcript. —  Votuntary  Appearance  of  De- 
fendant.— Juriedidum, — Where  the  venue  of  a  criminal  cause  was 
changed  on  motion  of  the  defendant,  and  a  transcript  was  filed  in 
the  clerk's  office  of  the  court  to  which  the  change  of  venue  was  taken, 
which  transcript  was  defective,  but  it  appeareid  by  the  record  that 
after  the  filing  of  such  defective  transcnpt,  the  cause  was  continued 
by  "  consent  of  parties," 

Held,  that  it  will  be  presumed  that  the  defendant  voluntarily  appeared, 
and  submitted  himself  to  the  jurisdiction  of  the  court,  and  consented 
to  a  continuance;  that  the  court  had  jurisdiction,  the  appearance  and 
agreement  constituting  a  waiver  of  any  mere  technical  informality  in 
the  transmission  and  certification  of  the  papers.    Burreil  v.  Slate,  290 

8.  Same. — A9»ault  with  Intent  to  KUl — InHrwlion. — In  a  prosecution  for 
assault  with  intent  to  kill,  it  is  not  error  to  refuse  to  charge  the 
lurpr  that,  if  the  evidence  showed  that  the  defendant  was  not  inter- 
tering  with  the  prosecuting  witness,  and  wns  seized  by  him,  and  in 
the  effort  to  ^t  away  the  pistol  was  discharged,  and  the  prosecuting 
witness  was  injured,  the  defendant  should  be  acquitted.  lb. 

9.  Same.—InetTMction. — Nor  is  it  error  to  refuse  to  charge  that "  A  saloon 
is  a  public  place  in  which  all  persons  that  so  desire  may  go,  and  no 
one  has  a  right  to  expel  another  therefrom  by  force  and  violence," 
since  those  in  charge  of  a  saloon  may  lawfully  expel  therefrom  one 
who  is  guilty  of  gross  misconduct  and  in  so  doing  may  use  such  force 
as  is  reasonably  necessary  to  accomplish  that  result.  R. 

10.  Larceny. — Sufficiency  of  Evidence, — For  evidence  held  sufficient  to  sus- 
tain a  conviction  for  larceny  of  a  horse,  see  opinion.  Slalcup  v.  State,  619 

11.  Farmer  Acquittal  Procured  by  Fraud. — SubsequcTU  Prosecution, — OolUUeral 
Attack. — Where  a  prosecution  is  regularly  commenced  by  the  pros- 
ecuting attorney,  and  the  State  is  represented  throughout  by  him,  but 
pending  the  prosecution  the  prosecuting  attorney  is  bribed  to  pro- 
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cure  an  acquittal,  the  judgment  of  acquittal  thus  procured  is  not 
void  because  of  the  fraud,  but  only  voidable,  and  can  not  be  collater- 
ally attacked  by  the  State.  ShideUr  v.  Staie^  62S 

12.  Incest.— Evidence  of  Acts  Prior  to  Specific  Act  Charged. — In  a  prosecution 
for  incest,  it  is  competent  for  the  State  to  prove  acts  of  sexual  in- 
tercourse prior  to  the  speciiic  act  charged  in  the  indictment. 

Lefforge  v.  State,  551 

13.  Same. — Excessive  Sentence., — A  sentence  to  imprisonment  for  eight  years 
of  one  convicted  of  the  crime  of  incest,  after  the  passage  of  the  act 
of  March  7th,  1891,  limiting  the  maximum  term  of  imprisonment  to 
five  years,  is  void.  I^. 

14.  Mandaughier, — Self-Defence. — On  the  trial  of  an  indictment  for  man- 
slaughter, the  defendant  testified  that  when  he  shot  the  decedent  the 
decedent  was  about  seven  steps  away  from  him,  had  thrown  at  him 
his  weapon,  an  ax,  and  was  turning  away  from  him. 

Held,  that  a  claim  of  self-defence  was  not  tenable,  and  that  a  verdict  of 
guilty  was  sustained  by  the  evidence.  Meurer  v.  Stoic,  687 

CROSS-EXAMINATION. 
See  Evidence,  2. 

DAMAGES. 

Excessive. — In  a  suit  by  an  administrator  for  the  wrongful  death  of  his 
decedent,  where  the  evidence  shows  that  such  decedent  was  a  widower, 
with  no  children  dependent  upon  him,  aged  seventy- three,  strong 
and  vigorous,  and  actively  engaged  in  business,  a  verdict  for  one 
thousand  dollars  damages  will  not  be  disturbed  as  excessive. 

City  of  Wabash  v.  Carver,  66t 

DEBTOR  AND  CREDITOR 
See  Subrooahok. 

DECEDENTS'  ESTATEa  , 

See  Chattel  Mortoaoe,  2. 

FTiZ/.—  Wxdow.—Statulory  Alhwanee.—Election  to  Take  Under  the  WHL—Effut. 
— 'Case  Distinguished. — Where  a  husband  has  made  specific  provision 
for  his  widow,  and  has  also  disposed  of  all  his  other  property  in  such 
a  way  as  to  make  it  apparent  that  the  assertion  by  the  widow  of  the 
right  to  take  both  under  the  law  and  under  the  will  would  defeat 
the  manifest  purpose  of  the  testator,  she  will  be  confined  to  the  pro- 
visions made  by  the  will,  if  she  elects  to  JLake  the  provision  made 
for  her.    Shipman  v.  Keys,  127  Ind.  353,  distinguished. 

Shaferv.Shahr,594 
DEED. 

See  Married  Woman,  1. 

1.  Conditvm  Subsequ^eni. — Right  of  Entry. — A  certain  piece  of  land  was  con- 
veyed by  warranty  deed  to  a  township  for  common  school  purposes, 
and  on  the  same  day  the  grantors  conveyed  to  the  appellant  a  tract 
of  land  of  which  the  land  conveyed  to  the  township  was  a  part.  The 
deed  to  the  appellant  excepted  the  lot  conveyed  to  the  township,  and 
stated  that  the  'Mot  was  donated  for  school  purposes  so  long  as 
it  shall  be  used  for  such  purpose.''  The  lot  was  used  for  school  pur- 
poses for  thirty  years,  and  was  then  conveyed  by  the  township  trus- 
tee to  the  appellee  for  value,  who  has  expended  a  large  sum  in  the 
improvement  of  the  property. 

Held,  that  the  language  in  the  deed  to  the  township  does  not  tend  to  cre- 
ate a  condition  subsequent. 

Held,  also,  that  if  the  deed  to  the  township  contained  a  condition  subse- 
quent, and  the  deed  to  the  appellant  contained  no  exception,  the 
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property  would  revert,  upon  coDdition  broken,  to  the  grantor  or  his 
heirs,  and  that  they  alone  would  have  the  right  of  entry  or  re-entry. 
Held^  also,  that  if  the  conveyance  to  the  township  was  upon  a  condition 
subsequent,  the  use  of  tFie  property  for  thirty  years  for  school  pur- 
poses, would  be  a  substantial  compliance  with  the  condition. 

Higbee  v.  Rodeman^  £44 

2.  How  Covutrutd. — Exception  in  Favor  of  Grantee. — Doubtful  Language,'-^ 
Where  the  language  of  a  deed  will  admit  of  two  constructions,  the 
one  less  favorable  to  the  grantor  is  to  be  adopted.  An  exception  in 
a  deed  is  to  be  taken  most  favorable  for  the  grantee.  If  the  language 
of  a  conveyance  is  doubtful,  ii  must  be  construed  so  as  to  ascer- 
tain, if  possible,  the  iutention  of  the  parties.  Scolt  v.  Michael,  S50 

8.  Same. —  VHtat  PoMea  Undtr  il.—ln  a  conveyance  of  property,  every- 
thing essential  to  the  enjoyment  of  tlie  property  is  to  be  considered,  in 
the  absence  of  language  indicating  a  difierent  intention  on  the  part 
of  the  grantor,  as  passing  wih  it,  either  as  a  parcel  thereof  or  ap- 
purtenant thereto.  lb. 

4.  Same.  — Mill  Property. — Conveyance  of. —  R7m(  it.  Ineludea, — Maintenance 
of  Dam. — The  conveyance  of  mill  property  carries  with  it,  whether 
the  word  "  appurtenances  "  be  used  or  not,  all  the  incidents  and  privi- 
leges connected  with  its  use,  and  this  includes  the  right  to  maintain 
a  dam,  so  as  to  produce  a  head,  or  ]>ower,  equal  to  that  which  existed 
at  the  time  the  conveyance  was  executed.  lb. 

6.  Same.— Right  to  Maintain  Dam. — Deprivation  of  Riohl. — Compensation 
for  Low.— The  right  to  maintain  a  dam  at  the  height  it  exists  at  the 
time  of  a  conveyance  of  mill  property,  is  of  itself  property,  and  a 
part  of  the  thing  sold,  and  the  covenants  of  the  deed  extend  to »  nd 
cover  the  right  to  maintain  the  dam  at  such  height,  as  an  incident 
of  the  estate  and  necessary  to  its  enjoyment,  and  if  the  grantee  is  de- 
prived of  such  right  because  the  grantor  had  not  the  right  to  m»in 
tain  it  at  the  height  covenanted,  ne  is  entitled  to  compensation  for 
such  loss.  lb. 

6.  Same. — Right  of  Flotoage. — Reference  to  Mortgage. — Effeci  of.— Where  a 
deed  purported  to  convey  certain  mill  property,  with  all  its  privi- 
leges and  appurteniinces,  and  then  feferi«d  to  a  certain  mortgage  in 
which  the  right  of  flowage  was  grently  restricted,  the  provision  in 
the  mortgage  can  not  be  regarded  as  placing  a  limitation  upon  the 
rights  and  privileges  granted  It  would  require  clear  and  eiplicit 
words  of  limitation  to  cut  down  the  express  and  implied  gr^nt  of  the 
right  of  flowage  as  |t  existed  at  the  date  of  the  execution  of  the  con- 
veyance, lb. 

7.  Same. — Direct  Language  and  Words  rf  Recital. — Repugnance  Betvieen. — 
How  Construed. — As  between  terms  directly  given  as  the  language 
of  the  grantor,  and  words  incorporated  by  way  of  recital,  from  an- 
other instrument,  in  case  of  repugnance,  that  which  is  recited  must  be 
rejected,  and  that  which  is  direct  adhered  to,  as  being  most  likely  to 
express  the  intention  of  the  parties.  lb. 

8.  Mistake  in  Description. — Legal  and  Equitable  TUle. — Where  a  certain 
tract  of  land  was  sold  to  A.,  but  by  a  mistake  in  the  description 
the  deed  did  not  convey  all  the  land  purchased,  but  A.  was  put  in 
possession  of  the  land  intended  to  be  conveyed,  and  made  valuable 
and  lasting  improvements  thereon,  one  who  thereafter  purchased 
the  land  omitted  by  mistake  from  the  deed,  with  notice  of  the  equit- 
able title  of  A.,  took  the  legal  title  to  the  land,  subject  to  such  equit- 
able title.  Warbritton  v.  Demorettj  S46 

9.  Reformation. — A  court  of  equity  will  reform  a  written  instrument  not 
only  in  cases  of  mutual  mistake,  but    also  when,  by   the  fraud  of 
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one  of  the  parties  to  the  instrument,  the  langoage  inserted  in  it  is 
materially  different  from  that  agreed  on.  Room  v.  BUxnUm^  S8S 

10.  Same, — Fraudfdent  Omusion. — Fraud  of  Husband, —  WiJe^A  Excuse  for  not 
Having  Deed  Bead, — Where  a  husband,  after  deserting  his  wife,  pro- 
posed to  her  to  join  him  in  conveying  a  tract  of  land  to  their  children, 
reserving  to  her  the  rents  and  profits  during  her  life,  and  the  wife, 
who  wns  unable  to  read,  in  good  faith  joined  in  the  execution  of  the 
deed,  but  the  husband  procured  the  deed  to  be  so  written  that  it 
would  convey  the  fee  to  the  children  without  the  reservation  of  rents 
and  profits  agreed  upon,  which  deed  was  signed  by  the  wife  upon  the 
representation  of  the  haeband  that  it  was  prepared  in  accordance 
with  the  agreement, 

Heldf  that  the  wife  had  a  right  to  rely  upon  the  husband's  sincerity,  and 
that  a  sufficient  excuse  for  her  not  having  the  deed  read  is  shown.  lb. 

11.  Sam*. — Laches. — In  a  suit  by  the  wife  for  a  reformation  of  such  deed, 
the  fraud  was  admitted  and  the  answer  alleged  that  the  suit  was  not 
instituted  until  nine  years  afer  the  fraud  whs  discovered;  that  the 
wife  surrendered  her  possession  of  the  land  at  the  request  of  the 
children's  guardian;  that  the  guardian  rented  the  land,  and  ex- 
pended part  of  the  rents  in  the  improvement  of  the  land  and  part 
m  compensating  the  wife  for  the  maintenance  of  the  children ;  that 
the  guardian,  to  make  the  improvements  and  provide  for  the  main- 
tenance of  the  children,  had  anticipated  rents  and  profits  for  several 
years  in  advance. 

Heldf  that  the  delay  of  nine  years  in  bringing  the  suit  was  not  such  laches 
as  made  the  wife's  equity  stale  and  barred  relief.  lb. 

12.  Same. — Husband  and  Wife. — Separation. — Judgment  for  Alimony  no  Bar 
to  Action  for  Beformation. — A  judgment  for  alimony  recovered  by  the 
wife  in  a  suit  for  divorce  after  tne  execution  of  the  deed  is  no  bar  to 
the  action  for  its  reformation,  as  there  is  no  question  of  property 
rights  between  the  husband  and  wife.  lb. 

DELIVERY. 

See  Sale. 

DESCRIPTION  OF  LAND. 
See  Deed,  8 ;  Vendor  and  Pukchasxb,  4. 

DILIGENCE. 
See  New  Tbial,  3,  7. 

DISMISSAL  OF  ACTION. 
See  Former  Adjudication,  3. 

DISMISSAL  OF  APPEAL. 
See  CRiMiNAii  Law,  3. 

DRAINAGE. 

Ditch  AnsessmeTiL — Delinquency. — The  assessment  for  the  construction  of  a 
ditch,  under  sections  4285-4317,  R.  S,  1881,  becomes  due  upon  the  ac- 
ceptance of  the  work  by  the  surveyor,  and  where  the  certincate  of  ac- 
ceptance is  filed  with  the  auditor  in  August,^  the  assessment  becomes 
delinquent  if  not  paid  on  or  before  the  first  Monday  of  November, 
and  the  land  may  be  sold.     CuUen  v.  Strawsy  124  Ind.  340,  followed. 

White  V.  MeOrew,  83 
EASEMENT. 

1.  Prescription. —  Use  for  More  than  Twenty  Tears. — Where,  by  agreement, 
a  right  of  way  is  established  by  mistake  over  the  land  of  another,  and 
its  use  is  continued  for  more  than  twenty  years,  a  title  is  acquired 
which  is  appurtenant  to  and  passes  with  the  land.  Baiesv.  Pidgeon^  548 
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2.  Same, — Effect  of  Subnequent  Swrvey. — No  survey  after  twenty  years  caa 
change  the  rights  of  the  parties,  or  entitle  the  one  over  whose  land 
such  right  of  way  has  been  established  to  interfere  with  its  free  use.  lb. 

ELECTION. 
See  Decedents'  Estates. 

ELECTIONS. 

1.  Tie  Vole, — Determination  of  by  Lot. — Quea  Followed. — Election  boards 
may  be  compelled|  by  mandate,  to  reassemble  and  determine  by  lot 
which  of  the  rival  candidates  for  a  township  office,  who  have  re- 
ceived an  equal  number  of  votes,  shall  be  entitled  to  the  office.  Fol- 
lowing JoA7t«ton  V.  State, exrelf  128  Ind.  16, and  Wills  v.  Staie,  ex  rel.,  128 
Ind.  359.  Kimerer  v.  Staie,  ex  rei ,  6S9 

2.  Same. — Illegal  Votes. — ^The  election  officers,  having  counted  the  votes 
given  for  each  of  the  candidates,  and  certified  thai  the  vote  was  a  tie 
vote,  can  not  be  heard,  in  a  proceeding  brought  to  compel  them  to  com- 
plete their  official  duties,  to  contradict  such  return,  by  alleging  that 
illegal  votes  were  received,  and  that,  in  fact,  there  was  not  a  tie.     lb. 

8.  Same. — If  illpgal  votes  wore,  in  fact,  received  and  counted  for  either, 
or  both,  the  candidates,  that  must  be  determined  by  a  contest  of  elec- 
tion, or  other  appropriate  method,  after  one  or  the  other  of  the  rival 
candidates  shall  have  received  his  certificate  of  election.  lb. 

4.  Same. — ^Section  Board. — 3fandale  io.-^Time  of  Meeting. — It  is  proper 
for  the  court,  in  its  mandate,  to  fix  a  particular  time  when  the  board 
shall  reassemble  and  proceed  to  cast  lots.  •  lb. 

6.  Satne. — Removal  of  Member. — AppoirUm^nt  of  Successor. — Where,  pending 
the  mandate  proceedings,  one  of  the  judges  of  election  moves  from 
the  State,  it  is  proper  for  the  court  to  direct  the  inspector  of  elec- 
tions to  select  one  elector  of  the  township  of  the  same  political  faith 
of  the  judge  moving  away  to  act  in  his  place,  and  that  they  should 
then  proceed  to  cast  lots  to  determine  who  should  be  entitled  to  the 
office.  lb, 

EMBEZZLEMENT. 

See  Criminal  Law,  4. 

EQUITY. 
See  Deed,  9  to  12;  JuRT;  Practice,  7.   « 

ESTOPPEL. 
See  Former  Adjudication,  1. 

EVIDENCE. 

See  Bill  op  Exceptions,  1,  3,  4;  Criminal  Law,  10, 12;  Judgment,  1 ; 
Master  Commissioner  ;  Mechanic's  Lien,  3;  Mortgage,  5;  Prac- 
tice, 9;  Supreme  Court;  Trust  and  Trustee,  2,  3,  5. 

1.  Railroad, — Adion  for  Injuries, — Intoxication  of  Engineer, -^^How  May  be 
Shown. — In  an  action  against  a  railroad  company  for  damages  for 
injuries  received  in  an  accident,  it  is  proper  to  show,  in  support  of 
an  allegation  in  the  complaint  that  the  employees  in  charge  of  the 
train  were  intoxicated  at  the  time  of  said  injury,  that  the  engineer 
on  said  train  was  in  the  habit  of  drinking  intoxicating  liquor,  and 
of  visiting  a  certain  saloon,  evidence  havine  been  introduced  tending 
to  prove  that  he  had  drank  intoxicating  liquor  at  the  last  station 
passed  by  the  train  before  the  injury,  and  about  thirty  minutes  before 
the  accident.  Pennsylvania  Co,  v.  Newmeyer,  401 

2.  Same. —  Unproved  Fact. —  Question  Assuming  Existence  of — Impropriety 
of  Gross- Examination. — Control  of  Court  Over. — A  question  propounded 
to  a  witness  is  improper  if  it  assumes  the  existence  of  a  fact  not 
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proved  or  admitted.  This  applies  to  cross-examination.  The  extent 
to  which  a  cross-examination  may  be  carried  is  largely  under  the 
discretion  of  the  trial  court,  and  a  cause  will  not  be  reversed  for  the 
exercise  of  such  discretion,  unless  it  appears  that  there  has  been  an 
abuse  of  the  discretion  to  the  injury  of  the  party  complaining.       lb. 

3.  Same, — Mental  Condition  of  Party, — Non-Expert  Witness, — A  witness  ^  ho 
is  not  an  expert  will  not  be  permitted  to  give  an  opinion  as  to  the 
mental  condition  of  another,  without  first  stating  the  facts  upon 
which  the  opinion  is  based.  lb, 

4.  Same, — Immaterial  Question, — ^Where  a  question  is  asked  of  a  witness, 
the  answer  to  which  is  immaterial  under  the  issues  in  the  case,  er> 
ror  can  not  be  predicated  upon  the  refusal  of  the  court  to  permit  the 
question  to  be  asked.  lb. 

b.  Same.-^Examxnation  of  Penon, — Party  not  Required  to  Submit  to. — Med- 
ical Experts. — In  the  absence  of  a  statute  authorizing  it,  and  none 
exists  in  this  State,  a  party  to  an  action  is  not  required  to  submit 
his  person  to  an  examination  of  his  injuries  by  surgeons  appointed 
by  tne  court  for  that  purpose.  lb. 

EXAMINATION  OF  PERSON. 
See  Evidence,  5. 

EXCESSIVE  DAMAGES. 
See  New  Trial,  1. 

EXCESSIVE  SENTENCE. 
See  Criminal  Law,  13. 

EXCUSING  JUROR. 
See  Grand  Jury. 

EXECUTION. 

1.  Sheri^^s  Sale. — Judgment  CredUor^s  Bid. — It  is  sufficient  to  make  a 
sheriflP's  sale  effective,  in  cases  where  the  judgment  creditor  is  the 
purchaser,  if  the  amount  of  the  bid  is  properly  credited  upon  the 
execution,  by  his  direction  and  authority.     Robertson  v.  T  an  Cleave,  217 

2.  Same. — Holder  of  Sheriff's  Certificate  of  Purchase. — Redemption  from  Mort- 
gage Foreclosure. — The  holder  of  a  sherifiTs  certificate  of  sale  under  ex- 
ecution  on  a  judgment  mav  redeem  lands  sold  on  a  decree  of  fore- 
closure of  a  mortgage  made  by  the  judgment  debtor,  the  lien  of 
which  is  prior  to  that  of  the  judgment.  lb, 

3.  Savie. — Right  of  Redenvption  as  Judgment  Creditor. — Sufficiency  of  Appli- 
cation to  Redeem,  How  Determined. — Such  holder  of  a  sheriff's  cer- 
tificate is  entitled  to  redeem  in  the  character  of  a  judgment  creditor, 
and  not  as  owner,  and  hence  the  sufficiency  of  the  application  must 
be  determined  by  section  772,  R.  S.  1881,  which  requires  a  statement 
specifying  the  amount  and  date  of  the  judgment,  and  the  amount  due 
aod  unpaid.  lb. 

4.  Same. — Right  of  Redemption. —  Purchaser  Under  Execution, —  Equitable 
Title. — Lien-Holder. — The  title  remains  in  the  judgment  debtor,  not 
only  until  the  right  of  redemption  is  lost,  but  until  the  power  to  re- 
deem no  longer  exists,  and  the  power  to  redeem  ends  only  when  the 
holder  of  the  certificate  demands  a  deed.  The  holder  of  a  sheriff's 
certificate,  who  has  tuken  no  steps  to  obtain  a  deed,  is  no  more 
than  a  lien-holder,  regardless  of  the  time  which  has  elapsed  since 
the  sale.  The  expiration  of  the  year  allowed  for  redemption  en- 
larges his  rights  by  adding  to  his  lien  an  equitable  interest  in 
the  land  sold.  If  he  demands  a  deed,  he  acquires  a  legal  title. 
Until  he  procures  a  deed  he  can  not  redeem  as  owner  under  section 
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768,  R.  S.  1881,  but  must  redeem  as  a  judgment  creditor,  or  lien- 
holder,  under  section  772,  B.  S.  1881.  /6» 

EXHIBITS. 
See  PiiEADiNO,  4,  6, 14. 

EXPERT  AND  OPINION  EVIDENCE. 

See  EviDENC£,  3. 

FEES  AND  SALARIES. 
See  Appropriation  ;  Office  Ain>  Officer. 

FELLOW  SERVANTS. 
See  Master  and  Servant,  1,  2. 

FINAL  SETTLEMENT. 
See  QuARDiAN  and  Ward,  1. 

FORCIBLE  ENTRY  AND  DETAINER 

Appecd. —  When  Lies, — Justice  o/  the  Peace. — Title  to  Land, — Jwiadidion, — 
How  Ousted, — An  action  was  instituted  before  a  justice  of  the  peace 
for  the  forcible  entry  and  detainer  of  land.  The  judgment  in  the  cir- 
cuit court,  to  which  the  case  was  carried  by  appeal,  was  in  favor  of 
the  plaintiff  for  fifteen  dollars. 

Heldf  that^  in  such  action,  the  title  to  the  land  is  not  involved,  and  the  ap- 
peal from  the  circuit  court,  if  any  right  of  appeal  existed,  was  to  the 
Appellate  and  not  to  the  Supreme  Court. 

Heldf  also,  where  jurisdiction  of  the  justice  is  asserted  to  be  ousted  be- 
cause title  is  in  issue,  it  must  so  appear  from  the  record. 

Duckworth  V.  Motier^  468 
FORECLOSURE. 

See  Mortgage,  1,  2,  4,  6,  9. 

FORMER  ACQUITTAL. 
See  Croon AL  Law,  11. 

FORMER  ADJUDICATION. 

1.  Former  Aetion.'^EBtoppel — Burden  <^  Proof, —  Where  there  has  been  aa 
action  between  the  same  parties,  and  it  is  claimed  that  the  former 
action  is  a  bar  to  the  present  action,  the  question  as  to  whether  the 
cause  of  action  set  up  in  the  complaint  in  the  second  action  was  or 
was  not  compromised  and  settled  is  an  open  question  to  be  tried  by 
the  court,  in  the  absence  of  evidence  showing  a  judgment  estopping 
the  plaintiff  from  prosecuting  the  second  action,  with  the  burden 
of  that  issue  on  the  defendant.  Eeddiek  y.  KeesHng^  128 

2.  Same, — Special  Finding, — Party  with  Burden  of  Issue, — Failure  to  Find  for, 
— Effect  of, — Where  the  special  finding  does  not  show  that  the  claim 
in  suit  was  settled  and  compromised  between  the  parties,  it  must  be 
assumed  that  no  such  settlement  and  compromise  was  made.  A 
failure  to  find  for  a  party  having  the  burden  of  an  issue  is  equiv- 
alent to  a  finding  against  him.  lb. 

3.  Same. — Dismissal  of  Suit. — Institution  of  Second  Suit. — Return  of  Consid' 
tration  Beeeived  for  Dismissal, —  When  Unnecessary. — Where  a  suit  was 
instituted  between  the  same  parties  and  concerning  the  same  subject- 
matter,  and  a  sum  of  money  was  paid  by  the  defendant  to  the  plain- 
tiff, as  a  consideration  for  the  dismissal  of  said  suit,  but  was  not  re- 
ceived by  the  plaintiff  in  compromise  and  settlement  of  the  matters- 
in  issue,  it  was  not  necessary  for  the  plaintiff  to  return  the  money 
before  instituting  a  second  action.  lb. 
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FRAUD. 
See  Desd,  9  to  11 ;  Pbomissory  Note. 

FRAUDULENT  CONVEYANCE. 

Action  to  SU  Aside, — No  Other  Property » — Defective  Finding. — In  a  suit  by  a 
creditor  to  set  aside  a  conveyance  of  property  on  the  ground  that  it 
was  made  to  defraud  creditors,  where  the  special  finding  fails  to  show 
that  the  grantor  had  no  property  other  than  the  land  out  of  which 
the  debt  sued  for  might  have  been  made,  either  at  the  time  of  the 
conveyance,  or  from  thnt  time  up  to  the  time  suit  was  brought,  the 
defendant  is  entitled  to  judgment.  HariUpp  v.  Whiteley^  576 

GENERAL  CONFERENCE. 
See  Church,  3. 

GERMAN  LANGUAGE. 
See  Schools,  1  to  3. 

GRAND  JURY. 

1.  Bixcusing  Juror, — Presumption, — Where,  under  section  1649,  R.  8.  1881, 
authorizing  the  court  to  excuse  grand  jurors  from  attendance  for 
certain  reasons,  a  grand  juror  is  excused  by  the  court,  and  the  reason 
for  his  excuse  is  not  shown  by  the  record,  it  will  be  presumed  that 
he  was  excused  upon  some  of  the  grounds  prescribed  by  the  statute. 

BurrtU  V.  StaiCy  290 

2.  Same, —  Vacancy. — Selection  from  By-Standere, — Where  grand  jurors  are 
excused  the  vacancy  may  be  filled  by  a  selection  from  the  bv- 
standers.  tb. 

GUARDIAN  AND  WARD. 

1.  Accounting  by  Guardian, — Failure  to  Make  Inventory  or  FiU  Reports  when 
Due, — Final  Settlement,—  When  wiUnot  be  set  Aeide. — ^The  Supreme  Court 
will  not  reverse  the  judgment  of  the  circuit  court  declining  to  set 
aside  the  final  settlement  of  a  guardian  on  account  <A.  irregularities 
in  the  execution  of  the  trust,  such  as  faiUng  to  make  an  inventory 
of  the  ward's  property  in  the  proper  form,  and  to  file  his  reports  on 
the  day  they  were  due,  and  depositing  some  of  the  money  when  re- 
ceived with  his  own  in  bank,  where  it  appears  that  the  guardian  hon- 
estly discharged  his  duties  and  accounted  for  all  the  money  and 
property  due  the  ward,  together  with  interest,  and  filed  with  his  final 
report  receipts  in  full  signed  by  the  ward  after  becoming  of  age. 

La  FoUetU  v.  Higgins,  4^^ 

2.  Order  of  Sale  of^  Ward'e  Realty, — Collateral  Attack  Upon, — Where  a  court, 
having  jurisdictions  over  the  subject-matter  and  the  parties,  orders  a 
sale  ol  the  wards*  land  upon  a  petition  filed  by  their  gliardian,  and 
approves  the  same,  it  can  not  be  collaterally  attacked  because  of 
certain  irregularities  in  the  proceedings  whereby  the  land  was  sold  for 
less  than  the  amount  of  the  appraisement.  Meikel  v.  Borders^  629 

3.  Same. — Acquiescence  in  Sale. — Persons  claiming  an  adverse  title  under 
the  ancestor  can  not,  if  the  wards  permit  the  sale  to  stand,  attack  it 
because  of  irregularities  in  the  proceedings,  as  they  are  not  injured 
thereby.  lb. 

HUSBAND  AND  WIFE. 

See  Deed,  12. 

Alienation  of  Htuband'a  Affections. — Action  by  Wife, — A  married  woman  may 
maintain  an  action  against  one  who  wrongfully  entices  her  husband 
from  her  and  alienates  his  affections.  Haynes  v.  Nofdin,  681 
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INCEST. 

See  Criminal  Law,  12, 18. 

INCHOATE  INTEREST. 
See  Married  Wouan,  1. 

INDIAN  LANDS. 

IKUe  in  Fee  Simple. — Taxation. — Certain  lands  which  by  the  treaty  of  1818 
between  the  United  States  and  the  Miami  nation  of  Indians  were 
granted  or  released  to  the  principal  chief  of  the  Miami  nation  in 
fee  simple,  in  consideration  of  the  cession  by  the  tribe  of  certain  lands 
to  the  United  States,  are  not  liable  for  taxation  while  the  owners 
of  the  same  keep  up  their  tribal  relations  with  the  Miami  nation. 
The  third  article  of  the  ordinance  of  1787,  relating  to  the  lands  and 
property  of  Indians,  is  in  force  in  this  State.  The  language  of  said 
clause  is  broad  enough  to  cover  the  claims  of  individual  Indians  and 
titles  held  in  fee  simple  acquired  by  treaty  or  otherwise  from  the 
United  States.    SkUCf  ez  rel.,  v.  Boai^y  etc.,  63  Ind.  497,  distinguished. 

Board,  etc.,  v.  Simons,  19S 
INDICTMENT. 

See  Criminal  Law,  1. 

INFORMATION. 
See  Criminal  Law,  2,  6. 

INJUNCTION. 
See  Contract,  1 ;  Taxes,  1. 

1.  Prevention  of  Erection  of  Building. —  When  Action  mil  Lie.— Municipal 
Ordinance. — Where  it  is  shown  that  the  erection  of  a  building,  if  per- 
mitted,  Avill  be  in  express  violation  of  a  valid  municipal  ordinance,  al- 
though it  would  not  be  a  nuisance  per  m,  an  individual  who  shows 
such  fact,  and  shows  in  addition  that  its  erection  will  work  special 
and  irreparable  injury  to  him  and  his  propertv,  is  entitled  to  relief 
by  injunction.  First  Nat'l  Bank,  etc.,  v.  SarUs,  SOI 

2.  Same. — Parties  to  Action. —  Who  May  be  Joined  as  Plaintiff. — ^^Although 
the  plaintiffs,  in  such  an  action,  are  shown  to  be  the  owners  of  separate 
and  distinct  tenements,  and  thus  are  not  united  in  interest  wilh  each 
other,  yet  there  is  one  object  of  common  interest  among  all  of  them. 
They  all  claim  one  general  right  to  be  relieved  from  that  which  they 
insist  is  a  nuisance,  and  which  alike  affects  all  of  them.  Their 
common  danger  and  interest  in  the  relief  sought  authorize  them  to 
join  in  the  action.  lb. 

3.  Action  Upon  Bond. — Invalidity  of  Bond. —  When  Injunction  Plaintiff  Es- 
topped from  Asserting. — When  a  plaintiff  files  a  complaint  and  bond, 
and  procures  an  injunction  to  issue  from  a  court  of  general  juris- 
diction, he  is,  when  sued  upon  the  bond,  estopped  to  say  that  the 
court  granting  the  injunction  was  without  jurisdiction  of  the  person 
of  the  defendant,  and  that  therefore  the  bond  is  invalid,  and  no  suit 
can  be  maintained  upon  it.  Jenkins  v.  Parkhill,  25  Ind.  473,  distin- 
guished. Robertson  v.  Smith,  4^2 

4.  Same, — Recovery  Upon  Bond. — Measure  of.-^ Attorney^ s  Fees. — In  a  suit 
upon  an  injunction  bond,  where  it  is  shown  that  the  suit  in  which 
the  bond  was  filed  asked  relief  other  than  an  injunction,  it  is  proper 
to  allow  attorney's  fees,  and  like  expenses,  in  so  far  as  it  relntes  to 
services  rendered  in  resisting  the  making  of  the  injunction,  or  in  pro- 
curing its  dissolution,  although  other  matters  may  be  involved  in  the 
litigation.  lb 
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INSTRUCTIONS  TO  JURY. 

See  CBiHiirAL  Law,  8,  9 ;  Mechanic's  Lien,  3 ;  Praoticb,  7, 10 ;  Rai]> 

BOAD,  1 ;  Seduction. 

INTERROGATORIES  TO  JURY. 
See  Jury;  Fbactice,  7. 

JAIL. 

See  Ck>UNTY. 

JUDICIAL  DISCRETION. 
See  CoNnNUANCE. 

JUDGMENT. 
See  Subrogation,  1. 

1.  Actiot^  by  Adminigtrator. — Bes  Adjudieaia. —  Widow's  Statutory  AUowcmee, 
— EUelion, — Evidence. — A  testator  devised  certain  land  to  his  wife  for 
life,  with  remainder  to  his  son.  The  widow  died  intestate.  Tiie  son  sold 
the  land,  and  after  intermediate  conveyances  the  defendant  became 
the  owner.  In  an  action  by  the  administrator  of  the  widow's  estate 
to  enforce  the  collection  of  the  statutory  allowance  of  $500  against 
the  land  which  the  defendant  had  purchased,  it  was  adjudged  that 
the  widow  had  elected  to  take  under  the  will.  To  this  action  the 
defendant  was  made  a  party  to  answer  as  to  his  interest,  and  the 
plaintifis  were  also  made  parties  by  reason  of  being  heirs  of  the  tes- 
tator. Subsequent  to  this  action  the  plaintifis  su^  to  recover  a 
portion  of  one-third  of  the  land,  which  thev  claimed  to  be  entitled 
to  as  heirs  of  the  widow,  alleging  that  the  widow  did  not  elect  to  take 
under  the  wilL 

Held,  that  the  record  in  the  former  action  was  not  admissible  in  evidence 
on  behalf  of  the  defendant,  as  the  plaintiffs  were  not  estopped  by 
the  judgment  rendered  therein  to  assert  title  to  the  land. 

Johndon  v.  Oraves,  2i4 

2.  D^eetive  Summons. — CoUaUral  Attack. — A  judgment  upon  a  complaint 
against  Wedey  W.  Hilton  and  —  Hilton,  where  summons  is  served 

by  notice  of  publication  addressed  to  Weslev  W.  Hilton  and 

Hilton  (whose  first  name  is  alleged  to  be  unknown),  is  not  binding 
upon  'William  W.  Hilton  and  Cora  B.  Hilton,  and  may  be  collater- 
ally attacked.  Schisael  v.  Dickson^  159 

JURISDICTION. 

See  AFFELI.ATE  Court  ;  Criminal  Law,  7 ;  Forcible  Entry  and  De- 
tainer. 

1.  Appellate  Court, — Recovery  of  Money. — PMie  Offieerj-^Validity  (^Statute. 
— Where  a  recovery  of  money  only  is  sought,  then  no  matter  whether 
the  action  is  against  a  public  officer  or  an  individual,  or  whether  the 
action  is  in  contract  or  tort,  the  jurisdiction  is  in  the  Appellate 
Court,  unless  the  validity  of  a  statute  is  involved. 

Benson  ▼.  Chrigtianf  535 

2.  Same. — Retention  of  for  all  Purposes — Where  jurisdiction  attaches  for 
one  purpose,  it  will  be  retained  for  all  purposes.  When  a  case  which 
would  otherwise  go  to  the  Appellate  Court,  goes  to  the  Supreme 
Court,  because  the  validity  of  a  statute  of  the  State  is  involved,  the 
latter  court  will  assume  jurisdiction  of  the  entire  case.  lb, 

Z.   Circuit  Court. — Complaint  Need  not  Show. — As   the  circuit  court  is  a 
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court  of  general  jurisdiction,  its  authority  to  proceed  in  a  cause  need 
not  affirmatively  appear  by  the  complaint.   Boards  etc,  y.  Tiehenor,  S6S 

JURY. 

Gu€  Triable  by  Coturt. — Mefuaal  to  Bequire  Special  Verdict. — Subfmman  cf  In" 
terrogaiorxes  — InttTMCiiane  to  Jury. — In  a  case  where  no  riffht  of  trial 
by  jury  exists,  error  can  not  be  predicated  upon  the  refusal  of  the 
court  to  require  the  jury  to  return  a  special  verdict,  or  in  refusing 
to  submit  certain  interrogatories  to  the  jury,  and  in  giving,  and  re- 
fusing, certain  instructions.  The  statute,  in  reference  to  special  ver- 
dicts, applies  to  cases  triable  by  jury,  and  is  not  a{  plicable  to  a  CMse 
triable  by  the  court  alone.  So  the  rules  and  restrictions  under 
which  he  will  submit  a  question,  as  well  as  the  instructions  as  to 
the  manner  of  answering  the  same,  are  in  his  discretion. 

Reddick  v.  Keeding,  ItS 

LABORERS  AND  EMPLOYEES. 

See  CoRFO&ATiOK,  7. 

LACHES. 
See  Deed,  11. 

LARCENY. 
See  C&iMiNAL  Law,  1, 10. 

LICENSE. 

Executed, — P&wer  of  Revoeaiion, — Where  A.,  in  pursuance  of  a  parol  license^ 
entered  upon  the  lands  ^of  B.  and  put  in  a  tile  ditch  intersecting  a 
ditch  theretofore  constructed  upon  B.'s  land,  and  expended  money 
and  labor, 
Heidf  that  the  license  became  an  executed  one,  and  that  B.  could  not  re- 
voke it  at  will,  and  obstruct  the  dhch  and  take  out  the  tiling. 

Saucer  v.  KeUer^  ^75 
LIEN. 

See  Corporation,  7 ;  Streets,  3. 

HFE-ESTATE. 
See  Will,  6. 

LIMITATION  OF  ACTION. 

SuU  to  Enforce  Legacy, — Fifteen  Year^  Statute  of  LimUatiofu, — A  testator  be- 
queathed  to  his  son  A.  a  legacy  of  two  hundred  dollars,  and  devised 
to  his  son  B.  the  residue  oi  his  estate.  The  legacy  to  A.  has  never 
been  paid.  B.  took  possession  of  the  real  estate  devised  to  him  upon 
the  death  of  his  father.  Testator  owed  no  debts  at  the  time  of  his 
death,  and  left  no  personal  estate.  On  a  judgment  recovered  against 
B.  the  land  was  sold,  and  a  deed  executed  to  the  purchaser.  The  ad- 
ministrator, more  than  sixteen  years  after  the  will  was  admitted  to 
probate,  sought  to  enforce  the  legacy  against  the  purchaser  of  the  land, 
and  petitioned  for  an  order  to  sell  the  real  estate  of  his  decedent  for 
the  payment  of  debts  due  from  the  estate. 

Heldf  that  the  suit  is  barred  by  the  fifteen  years'  statute  of  limitations. 

Witz  V.  Dale,  ItO 

LIQUIDATED  DAMAGES. 

See  Contract,  2. 

LOTS. 
See  Municipal  Corporation,  5,  6. 

MANSLAUGHTER. 
See  Criminal  Law,  14. 
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MARRIAGE  CONTRACT. 

1.  Action  for  Breach. — Answer. — Rcmssion  of  Contract. — Afuit  be  Specially 
Pleaded. — In  an  action  to  recover  damages  for  an  alleged  brench  of  a 
marriage  contract,  the  rescission  of  the  contract  is  a  proper  defence 
to  be  pleaded  to  the  action.  It  is  error  for  the  court  to  strike  out  a 
paragraph  of  answer  alleging  such  a  defence.  The  defence  has  to  be 
specially  pleaded,  and  is  not  admissible  under  the  general  denial. 

Mabin  v.   Webster ,  4'30 

2.  Same, — Incurable  Disease  of  Defendant. — Mitigation  of  Damages. — In  such 
an  action  it  is  competent  for  the  defendant  to  prove  in  mitigation  of 
damages  that  at  the  time  of  the  breach  he  was  afflicted  with  an  in- 
curable disease,  and  that  marriage  would  have  an  injurious  effect 
upon  him,  and  probably  shorten  his  life.  76. 

MARRIED  WOMAN. 

1.  Deed. —  Wife  not  Joining. — Foreclosure  Sale. — Inchoate  Interest  of  Wife. — 

When  Becomes  Perfect. — Quieting  Titles. — Practice. — A  husband  and  wife 
joined  in  the  execution  of  a  mortgage  on  the  husband's  real  estate. 
The  husband  afterward  conveved  the  mortgaged  premises  by  deed, 
the  wife  not  joining.  After  the  latter  conveyance  was  mside  the 
mortgage  was  foreclosed,  the  owner  of  the  land  and  the  wife  being 
made  parties  defendant  to  the  foreclosure  proceeding. 

Hddy  that  it  was  proper  for  the  court,  upon  the  suggestion  of  the  wife, 
.  without  any  cross  complaint  being  filed,  to  direct  the  sheriff  to  first 
offer  the  undividea  two-thirds  of  the  land  for  sale. 

Meldy  also,  that  the  sale  of  two-thirds  of  the  land  being  sufficient  to  dis- 
charge the  mortgage  indebtedness,  the  inchoate  interest  of  the  wife 
in  an  undivided  one-third  became  perfect  upon  the  sale  by  the  sheriff 
and  the  execution  of  a  deed  pursuant  to  such  sale,  and  that  she  might 
have  her  title  quieted.  Kelley  v.  Canary ,  4^0 

2.  Liability  of. — Note  and  Mortgage. — A  married  woman  who  buys  prop- 
erty may  execute  a  note  and  may,  jointly  with  her  husband,  exe- 
cute a  mortgage  to  secure  the  purchase-monev,  and  it  is  not  material 
whether  she  purchases  for  herself  alone  or  for  herself  and  husband. 
If  she  acquires  a  beneficial  ownership  in  the  land  purchased  she  re- 
ceives a  consideration  for  her  contract,  and  is  a  principal  and  not  a 
surety.  Kedy  v.  -Kramer,  47S 

MASTER  AND  SERVANT. 

1.  Felhw Servants. — Whether  in  a  given  case  one  is  acting  as  the  repre- 
sentative of  the  masier,  or  merely  as  a  co-employee  with  others  em- 
ployed by  the  same  master,  depends  upon  the  char«icter  of  the  duties 
imposed  upon  him  and  which  he  is  performing  at  the  time,  and  not 
upon  his  r»nk  or  title.  NdU  v.  Louisville,  ete.j  R.  W.  Co ,  S60 

2.  Same. —  Who  are  Felixyw- Servants. —  Where  an  employee  of  a  railroad 
company,  intrusted  with  the  duty  of  saving  a  bridge  whose  destruc- 
tion is  threatened  by  a  freshet,  in  pursuance  of  the  authority  con- 
ferred upon  him,  calls  out  the  employees  from  the  various  depart- 
ments 01  tlie  railroad  company's  service  to  unite  in  saving  the  bridge, 
chooses  the  place  where  they  should  work,  and  directs  what  appli- 
ances they  should  use,  he  is  not  a  fellow-servant  witli  those  under  hi. 
control.  lb. 

3.  Same. — Du'y  of  Master. — The  master's  duty  to  his  employees  to  prc^- 
vide  safe  places  for  them  to  work  is  a  continuing  one,  and  requires 
him  to  use  ordinary  care  to  keep  them  safe,  and  ii  they  become  unsafe 
through  his  neglect,  or  are  made  unsafe  through  his  act,  he  must 
answer  in  damages  to  a  servant  who  is  injured  thereby,  who  is  himself 
free  from  contributory  negligence.  lb. 
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4.  Same. — Assumption  of  Rv*k  of  Employment. — Where  the  master  orders 
a  servant  to  do  something  which  involves  encountering  a  risk  not 
contemplated  in  hisemploymeut,  although  the  risk  is  equallj  open  to 
the  observation  of  both,  it  does  not  necessarily  follow  that  the  serv- 
ant either  assumes  the  increased  risk,  or  is  negligent  in  obeying  the 
order.  If  the  apparent  danger  is  such  that  a  man  of  ordinary  pru- 
dence would  not  take  the  risk,  the  servant  acts  at  his  peril;  but  unless 
the  apparent  danger  is  such  as  to  deter  a  man  of  ordinary  prudence 
from  encountering  it,  the  servant  will  not  be  compelled  to  abandon 
the  service,  or  assume  all  additional  risk,  but  may  obey  the  order, 
using  care  in  proportion  to  the  risk  apparently  assumed.  lb. 

5.  Risks  Assumed  by  Employee. — Hazardous  Employmenl.— A.  servant  as- 
sumes iill  the  ordinary  and  usual  risks  of  the  business  upon  which 
he  enters,  so  far  as  these  risks  are  known  to  him,  or  could  oe  readily 
discernible  by  a  person  of  his  age  and  capacity,  in  the  exercise  of 
ordinary  care.  This  is  true  even  though  the  duties  of  the  service 
may  be  from  their  nature  necessarily  hazardous. 

Brazil^  etc.,  €h.  v.  Hoodlet,  527 

6.  Same, — Knowledge  of  Defect. — Continuance  in  Service. — Master's  Promise 
to  Repair. — An  employee  who  voluntarily  continues  in  the  master's 
service  after  notice  of  defects  in  tools,  machinery,  or  other  appliances 
which  augment  the  danger  of  his  service,  thereby  assumes  the  risk 
as  increased  by  the  defect,  unless  the  master  expressly  or  impliedlv 
promises  to  remedy  the  defect.  lb. 

7.  Same. — Character  of  Risks  Assumed  by  Employee — The  risks  thus  im- 
pliedly assumed  by  the  employee  are  the  usual  risks  fairly  incident 
to  his  service,  whether  that  service  is  rendered  specially  hazardous 
by  the  use  of  defective  appliances  or  not.  He  does  not  necessarily  as- 
sume all  the  risks  incident  to  the  business  carried  on  by  the  emplover, 
but  only  such  as  are  connected  with,  and  incidental  to,  his  employ- 
ment, lb. 

8.  Same. — Risk  not  Contemplaied  in  EmploymenL — Employee  Acting  under 
Orders. — To  What  Extent  Protected. — Where  a  master  orders  a  servant 
to  do  something  which  involves  encountering  a  risk  not  contemplated 
in  his  employment,  although  the  risk  is  equally  open  to  the  obser- 
vation of  both,  it  does  not  necessarily  follow  that  the  servant  either 
assumes  the  increased  risk,  or  is  negligent  in  obeying  the  order.  If 
the  apparent  risk  is  such  that  a  man  of  ordinary  prudence  would  not 
take  the  risk,  the  servant  acts  at  his  peril.  But  unless  the  appaient 
danger  is  such  as  to  deter  a  man  of  ordinary  prudence  from  en- 
countering it,  the  servant  will  not  be  compelled  to  abandon  the  serv- 
ice, or  assume  all  additional  risk,  but  may  obey  the  order,  using  care 
in  proportion  to  the  risk  apparently  assumed,  and  if  he  is  injured  the 
master  must  respond  in  damages.  For  risk  which  plaintin  did  not 
assume  by  reason  of  his  employment,  see  opinion.  lb. 

MASTER  COMMISSIONER. 

1.  Admission  of  Improper  Evidence. — Report. — Refection  of. — The  entire  re- 
port of  a  master  commissioner  will  not  be  rejected  because  the  com- 
missioner admitted  some  improper  evidence  on  the  hearing  of  the 
cause,  as  the  report  is  only  advisory  to  the  court,  which  may  reject 
the  conclusions  reached  by  the  master,  and  from  the  legitimate  evi- 
dence in  the  cause  state  conclusions  of  its  own.     Lewis  ▼.  Qodman^  359 

2.  Same. — New  Trial. — The  action  of  the  master  in  admitting  illegal 
evidence  can  not  be  assigned  as  a  reason  for  a  new  trial.  lb. 

MEASURE  OF  DAMAGES. 
See  Contract,  1. 
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MECHANICS  LIEN. 
See  Statute  of  Fratjds,  3. 

1.  Dwelling  and  Appurtenant  BuHdinga. —  JoitU  Lien, — Where  work  has 
been  done  in  the  repair  of  a  dweliing-huutte  and  out-buildings,  which 
are  appurtenant  to  the  dwellings  a  joint  lien  may  be  taken  upon  the 
dwelling  with  the  appurtenant  out-buildings.  Crawford  y,  Anderson,  117 

2.  Notice  of  Inienlion  to  File, — Mere  knowledge  on  the  part  of  the  owner 
of  the  property  that  the  material  man  is  furnishing  the  material  is 
not  sufficient.  The  material  man  must  take  such  measures  as  will 
warn  the  owner  that  the  initiatory  steps  are  being  taken  to  acquire  a 
lien  to  the  end  that  he  may  secure  himself  against  a  double  payment 
for  his  improvements.  Parker  ▼.  DiUinghaniy  54^ 

3.  Same. — Instructions  to  Jury. — Evidence. — Where  there  was  no  evidence 
tending  to  prove  that  the  material  man  stood  in  a  situation  to  ac- 
quire a  lien,  it  was  not  error  for  the  court  to  instruct  the  jury  that 
they  had  nothing  to  do  with  the  question  as  to  whether  the  material 
man,  on  the  faith  of  the  promise  of  the  owner  to  pay  the  debt,  fore- 
bore  to  acquire  a  lien  until  it  was  too  late  to  do  so.  Ib> 

MISAPPROPRIATION  OF  FUNDS. 
See  Corporation,  3,  4. 

MISCONDUCT  OF  COUNSEL. 
See  Argument  of  Counsel. 

MISJOINDER  OF  PARTIEa 
See  Pleading,  11. 

MISTAKE. 
See  Vendor  and  Purchaser,  4. 

MITIGATION  OF  DAMAGES. 
See  Marriage  Coittract,  2. 

MORTGAGE. 
See  Subrogation,  1. 

1.  Insanity  of  Mortgagor. — Setting  Aside  Decree  of  Foreclosure. — Where  a 
valid  mortgage  is  executed  by  a  husband,  his  wife  joining,  a  decree  of 
foreclosure  will  not  be  set  aside  because  when  it  was  rendered  the 
husband  was  insane,  at  least  where  the  defendant  was  a  purchaser  in 
good  faith  after  a  judgment  for  possession,  and  where  there  is  no  ten- 
der of  payment.  Laughlin  v.  HihbeUy  5 

2.  Foredoaure. — Inadequacy  of  Security. — Rents  and  Profits  During  Year  for 
Redemption. — Rtceivei'. — Where  lands  are  sold  at  a  mortgage  fore- 
closure sale,  and  the  mortgage  creditor  is  the  purchaser,  if  he  shows 
that  the  mortgaged  lands  are  inadequate  to  secure  the  debt,  that 
the  debtor  is  insolvent,  and  that  the  lands,  or  a  material  part  of 
them,  are  in  the  actual  occupancy  of  tenants  who  are  to  pay  rent 
therefor  by  a  share  of  such  crops  as  they  raise  thereon,  or  otherwise, 
a  court  of  equity  may  appoint  a  receiver  to  collect  the  rents  and 
profits  accruing  from  that  portion  of  such  lands  as  are  occupied  by 
tenants,  and  hold  them  to  the  expiration  of  the  year  allowed  for  re- 
demption, subject  to  the  order  ox  the  court,  to  be  paid  to  the  debtor, 
if  he  redeems,  or  to  the  mortgage  creditor,  if  the  debtor  does  not  re- 
deem. Merritt  v.  Gibson,  155 

3.  Same. — Redemption. — Receiver. — Statutes. — For  a  consideration  of  sec- 
tion 767,  R.  S.  1881,  providing  for  the  redemption  of  lands  from 
judicial  sales,  and  clause  seven  of  section  1222,  R.  S.  1881,  relating 
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to  the  appointment  of  receivers  daring   the  time  allowed  for  re- 
demption, see  opinion.  /6. 

4.  Fcreclosuart, — Decree^  who  Bound  By, — TrasUe  and  Ben^ieiaries. — Judg- 
ment Creditors. — Pariiiion, —  Counter-Claim — At  an  execution  sale  the 
judgment  creditors  chose  of  their  own  members  certain  ones  as  trus- 
tees. The  judgment  debtor's  land^was  purchased  by  those  so  chosen, 
as  trufttees  for  themselves  and  the  other  creditors,  and  the  sheriff's 
certificate  was  issued  to  them  as  trustees.  In  a  suit  to  foreclose  a 
mortgage  executed  by  the  judgment  debtor  the  trustees  were  made 
parties. 

Beid,  that  the  decree  of  foreclosure  rendered  therein,  adjudging  the 
mortgage  to  be  a  paramount  lien,  was  binding  on  the  trustees  and  the 
other  creditors  as  the  beneficiaries  of  the  trust. 

Held,  also,  that  even  if  the  judgment  creditors  were  not  parties  to  the 
foreclosure  suit  through  their  chosen  trustees,  the  decree  was  not  a 
nullity,  and  the  mortgagee  had  a  right,  in  a  subsequent  suit,  to  se- 
cure a  decree  barring  their  equity  of  redemption.  Such  right  may 
be  set  up  as  a  counter-claim  in  a  suit  by  all  the  creditors  for  par- 
tition of  the  land.  Bobertson  v.  Van  Cleave,  217 

6.  Prim-iiy  of  Lien. — Pre-ExUting  Debt  — Knowledge  of  Earlier  Mortgage. — 
Eindenee — A  mortgage  was  executed  to  the  plaintiff,  on  the  27th  day 
of  June,  1884,  to  secure  a  loan  then  made  to  the  mortgagors,  and  the 
mortgage  was  recorded  on  the  28th  day  of  January,  1885.  The  same 
parties  executed  a  mortgage  on  the  same  real  estate  on  the  22d  day 
of  November,  1884,  to  a  bank,  which  latter  mortgage  was  recorded  on 
the  25th  day  of  November,  1884. 

Held,  that  if  the  mortgage  to  the  bank  was  ezecnted  to  secure  a  pre-exist- 
ing debt,  without  any  extension  of  the  time  of  payment,  as  a  consider- 
ation for  the  mortgage,  the  plaintiff's  mortgage  would  constitute  a 
prior  lien  on  the  property. 

Held,  also,  that  if  the  bank,  as  it  was  claimed,  and  as  there  was  some  ev- 
idence to  show,  had  knowledge  of  the  existence  of  the  plaintiff's  mort- 
gage at  the  time  of  the  execution  of  its  own  mortgage,  then,  notwith- 
standing the  fact  that  the  mortgage  to  the  bank  may  have  been  given 
for  value,  the  plaintiff's  mortgaee  would  have  priority. 

Held,  also,  that  the  mortgage  to  the  oank  having  been  excluded  when  of- 
fered in  evidence,  and  this  ruling  not  being  brought  before  the  Supreme 
Court  for  review,  the  bank,  under  the  evidence  in  the  case,  could  not  in 
any  event  have  its  mortgage  declared  a  prior  lien. 

First  f^atl  Banky  etc ,  v.  Connecticut,  ete..  Int.  Co.,  ^4^ 

6.  Foreclosure. — Sheriff*s  Sale. — Offer  of  Bents  and  Profits. — Tn  a  foreclosure 
proceeding,  it  is  not  necessarv  for  the  sheriff  to  offer  the  rents  and 
profits  of  all  the  tracts  together  before  offering  to  sell  the  fee. 

(Mrpenter  v.  BusJtell,  671 

7.  Same, — Rule  of  Property. — The  case  of  Adler  v.  Sewell,  29  Ind.  598,  has 
become  a  rule  of  property,  and  where  a  sheriff's  sale  has  been  made 
in  accordance  witn  tne  rulings  in  that  case  it  will  not  be  disturbed 

lb. 

8.  Same. — Sheriff^ s  Deed. — Sufficiency  of. — A  sheriff's  deed  giving  the 
names  of  the  mortgagors  and  owners  of  the  land  sold,  and  such  a  de- 
scription of  the  judgment  and  decree  that  there  can  be  no  mistake 
in  its  identification  as  the  one  authorizing  the  sale  of  the  premises, 
is  sufldcient.  lb. 

9.  Foreclosure. — Bedcmption  by  Junior  Encumbrancer. — Besale. — A  mort- 
gagee who  buys  in  the  land  himself,  at  the  foreclosure  sale,  can  not, 
after  redemption  by  a  junior  encumbrancer,  reRell  the  land  toenforce 
payment  of  an  unsatisfied  part  of  his  judgment. 

Anderson  v.  Anderson,  57S 
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10.  Same, — Right  to  Redeem, — i^atuUs  Creating. — Alteration, — Stfttutes  creat- 
ing a  right  to  redeem  may  be  altered.  The  right  to  redeem  relates 
to  the  remedy,  and  is  oot  bo  essentially  and  intrinsically  a  contract 
right  as  to  be  entirely  beyond  legislative  control.  lb. 

MUNICIPAL  CORPORATION. 
See  Injunction,  1,  2. 

1.  Ordinafiee  Relating  to  Explonve  SiJ)alanee9. — Invalidity  cf, — A  city  or- 
dinance placing  restrictions  upon  the  keeping  aud  storins  of  innam' 
mable  or  explosive  oils  is  invalid  which  fails  to  specify  the  rules 
and  conditions  to  be  observed  in  such  business,  and  which  does  not 
admit  of  the  exercise  of  the  privilege  by  all  citizens  alike,  who  will 
comply  with  such  rules  and  conditions;  but  which  does  admit  of  the 
exercise  of  an  arbitrary  discrimination  by  the  municipal  authorities, 
between  citizens  who  will  so  comply.     City  of  Richmond  v.  Dudley,  118 

2.  Police  Powers. — Ordinance. — Protecting  Against  Fire  — Cities  in  this  State 
possess  ample  power  to  enact  and  enforce  reasonable  ordinances  to  se- 
cure protection  against  fire.  In  the  absence  of  express  statutory  au- 
thority, the  enactment  and  enforcement  of  reasonable  regulations  of 
this  character  are  recognized  as  a  legitimate  exercise  of  the  police 
power  necessary  to  the  safetv  of  the  city.  In  addition  to  the  power 
thus  possessed,  the  statutes  of  this  State  confer  express  authority  upon 
cities  to  establish  fire  limits,  and  prevent  the  erection  of  wooden 
buildings  in  such  parts  of  the  city  as  the  common  council  may  de- 
termine. The.statutory  power  thus  conferred  is  not  a  limitation  upon 
the  common  law  power  of  the  city  in  this  particular. 

First  Naei  Bank,  etc,  v.  Sarlls,  801 

3.  Same. — Repairs  cf  Building, — PMic  Safety. — Remotal  of  Building. — 
Power  cf  municipality  to  CompeL — Nuisance, — If  the  owner  of  a  building 
proposes  to  make  repairs  or  additions  to  it  of  such  material  or  in 
such  manner  ns  to  clearly  menace  the  public  safety  or  to  greatly  en- 
danger adjacent  property,  the  city  authorities  have  ample  power  to  in- 
terfere and  prevent  the  making  of  such  repairs  or  addition.  They 
may  also  remove,  or  compel  the  removal  of,  wooden  buildings  erected 
in  violation  of  a  valid  ordinance;  not  necessarily  because  the  build- 
ings thus  erected  are  a  nuisance,  but  because  their  erection  was  in 
violation  and  defiance  of  the  law.  lb, 

4.  Same. — Deprivation  of  Potcer  to  Make  Repaiis.-^Qrdinance, — Invalidity  of. 
— A  municipal  ordinance  is  invalid  which  arbitmrily  attempts  to 
take  from  the  owner  of  a  frame  or  wooden  building  all  power  to  make 
repairs  necessary  for  its  preservation,  or  necessary  for  its  enjoyment, 
regardless  of  the  effect  which  such  repairs  may  have  upon  the  pub- 
lic, upon  adjacent  property,  or  upon  the  rights  of  others;  and  applies 
with  equal  force  to  building  detached  and  remote  from  all  others  as 
to  those  in  immediate  proximity  to  others;  and  not  only  to  repairs 
which  would  tend  to  create  danger,  but  also  to  those  which  would 
serve  to  remove  or  diminish  it.  lb. 

6.  Lots. — When  property  is  platted  into  lots  and  marked  in  such  a  way 
as  to  impress  upon  it  the  character  of  urban  property  as  distinguished 
from  rural  use,  the  subdivisions  are  regarded  as  "lots"  within  the 
meaning  of  the  statute  authorizing  the  annexation  of  territory 
platted  into  lots.  Glover  v.  City  of  Terre  Havle,  593 

6.  Same.  —Annexation. — Motive. — Taxes. — Injunction. — The  motive  of  a  city 
in  annexing  territory  can  not  be  inquired  into  in  an  action  to  enjoin 
the  collection  of  taxes  levied  on  the  property  by  the  city.  lb. 

Vol.  129.— 40 
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NATURAL  GA& 
See  Nbqlioencb,  3. 

NEGLIGENCE. 
See  Plkadikq,  12. 

1.  Needlets  Exposure  to  Danger. — One  who  needlessly  and  recklessly  exposes 
himself  to  open  and  obvious  danger  is  guilty  of  negligence,  if  he 
thereby  suffers  injury  he  is  guilty  of  such  negligence  as  will  preclude 
a  recovery  against  the  persons  causing  such  injury. 

BrasU,  etc,  Co,  v.  HoodUl,  St7 

2.  Evidence  of  Subsequent  Repairs.  —  Evidence  of  repairs  made  after  an  in- 
jury has  been  sustained  is  incompetent  to  show  antecedent  negli- 
gence. Board,  etc.,  v.  PearBoUj  4^6 

3.  Natural  Gas  Company, — Escape  oj  Gas  from  Mains. — Duty  to  Public. — A 
natural  gas  company  which  has  its  mains  and  pipes  laid  in  the  streets 
of  a  town  owes  a  duty  to  the  citizens  and  property -owners  to  use  rea- 
sonable and  ordinarv  care  in  so  plaiiting  its  pipes  and  mains  as  to 
prevent  the  esc^^pe  of  gas  therefrom  in  such  quantities  as  to  become 
dangerous  to  life  and  property.        Mis8issvneu?a,  etc.,  Co.  v.  JPaUonf47£ 

4.  Contributory. — Crossing  Bridge  with  Traction^Engine. — In  an  action  by 
an  administrator  for  the  death  of  his  decedent,  caused  by  a  defective 
bridge,  a  general  averment  that  such  decedent  was  without  fault  is^ 
not  overcome  by  specific  averments  showing  that  he  attempted  to  cross 
the  said  bridge  with  a  traction  steam-engine,  with  water  tank  and 
threshing  machine  attached.  CUy  of  Wabash  v.  Carver,  66^ 

NEWLY-DISCOVERED  EVIDENCE. 
See  New  Trial,  3,  4,  7,  8. 

NEW  TRIAL. 
See  Master  Commissioner,  2 ;  Verdict,  3. 

1.  Excessive  Damages. — The  fourth  cause  for  a  new  trial,  viz.,  **  Excessive 
damages."  b  proper  only  in  cases  of  torts.  White  v.  MeGreWf  8S 

2.  As  of  RighL — Partition. — Where,  in  an  action  for  partition,  the  ques- 
tion of  title  is  directly  put  in  issue  and  adjudicated,  the  unsuccessful 
party  is  entitled  to  a  new  trial  as  of  right.  Robertson  v.  Van  Cleave,  tl7 

3.  Newly- Discovered  Emdence, — Diligence. — A  party  seeking  a  new  trial  on. 
the  ground  of  newly-discovered  evidence  must  establish  every  ele- 
ment of  such  a  case  strongly,  clearly  and  satisfactorily.  The  dili- 
gence used  to  discover  the  evidence  in  time  to  use  it  on  the  trial 
must  be  fully  set  forth  in  the  application.  It  is  not  sufficient  to  state 
generally  that  he  had  been  diligent  in  making  inquiries  of  those  whom 
he  supposed  likely  to  know  anything  of  the  case;  all  the  facts  con- 
stituting the  diligence  must  be  shown.  Moiriion  v.  Carey,  i77 

4.  Same. — Character  of  Newly- Discovered  Evi-hnce  to  Warrant  ike  Chraniixig  of 
a  New  Trial. — The  newly-discovered  evidence  must  be  of  a  very  ma- 
terial and  decisive  character.    It  must  not  be  cumulative,  and  should 
be  such  as  to  render  it  reasonably  certain  that  another  trial  would 
bring  about  a  different  result.  16. 

5.  As  of  Right. — Foreclosure  of  Mortgage. — In  a  suit  to  foreclose  a  mort- 
gage, brought  by  the  assignee  thereof,  where  the  only  question  in- 
volved is  as  to  the  right  of  such  assignee  to  foreclose  the  mortgage 
notwithstanding  a  release  executed  by  the  assignor,  the  ownership  of 
the  land  is  not  m  controversy,  and  the  unsuccessful  partv  is  not  en- 
titled to  a  new  trial  as  of  right.  Rariden  v.  Airidcn,  B88 

6.  Same. — Special  Verdict. — Such  a  suit  is  triable  by  the  court,  and  it  is 
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not  bound  by  the  facts  stated  in  the  special  verdict,  which  is  merely 
advisory.  lb, 

7,  Neidy-DiMovered  Evidenee. — Diligence, — A  new  trial  will  not  be  granted 
on  the  ground  of  newly-discovered  evidence  where  auch  evidence  is 
merely  cumulative,  and  no  dili|?ence  is  shown  to  have  been  used  to 
ascertain  and  produce  it  at  the  trial.  SUUcup  v.  StaU^  619 

8.  Newly- Discovered  Evidence— k  new  trial  will  not  be  granted  because  of 
newly-discovered  evidence  which  is  merely  cumulative |  nor  will  a 
new  trial  be  granted  on  account  of  newly-discovered  evidence  when 
the  sole  purpose  of  such  evidence  is  impeachment ;  and  the  fact  that 
the  party  was  surprised  by  the  testimony  of  the  witness  proposed  to 
be  impeached  or  contradicted  will  not  change  the  rule. 

Mturtr  V.  SiaU,  687 
NOTICR 

See  Mechanic's  lasSy  2 ;  Vei^dob  and  Pubcbaskb,  1,  3, 5  to  7. 

NUISANCE. 
See  Injunction,  1,  2;  Municipal  CobposatioNi  3. 

OBLIGATION  OF  CONTKACT. 
See  CoNarnxuTioNAL  Law,  1 ;  State  Boabd  oy  Agriculture. 

OFFICE  AND  OFFICER. 

1.  Officers  de  facto  and  de  jure.-*-Salary. — Where  a  de  facto  officer  assumes 
to  retain  the  office  after  the  qualification  of  the  officer  de  jure  and 
continues  to  discharge  its  duties,  a  payment  of  salsry  to  such  de  facto 
officer  by  a  disbursing  officer  of  the  State,  with  full  knowledge  of 
the  invalidity  of  the  de  faelo  officer's  title,  is  no  defence  to  un  oction 
for  the  salary  by  the  officer  dejurCf  who  has  also  discharged  the  duties 
of  the  office.  Stale,  ex  reL,  v.  Chrr,  44 

2.  Illegal  Fee». — Eecovery  rf. — The  Legislature  has  the  constitutional 
power  to  provide  for  the  recovery  of  fees  paid  to  an  officer  where 
they  are  exacted  by  an  illegal  taxation  maae  by  the  officer. 

Benson  v.  G^rtsCion,  5S5 

3.  Same, — T^fe  cf  Act. — General  Subject.— Particular  Pi^ovision, — The  one 
subject  covered  by  the  title  of  the  act  approved  February  28th,  1883 
(Elliott's  Supp.,  section  1969)  is  the  fees  and  salaries  of  public  offi- 
cers, and  a  particular  provision  in  said  act  relating  to  the  recovery  of 
fees,  illegally  taxed,  is  within  the  one  general  subject  designated,   lb, 

4.  Same, — Public  Officer. — Commingling  of  Legal  and  Illegal  Fees, — Right  of 
Recovery, — Where  legal  and  illegal  fees  are  so  commini^ed  by  a  pub- 
lic officer  that  no  separation  can  be  made,  the  plaintiff  may  recover 
all  the  fees  exacted  from  him.  lb, 

5.  Same. — Recovery  of  Illegal  Fees. — Complaint. — Sufficiency  q/". — I^-oof. — In 
a  suit  against  a  public  officer  for  the  recovery  of  illegal  fees  chargred 
by  him,  the  complaint  is  sufficient  if  it  shows  that  some  of  the 
charges  were  made  since  tlie  act  of  1883  went  into  effect,  and  that 
they  are  greater  than  the  law  allows  The  plaintiff  in  such  an 
action  need  only  prove  the  amount  exacted,  and  nothing  more  need 
be  done  by  way  of  proof  to  make  the  illegality  appear.  The  court 
will  tnke  notice  of,  and  apply  the  law,  and  if  the  amount  is  greater 
than  the  law  allows,  adjudge  that  the  amount  demanded  and  exacted 
is  illegal.  76. 

ORDINANCE. 

See  Municipal  Corporation,  1  to  4. 

PARTIES. 
See  Injunction,  2 ;  Real  Estate,  Action  to  Recover. 
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PARTITION. 
See  MoBTOAOE,  4;  New  Trial,  2;  Taxes,  5. 

1.  Action  for. — Tax  Lien  Held  by  Co-Tenant. — Necesniy  of  TtTvitr. — ^The 
owner  of  an  undivided  interest  iu  land  mHy  maintain  an  action  for 
partition  against  his  co-tenant  in  common,  notwithstanding  the  ten- 
ant in  common  holds  a  valid  tax  lien  upon  such  undivided  interest 
The  lien  in  such  cases  attaches  to  the  patt  st-t  off  to  the  lien  debtor 
when  partition  is  complete,  and  in  such  a  case  no  tender  of  the 
amount  of  the  lien  is  necessary.  Sckisael  v.  Dickson,  1S9 

2.  Same. — Action  for. — Joinder  with  Action  to  Quiet  Titie.—Tax  Lien. — De- 
cree.—  Practice. — Plaintiff  in  a  suit  for  p  <rtition  against  the  holder  of 
a  tax  lien  joined  in  the  same  suit  a  cause  of  action  to  quiet  title 
to  the  sjme  land,  but  m^ide  no  tender  of  the  amount  necessarj 
to  discharge  the  tax  lien,  us  required  in  an  action  to  quiet  title 
against  the  holder  of  a  tax  lien.  The  court  found  that  the  plaintiff 
was  the  owner  in  fee  of  the  undivided  two-thirds  of  the  land,  and 
tenant  in  common  with  the  defendant,  who  was  the  owner  in  fee  of 
the  reraaininff  one-third,  but  that  plaintiff's  interest  was  subject  to 
a  valid  tax  Tien  in  favor  of  the  defendant.  The  court  awarded 
plaintifi  partition,  but  did  not  quiet  plaintiff's  title,  holding  that 
the  lien  attached  to  the  severed  interest,  and  providing  by  the  decree 
for  its  satisfaction  from  the  partition  sale  oniered. 

Heldf  proper  proceeding.  lb. 

PENALTY  AND  INTEREST. 
See  Taxes,  3,  4. 

PERSONAL  PROPERTY. 
See  Will,  3. 

PLEADING. 

See  Arbitbation  and  Award,  3,  4 ;  Corpobation,  3 ;  JuBisDicnoN,  3 ; 

Marriage  Contract,  1 ;  Practice,  4,  6. 

1.  Overruling  Motion  to  Strike  ChU. — Not  Reversible  J^rror.— Overruling  a 
motion  to  strike  out  a  pleadiug  or  a  part  of  a  pleading  is  not  error 
for  which  a  cause  will  be  reversed.  Crawford  v.  Andersony  117 

2.  Variance. —  Whtn  Material. — No  variance  between  the  allegations  in  a 
pleading  and  the  proof  is  to  be  deemed  material,  unless  it  has  actu- 
ally misled  the  .adverse  party,  to  his  prejudice,  in  maintaining  his 
action  or  defence  upon  tne  merits.  Whenever  it  is  alleged  that  a 
party  has  been  so  misled,  that  fact  must  be  proved  to  the  satisfaction 
of  the  court,  and  it  must  be  shown  in  what  respect  he  has  been  mis- 
led.    See  section  391,  R.  S.  1881.  Reddiek  v.  Keesling,  1S8 

3.  Sufficiency  of  Answer, — Reply. — The  Supreme  Cour*  will  not  look  be- 
yond the  allegations  of  an  answer,  to  the  reply,  for  the  purpose  of  de- 
termining its  sufficiency.  Dukes  v.  CWe,  1S7 

4.  Same. — Exhibits. —  When  Part  of  Pleading. — Exhibits  are  to  be  consid- 
ered as  a  part  of  a  pleading  only  in  cases  where  they  are  copies  of  the 
instrument  upon  whicli  the  pleading  is  founded.  lb. 

6.  General  Allegations. —  When  Specific  Allegations  Control. — General  alle- 
gations in  a  pleading  are  controlled  by  specific  allegations,  but  in 
order  to  control  the  general  allegations  they  must  be  clearly  repug- 
nant thereto,  and  must  show  that  the  general  allegations  are  untrue. 

Warbiitton  v.  Demorettj  3^6 

6.  Deed. — Exhibit. — Deeds  or  other  instruments  forming  evidence  of  title 
are  not  the  foundation  of  pleadings  asserting  title,  and  if  made  ex- 
hibits they  will  be  disregarded.  Smith  v.  Sehtreigererf  S6S 
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7.  SuppUmeniai  ComjM,ni, — Demurrer. — A  motion  to  strike  out  a  supple- 
mental complaint  may  properly  be  overruled. 

Wayne  Pike  Co.  v.  HammonSy  S68 

8.  Same. — Demurrer. — Sustaining  a  demurrer  defective  in  form  fo  a  plead- 
ing which  b  wholly  insufficient  is  not  available  error.  Ih. 

9.  Complaint. — Motion  to  Reject. — Where  a  complaint  is  sufficient  to  with- 
stand a  demurrer  it  is  not  error  to  overrule  a  motion  to  reject  parts 
of  the  complaint.  Mahin  v.  Webster ^  430 

10.  Same, — Motion  to  Strike  Out. —  Wf. en  Properly  Oveii-vled. — A  motion  to 
strike  out  a  paragraph  of  pleading  admits  the  truth  of  all  the  facts 
well  pleaded  for  the  purpose  of  the  motion,  and  it  should  not  be  sus- 
tained if  the  facts  stated  in  the  paragraph  are  relevant  or  pertinent 
to  the  question  to  which  they  are  addressed,  though  not  sufficient  to 
withstand  a  demurrer.  lb, 

11.  Misjoinder  of  Partita. — Demurrer. — In  an  action  by  a  wife  for  damages 
for  the  destruction  of  her  property  caused  by  the  negligence  of  the 
defendant,  where  the  name  of  the  husband  appears  in  the  caption 
of  the  complaint  a^  plaintiil*,  but  is  not  mentioned  in  the  body  of 
the  complaint,  and  no  attempt  is  made  to  state  a  joint  cause  of  action, 
the  name  of  the  husband  in  the  caption  will  be  regarded  as  surplusage, 
and  the  complaint  is  not  bad  on  demurrer  for  failure  to  present  a 
good  cause  of  action  in  favor  of  both  plaintiffs. 

Mim.mnevxL^  etc.,  Co,  v.  Patton^  47^ 

12.  Same. — Negligence. — A  complaint  which  charges  negligence  in  gen- 
eral terms  is  good  on  demurrer.  i6. 

13.  Complaint. — Sufficiency  of  After  Verdict. — If  a  complaint  is  sufficient  to 
bar  another  action  for  the  same  cause,  it  is  good  after  verdict  where 
its  sufficiency  is  questioned  by  a  motion  in  arrest  of  judgment,  or 
by  an  assignment  of  error  in  the  Supreme  Court,  if  the  defects  are 
such  as  may  be  supplied  by  proof.  Bobinton  v.  PowerSy  4^0 

14.  Cofnvplaint. — Exhibits. — It  is  only  proper  to  make  an  instrument  an  ex- 
hibit when  it  is  the  foundation  of  an  action.  Any  other  exhibit  will 
be  disregarded.  Aimes  v.  Mowry,  668 

POLICE  POWER. 

See  Municipal  Corporation,  1  to  4. 

PRACTICE. 

See  Amicus  Curiae ;  Bili,  op  Exceptions;  Married  Woman,  1;  Par- 
tition, 2 ;  Pleading  ;  Supreme  Court. 

1.  Circuit  Court. —  Pretvmption  in  Favor  of  Rulingtt. — The  circuit  court  is 
entitled  to  every  reasonable  presumption  in  favor  of  the  regularity 
of  its  proceedings.  In  this  court  it  must  affirmatively  appear  that 
the  court  below  erred  to  justify  reversing  its  judgment. 

Crawford  v.  Andersony  117 

2.  Same. — Evidence. — Failure  to  Object  to. — Alleged  error  in  the  admission 
of  evidence  will  not  be  considered  on  appeal  where  the  record  fails  to 
show  that  any  objection  was  made  or  exception  taken  in  the  trial 
court.  lb. 

3.  Assignment  of  Error. — Failure  to  Make  Specific  Objection. — Where  it  is  as- 
signed as  error  that  the  court  erred  in  rendering  judgment  upon  a 
demurrer,  but  no  specific  objection  was  made  thereto,  and  no  excep- 
tion was  taken,  the  judgment  will  not  be  disturbed    Dukes  v.  Cole,  137 

4.  Pleading. —  Reply. — Demurrer. —  General  Denial. — Svbuequent  Withdrawal 
of. — A  reply  which  sets  up  only  such  facts  as  are  admissible  under  the 
general  denial  already  in  is  demurrable,  and  the  subsequent  with- 
drawal of  the  general  denial  will  not  t'ender  the  ruling  sustaining  the 
demurrer  available  error.  Baltes  v.  Baas  Foundry ,  etc.,  185 
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6.  Svmremt  Oniri.— Atftes  to  Appeal — Motion  to  i>iim{M  AppeaL —  Waiver. 
— -nhere  a  cause,  pending  in  the  Supreme  Court,  has  been  submitted 
•by  agreement  of  parties,  all  question  as  to  the  parties  to  the  appeal 
is  waivedi  and  a  motion  filed  thereafter  to  dismiss  the  appeal  for 
want  of  nutice  to  some  of  the  parties  to  the  judgment  must  be  over- 
ruled. Higbee  v.  Rodeman,  J 44 

6.  Kefwal  to  Strike  Out  Pleading  — Not  AvaiiahU  Error. — No  available  error 
can  be  predicated  on  the  ruling  of  the  circuit  court  in  refusing  to 
strike  out  part  of  a  pleading.  Leuna  v.  Godmaii^  369 

7.  Equity, — Submission  to  Jury  of  QuesticTis  of  Fact. — Objection  to  Manner 
of  Submission. — Interrogatories  and  Instructions, — Where,  in  a  suit  in 
equity,  the  court  submits  questions  of  fact  to  the  jury,  it  is  noi bound 
by  their  verdict,  which  is  merely  advisory,  and  may  disregard  their 
findings.  The  parties  can  not  complain  of  the  manner  in  which  the 
questions  of  fact  are  submitted  to  the  jury,  or  object  to  the  form  of 
the  interrogatories  or  instructions.  Koons  v.  Blantony  S8S 

8.  Venire  ds  Novo. — Motion  for. —  When  Sustained, — A  motion  for  a  ventre  de 
novOf  in  case  of  a  special  finding  of  facts,  can  be  sustained  only  when 
such  finding  is  defective  in  form.*  La  FoUette  v.  Higgins,  4^^ 

9.  Alleged  Admission  of  Incompetent  Evidence, — Prejudicial  Error  Must  be 
Shawn, — Where  the  evidence  is  not  in  the  record,  the  judgment  will 
not  be  reversed  on  account  of  the  admission  of  alleged  incompetent 
evidence,  unless  it  is  affirmatively  made  to  appear  that  its  admission 
was  error,  and  that  the  appellant  was  harmed  thereby. 

Momingstar  v.  Musser^  470 

10.  Intiructions  to  Jury. — Making  Ihrt  of  Record. — Bill  of  Exeeotions. — In- 
structions which  are  not  brought  into  the  record  by  a  bill  of  excep- 
tions, or  which  are  not  signed  by  the  judge  and  filed  as  a  part  of  the 
record,  can  not  be  considered  on  appeal.       Van  Sickle  v.  Belknap^  558 

11.  Appeal  to  Supreme  Court.— Sufficiency  oj  Complaint,  Uow  Tested, — Where 
the  sufficiency  of  a  complaint  is  questioned  for  the  first  time  by  an 
assignment  of  error  in  the  Supreme  Court,  such  assignment  must  be 
predicated  upon  the  complaint  as  an  entirety,  and  not  upon  the  sep- 
arate paragraphs  thereof.  Board,  etc,  y.*Tichenor,  56t 

PRESCRIPTION. 

See  Easement. 

PRINCIPAL  AND  SURETY. 

1.  Creditor's  Inaction, —  When  Surety  not  Itdeased.^A  creditor  does  not 
lose  his  right  to  hold  the  surety  by  inaction  or  passiveness  except 
in  cases  where  the  surety  has  taken  such  steps  as  compel  the  creditor 
to  proceed  or  lose  his  claim.  Barnes  v.  Mowi-y,  5GS 

2.  Same. — Release  of  Surety.— Notice  to  Creditor  to  Proceed. — A  surety  is  not 
released  by  the  failure  of  the  creditor  to  proceed  against  the  prin- 
cipal until  the  surety  has  complied  with  the  statutory  provision  by 
notifying  the  creditor  to  proceed  against  the  principal.  The  surety 
can  only  obtain  his  release  by  following  the  provisions  of  the  statute 
in  his  behalf.  lb. 

3.  Same. — Institution  of  Suit. — Notice.— A  suit,  no  matter  what  its  char- 
acter, can  not  operate  as  a  notice  so  as  to  release  a  surety.  lb. 

PRIORITY   OF  LIEN. 
See  Mortgage,  5. 

PRISONERS. 

See  County. 
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PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

See  Appelljite  Court,  1. 

PROMISvSORY   NOTE. 

Action  on, — Bona'Fide  Holder. — Fraud. — Burden  of  Proof. — In  order  to  cast 
the  burden  upon  the  holder  of  a  note,  payable  in  bank,  to  prove  that 
it  became  the  owner  of  the  same  in  eood  faith  before  maturity,  and 
for  a  valuable  consideration,  the  evidence  must  show  that  the  note 
was  procured  by  fraud ;  it  is  not  sufficient  to  show  that  it  was  pro- 
cured without  consideration.      ChJvin  v.  Meridian  NatH  Banky  etc.,  4^9 

QUIETING  TITLE. 

See  Trust  and  Trustee,  6. 

^atuie  ofLimUaii<nu. — An  action  to  quiet  title  is  barred  in  fifteen  years. 

Stanehill  v.  Awrte,  SIO 
QUITCLAIM. 

See  Vendor  and  Purchaser,  9. 

RAILROAD. 

See  Evidence,  1. 

L  Action  for  JPeraonal  Injuries. — Speed  of  Trains. — Instructions  to  Jury, — In 
an  action  against  a  railroad  company  for  damages  for  personal  in- 
juries, it  is  not  error  to  refuse  to  instruct  the  jury  broadly  that  "A 
railroad  company  has  a  right  to  propel  its  trains  over  its  road  at  a 
reasonable  rate  of  speed,  and  when  its  track  is  in  a  good  and  safe  con- 
dition, and  the  cars  properly  equipped  and  in  safe  condition,  except 
as  to  latent  defects,  which  by  tlie  highest  degree  of  skill  and  care 
could  not  be  discovered,  it  would  not  be  negligence  per  se  to  run  the 
train  at  a  rate  of  speed  of  forty  miles  an  hour." 

Pennsylvania  Co.  V.  Newmeyer,  4^1 

2.  Same. — Passenger  on  Freight  ISnin. — Increased  Bisk. — Obligation  of  Bail- 
road  Company, — Whoever  takes  passage  upon  a  freight  train  assumes 
the  increased  risk  incident  to  the  operation  and  management  gi  such 
a  train.  When  a  railroad  company  does,  however,  accept  passengers 
on  its  freight  trains,  it  becomes  bound  by  all  the  obligations  of  a 
common  carrier  of  passengers  upon  a  regular  passenger  train.         lb. 

REAL  ESTATE,  ACTION  TO  RECOVER. 

1.  Counter- Claim  to  Quiet  Title. — Parties  Defendant  Thereto. — In  a  suit  to 
recover  the  possession  of  real  estate,  where  a  counter-claim  is  filed 
by  the  defenaants  to  quiet  the  title  to  the  land  in  dispute,  it  is  not 
necessary  thnt  the  grantors  of  the  defendants  should  be  made  parties 
defendant  thereto.  WarbriUon  v.  Demoreit,  S46 

"2.  Same. — Conveyance  of  BordeHng  on  Highway. —  What  Passes. — The  con- 
veyance of  land  bordering  on  a  public  hignway,  as  a  general  rule,  con- 
veys title  to  the  center  of  the  highway  whether  so  expressed  in  the 
deed  or  not.  lb. 

RECEIVER. 

See  Corporation,  3,  6,  6. 

RECORDING. 
See  Chattel  Mortoagb. 

REDEMPTION. 
See  Execution,  2  to  4;  Mortgage,  3,  9,  10 ;  Taxes,  3. 

REDEMPTION  LAWS. 
See  Constitutional  Law,  1. 
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REFORMATION  OP  INSTRUMENT. 

See  Deed,  9, 11, 12. 

RELEASE  OF  SURETY. 
See  PRiNciPAii  AND  Surety. 

REMAINDERS. 
See  WiLi/,  4  to  6. 

RENTS  AND  PROFITS. 
dee  MoBTOAQE,  2 ;  Tenants  in  Commoh. 

RES  ADJUDICATA. 
See  Former  Adjudication  ;  Judoment,  1. 

RESCISSION. 
See  Marriage  Contract,  1. 

RESTRAINT  OF  TRADE. 
See  Contract,  2. 

REVOCATION. 

See  License. 

RIGHTS  AND  REMEDIES. 

Where  a  statute  creates  a  right,  and  provides  generally  for  its  enforce- 
ment, but  neither  creates  nor  designates  a  remedy,  the  implication  is 
that  the  Legislature  intended  that  the  right  should  be  enforced  bj 
some  existing  and  appropriate  remedy.         Van  Sickle  v.  Belknapf  558 

SALE. 
See  GuARDiAiT  and  Ward,  2,  3. 

1.  Exeeuiofy  Omtract. — Pergonal  Pro^riy. — Delivery. —  Vesting  q^  Title, — A. 
purchased  a  tract  of  land  for  the  purpose  of  cutting  and  utilizing 
the  timber  in  the  manufacture  oi  staves.  An  unpaid  balance  of 
the  purchase-price  was  secured  by  a  mortgage  ou  the  land.  A.  after- 
wards entered  into  a  contract  with  the  appellees,  whereby  he  agreed 
to  deliver  to  them  a  large  number  of  staves,  of  his  first  manufacture 
of  merchantable  sawed  staves.  The  contract  further  provided  that 
the  title  and  ownership  of  all  the  timber  and  staves  bought  by  A. 
should  vest  in  the  appellees  until  the  contract  was  complied  with. 
The  appellees  were  to  furnish  A.  a  sufficient  amount  of  money  from 
time  to  time  to  pay  for  making  and  hauling  the  staves.  The  ap- 
pellees after  receiving  within  a  small  number  of  the  entire  quantity 
of  staves  mentioned  in  the  contract,  seized  a  large  number  of  staves 
which  had  been  delivered  by  A.  to  the  mortgagee  of  the  land  on  ac- 
count of  the  mortgage  indebtedness,  to  reimburse  them  for  advances 
made  to  A. 

Held  J  that  the  title  to  the  staves  in  controversy  did  not  pass  to  the  appel- 
lees under  the  terms  of  the  contract. 

Held,  also,  that  something  was  necessary  to  designate  or  indicate  the 
staves  before  it  could  be  said  that  any  given  staves  or  lot  of  staves 
passed  under  the  contract.  Fordiee  v.  Oibsonj  7 

2.  Same, — Article  to  be  Manufactured. —  When  Title  Passes. — A  contract  for 
the  sale  of  an  article  to  be  manufactured  is  an  executory  contract,  and 
ordinarily  no  title  passes  until  the  thing  is  completely  done  and 
notice  given  to  the  vendee,  or  some  act  done  by  the  vendor  designat- 
ing it  as  the  thing  sold,  either  by  setting  it  apart,  marking  it,  or 
some  other  similar  act.  lb. 
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SCHOOL-HOUSE,  LOCATION  OF. 
See  Schools,  4, 5. 

SCHOOLa 

1.  Study  of  Oerman. — StaluU  Construed. —In  the  act  of  May  6, 1869,  secticn 
4497,  R.  8. 1881,  which  provides  that  ^'  whenever  the  parents  or  guard- 
ians of  twenty  five  or  more  children  in  attendance  at  any  school  of  a 
township,  town,  or  city,  shall  bo  demand,  it  shall  be  the  duty  of  the 
school  trustee,  or  trustees,  of  said  township,  town,  or  city,  to  procure 
efficient  teachers,  and  introduce  the  German  language  as  a  branch  of 
study  into  such  schools,*'  the  words  .*'  any  school "  mean  any  place 
where  a  public  school  is  taught,  with  its  complement  of  teachers  and 
scholars.  Board  of  School  OommWs,  etc,  v.  StatCf  ex  rel ,  14 

2.  Same, —  Where  Oerman  Must  be  Taught  When  Demand  is  Made. — Where^ 
under  such  statute,  the  requisite  demand  is  made  on  the  board  of 
school  commissioners  for  the  teaching  of  German  in  a  certain  school 
of  a  city,  the  requirement  of  the  statute  is  not  met  by  providing 
that  the  language  shall  be  taught  'n  another  school  oi  the  city 
when  the  pupils  nave  reached  a  certain  grade,  but  it  most  be  taught 
in  the  particular  school  where  the  demand  is  made.  lb. 

3.  Same, — Refusal  to  Introduce  German  Because  (^  Lack  of  Funds. — Insuf- 
fidency  of  Excuse — The  board  of  school  commissioners  can  not  set  up 
a  lack  of  funds  as  an  excuse  for  their  refusal  to  introduce  the  study 
of  German,  where  it  appears  that  studies  not  named  in  the  statute 
as  required  studies  are  taught  at  an  expense  greater  than  would  be 
necessary  for  the  teaching  of  German  lb. 

4.  Location  of  School- House  bv  Trustee — Appeal  to  County  Superintendent. — 
By  section  4537,  R.  S  1881,  an  appeal  lies  in  the  matter  of  locating 
a  township  school-house  from  the  decision  of  the  township  trustee  to 
the  county  superintendent,  and  the  decision  of  the  superintendent  is 
final.  Knight  v.  Woods,  101 

6.  Same, — Decision  <^  Superintendent  - -The  decision  of  the  superintendent 
is  binding  on  the  trustee  from  the  time  it  is  given,  though  not  entered 
in  the  superintendent's  record  until  afterwards.  lb. 

SEDUCTION. 

1.  Instructions  to  Jury. — Definition  of  Seduction. — In  an  action  for  damages 
for  seduction,  it  is  not  error  for  the  court  to  instruct  the  jury  that 
"  the  term  seduction  is  defined  in  the  law  books  in  the  words,'^ 
etc.,  instead  of  stating  an  independent  definition  covered  by  the  judge 

*     himself,  the  correctness  of  the  definition  not  beiuR  questioned. 

Bcoinson  v.  FbwerSf  480 

2.  Same. — Instnietwns  to  Jury — Chastity  of  Plaintiff. — Prestcmption  as  to. — 
It  is  not  necef^ary  m  an  action  for  damages  for  seduction  to  in- 
struct the  jiir^  that  before  the  plaintiff  can  recover  she  must  prove 
that  at  the  time  of  the  commission  of  the  injury  she  was  of  chaste 
character,  the  court  having  instructed  the  jurv  that  to  entitle  the 
plaintiff  to  recover  she  must  have  yielded  to  the  illicit  intercourse 
by  reason  of  the  promises  Hud  influence  made  and  brought  to  bear 
upon  her  by  the  man.  The  presumption  of  law  is  in  favor  of  the 
woman's  chastity,  and  in  the  absence  of  any  evidence  to  the  con- 
trary, the  law  will  presume  that  she  was  chaste.  lb. 

3.  Same. — Instructions  to  Jury.  —  UnchasiHy  of  Pkiintiff. — In  the  absence  of 
evidence  tending  to  show  that  the  plaintiff  was  an  unchaste  woman, 
or  a  woman  of  no  virtue,  it  is  proper  for  the  court  to  refuse  to  in- 
struct the  jury  that*' An  unchaste  woman,  or  one  who  is  not  virtu- 
ous, can  not  be  seduced."  Ih. 
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SELF-DEFENCE. 
See  Cbihinal  Law,  14. 

SHERIFF'S  DEED. 
See  MoBTQAGE,  8. 

SHERIFFS  SALE. 
See  ExECUTioif,  1 ;  Mortqage,  6,  7. 

SOLDIERS'  MONUMENT. 

Statute  Oofutrued.^'InciderUal  Expenses. — From  What  Fund  Paid. — Appropria- 
lion,— Under  the  act  of  March  3d,  1887,  providing  for  the  erection  of 
a  State  Soldiers'  and  Sailors'  Monument,  etc.,  no  part  of  the  sum  of 
$200,000  appropriated  for  the  erection  of  the  monument  can  properly 
be  expended  in  the  payment  of  merely  incidental  expenses.  There 
is  aaufficient  appropriation  m  said  act  to  make  it  the  duty  of  the  au- 
ditor of  State  to  draw  warrants  for  the  payment  of  such  incidental 
expenses  out  of  the  "  General  Fund"  in  the  State  treasury.  The  act 
provides  for  the  incurring  of  said  incidentals,  and  directs  that  the 
same  shall  be  paid.  This  is  sufficient.  The  use  of  technical  words 
in  a  statute  making  an  appropriation  is  not  necessary. 

Hendenon  v.  Boardf  elc.,  9^ 

SPECIAL  FINDING. 

See  Former  Adjudication,  2 ;  Fbaudulemt  Convey angb. 

1.  SUenee  Upon  a  Material  FaeL — When  a  finding  is  silent  upon  a  fact 
material  to  be  found,  it  is  to  be  taken  as  found  against  the  party  hav- 
ing the  burden  of  proving  such  fact. 

Jhr/te  County f  ete.,  Cb.  v.  Terre  Haute,  etc,,  Co.,  73 

,  2.  Intermediate  Errors, —  When  Judgment  noi  Reversed  for. — Where  the  merits 
of  a  controversy  are  to  be  determined  by  the  special  finding  of  facts  in 
the  cause,  the  judgment  of  (he  court  below  will  not  be  reversed  on 
account  of  intermediate  errors.  Beddick  v.  Keealing,  1M8 

3.  PtADtr  of  Court  to  Amend, — The  court  has  no  power  to  amend  or  alter 
its  special  finding  after  the  same  has  been  announcedand  filed. 

La  FoUeiU  v.  Higgins,  412 

4.  Amendment  of  After  Verdict, — After  the  rendition  of  judgment  the  couf  t 
can  not  amend  and  supply  defects  in  a  special  finding  on  motion  of 
one  of  the  parties.  Hariiepp  v.  Whiteley,  576 

SPECIAL  JUDGE. 

Appointment  of, — StaJiute, — Section  4  of  the  act  of  March  1st,  1855  (2  Davis 
Stat.  10),  relative  to  the  appointment  of  special  judges,  is  still  in 
force,  except  in  so  far  as  it  is  in  conflict  witn  the  act  of  March  7th, 
1877  (Acts  1877,  p.  28),  and  the  appointment  of  a  judee  pro  tern,  by 
the  regular  judge,  who  is  unable  to  preside  at  a  term  of  court  on  ac- 
count of  illness,  is  valid.  Burrell  ▼.  State,  £90 

SPECIAL  VERDICT. 
See  Jury  ;  New  Trial,  6 ;  Verdict,  2. 

STATE   BOARD   OF  AGRICULTURE. 

Private  Coiporation, — Constitutional  Law. — Impairing  Obligation  of  Contract. — 
The  Indiana  State  Board  of  Agriculture,  organized  under  the  act 
of  February  14th,  1851,  entitled  '*  An  act  for  the  encouragement  of 
agriculture,"  is  a  private  corporation,  and  hence  the  act  of  March  4th, 
1891,  abolishing  the  said  State  board  of  agriculture,  transferring  all 
its  assets,  liabilities  and  credits  to  a  State  agriculture  board,  and 
providing  for  the  creation  uf  the  State  Agricultural  and  Industrial 
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Board,  is  unconstitutional,  as  impairing  the  obligation  of.  contract, 
and  seeking  to  take  the  property  of  the  State  Board  of  Agriculture 
without  due  process  of  law.     Downing  v.  Indiana  State  Boards  ete,,  44^ 

STATE  SUPERVISOR  OF  OIL  INSPECTION. 
See  Ck)NSTiTiJTioNAL  Law,  2,  5. 

STATUTE. 

See  Agbksd  Case,  1;  Appeal,  3;  Cokstitutional  Law,  2;  Cobpoba- 
TioK,  2,  7;  County  Commissionebs,  1,2;  Cbiminal  Law,  1,  4,  5, 
13 ;  Dbainaqe  ;  Execution,  3,  4;  Gband  Juby,  1 ;  Jurisdiction,  1 ; 
Mobtqaob,  3 ;  Office  and  Officer,  3,  5 ;  Pleading,  2 ;  Schools, 
4;  Special  Judge;  State  Boabd  of  Agbiculture;  Streets,  3; 
Vendor  and  Purchaser,  8. 

STATUTE  CONSTRUED. 

•See  Appeal,  2 ;  Bridge  ;  County  Commissioners,  6 ;  Schools,  1 ;  Sol- 
diers' Monument;  Streets,  1,2;  Ta.xes,  3, 4. 

STATUTE  OF  FRAUDS. 

1.  Building  OorUraets. — A  verbal  agreement  by  the  owner  of  the  property 
to  pay  the  debt  of  the  contractor  to  the  material  man,  in  a  case  where 
the  owner  owes  the  contractor  nothing,  is  within  the  statute  of 
frauds,  and  void,  even  where  by  reason  of  such  verbal  promise  the 
material  man  furnished  materials  to  complete  the  improvements,  and 
forebore  to  file  his  lien  within  the  allotted  time. 

Parker  v.  DiUingham^  54^ 

2.  Same, — Debt  of  Another, — If,  however,  the  owner  was  indebted  to  the 
contractor,  his  agreement  to  pay  for  the  materials  would  in  such  case 
be  an  agreement  to  pay  his  own  debt  to  a  third  person,  and  not  within 
the  statute.  Ih, 

3.  Same.  —  Waiver  of  Meehanie*8  Lien, — Mere  forbearance  to  file  a  me- 
chanic's lien  is  no  consideration,  but  if  an  express  agreement  is 
made  to  waive  the  right  of  lien,  such  waiver  constitutes  a  consider- 
ation which  will  render  the  owner's  promise  binding.  lb. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  op  Action  ;  Quieting  Title  ;  Trust  and  Trustee,  4. 

STREETS. 

1.  Opening  of. — Appeal  to  Circuit  Court, — Transcript  Constitutes  Complaint. — 
dbjeetion, — Haw  Stated, — Recitals  in  IVanseript. — Ineonclusiveness  of. — In 
proceedings  to  open  a  street  under  section  3180,  R.  S.  1881,  upon  ap- 
peal to  the  circuit  court  the  transcript  constitutes  the  complaint,  and 
the  appellant  must  state  specifically  m  writing  the  grounds  of  his  ob- 
jection to  the  proceedings  of  the  common  council  and  city  commis- 
sioners, and  no  other  question  can  be  tried  or  heard,  and  "  issues  of 
law  and  of  fact  may  be  found,  tried  and  determined  as  in  other  ac- 
tions at  law."  Upon  such  an  appeal,  an  issue  of  fact  may  be  raised 
by  an  objection  that  the  resolution  to  refer  the  matter  of  opening  the 
street  to  the  commissioners  was  not  adopted  by  a  two  thirds  vote  of 
the  common  council,  as  required  by  law.  The  recitals  in  the  tran- 
script to  the  contrary  are  not  conclusive. 

City  of  Logansport  v.  Shirks  S5S 

"2.  Same, — City  Commissioners. — Refening  Back  'Report  to. —  What  Reference 
is  for. — As^eesment  of  Additional  Property. — Invalidity  of, — Under  sec- 
tions 3174  and  3189,  R.  S.  1881,  which  provide  for  the  referring  back 
of  reports  to  the  city  commissioners,  the  reference  is  for  the  purpose 
of  readjusting  or  changing  the  assessment,  or  amending  or  changing 
the  report  by  theconimis-sioners  as  to  the  persons,  or  property  of  the 
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persons,  previously  notified  of  the  proceedings,  and  it  does  not  con- 
template any  action  on  the  part  of  the  commissioners  which  will  affect 
other  persons  and  property.  An  assessment  of  additional  property 
by  the  commissioners  npon  such  a  reference  is  without  any  authority 
of  law  and  void.  The  statute  would  be  void  if  it  had  contemplated 
the  assessment  of  the  lands  of  other  persons  upon  such  a  reference, 
for  it  makes  no  provision  for  the  giving  of  notice  to  them.  It  is  a 
statute  which  provides  for  the  taking  of  private  property  for  public 
use,  and  must  be  strictly  construed.  lb. 

3.  Street  Improvemeni. — Lien  for. — Enforcement  of. — Pleading. — In  a  suit 
by  a  contractor  under  the  act  of  April  13th,  1885,  to  enforce  a  lien 
for  street  improvement  on  the  abutting  lots,  he  must  plead  all  the 
acts  done  by  the  municipal  officers,  and  all  facts  essential  to  show 
their  authority,  but  he  is  not  bound  to  incorporate  in  his  complaint, 
by  reference  orotherwlsCf  any  written  instrument  except  the  estimate 
or  assessment.  Van  Sickle  y.  Belknap,  558 

SUBROGATION. 

1.  Void  Mortgage, — JudgmenL — Paymtnt  of  by  Mortgageet, — A  husband  and 
wife,  who  were  under  guardianship,  falsely  represented  that  the  guar- 
dianship had  been  terminated,  and  that  they  had  been  adjudged  of 
sound  mind,  and  tli^y  induced  a  firm  of  attorneys  to  accept  a  mort- 
gage on  the  undivided  interest  of  the  wife  in  certain  real  estate,  to 
secure  the  compensation  agreed  upon  for  legal  services  to  be  rendered. 
Prior  to  the  date  of  the  guardianship  a  judgment  had  been  rendered 
against  the  wife,  which  was  a  lien  upon  her  interest  in  the  real 
estate  mortgaged  as  aforesaid. 

Held,  that  the  mortgage  was  void  by  reason  of  the  legal  incapacity  of  the 
mortgagors  to  execute  the  same. 

Held,  also,  that  the  attorneys,  having  paid  off  the  judgment  rendered 
against  the  wife  to  protect  what  they  erroneously  supposed  was  a  valid 
mortgage,  were  entitled  to  be  subrogated  to  the  lien  of  said  judgment, 
with  priority  over  a  judgment  rendered  in  favor  of  the  guardian  for 
services,  etc.  SpatUding  v.  Harvey,  106 

2.  Same. — Right,  of. —  Upon  what  Depends. — The  right  of  a  creditor  to  be 
subrogtled  to  the  securities  of  one  whose  claim  he  has  paid,  does  not 
depend  upon  the  solvency  or  insolvency  of  the  debtor,  but  upon  the 
circumstances  attending  the  payment  of  the  debt,  to  which  the  se- 
curity was  an  incident.  76. 

3.  Same. — The  right  of  subrogation  does  not  depend  upon  or  grow  out 
of  the  ability  of  the  parties  to  make  valid  contracts,  as  it  is  not 
founded  upon  contract,  either  express  or  implied,  but  upon  principles 
of  equity  and  justice,  intended  to  afford  protection  to  a  meritorious 
creditor,  and  prevent  the  sweeping  away  of  the  fund,  from  which,  in 
good  conscience,  he  ought  to  be  paid.  16. 

SUBSEQUENT  REPAIRS. 
See  Neolioence,  2. 

SUMMONS. 
See  Judgment,  2. 

SUPREME  COURT. 
See  Practice,  1,  2,  5,  9, 11. 

1.  Conflicting  Evidence. — Reversal  of  Judgment. — Where  the  evidence  is 
conflicting,  if  there  is  some  evidence  tending  to  sustain  the  verdict, 
the  judgment  will  not  be  reversed  by  the  Supreme  Court. 

Crawford  v.  Anderson,  117 

2.  Finding  of  Facts. —  Weight  of  Evidence. — Where  there  is  sufficient  evi- 
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dence  to  support   the  finding  of  facts  the  Supreme  Court  will  not 
weigh  the  evidence  on  appeal.  La  Follette  v.  JBigginSj  4IS 

TAXES. 
See  Indian  Lands;   Municipal  Corporation,  6. 

1.  GoUUction  of. — Injunction.— Tender. — Where  property  is  subject  to  taxa- 
tion, the  collection  of  the  tax  on  not  be  enjoined  without  paying  or 
tendering  the  amount  for  which  the  property  is  liablci  although  part 
of  tiie  amount  levied  may  be  illegal.       Hyland  y.  Central,  ete.^  Co.,  68 

2.  Same.—Corporalion. — Aasesmveni  upon  Capital  Slock. — Where  the  tangi- 
ble property  of  a  corporation  is  of  less  value  than  the  capital  stock, 
the  capital  stock  is  taxable  to  the  extent  that  it  exceeds  in  value  the 
tangible  property.  Hyland  v.  Brazilf  «te.,  Co.,  128  Ind.  335,  distin- 
guished, lb. 

3.  2hx  Sale. — Redemption, — Persons  Under  Disability. — Penalty  and  Interest. 
— Statute. — Under  section  208  of  the  general  tax  law  of  1872  (1  Davis 
Stat.  121),  all  persons  might  redeem  within  two  years  after  the  sale 
on  the  payment  of  fifty  per  cent,  penalty  and  six  per  cent,  interest. 
Under  the  tax  law  of  1872,  where  the  delinquent  was  an  infant  when 
the  tax  sale  was  made,  he  was  properly  chargeable  with  fifty  per  cent, 
penalty  and  six  percent,  interest  from  the  date  of  each  p.^yment.  By 
section  210  of  the  statute,  extending  the  time  for  redemption  to  two 
years  after  the  disability  was  removed,  it  Is  intended  that  persons  un- 
der disability  may,  within  that  time,  redeem  on  the  same  terms  as 
other  persons  were  allowed  to  redeem  before  the  expiration  of  the  two 
years.  Schutsel  v.  Dickson,  139 

4.  Same. — Payment  of  Oity  Taxes  to  Protect  Lien. — Penalty  and  Interest. — By 
section  251  of  the  general  tax  law  of  1872  (1  Davis  Stat.  127)  the 
holder  of  a  lien  on  lands  was  authorized  to  pay  taxes  on  such  lands, 
and  by  the  act  of  March  11th,  1875  (1  Davis  Stat.,  p.  338),  this  pro- 
vision also  became  applicable  to  city  taxes.  The  purchaser  at  a  sale 
for  State  and  county  taxes,  who  pays  city  taxes  to  protect  his  lien,  is 
entitled  to  the  same  penalty  and  interest  on  them  as  on  the  State  and 
county  taxes.  lb. 

5.  Same. — Proper  Parties. — Property  not  Divinble. — Sale. — In  a  suit  for 
partition  of  land  in  this  State,  all  persons  holding  liens  or  claims 
upon  it  are  proper  parties,  and  the  court  has  power  to  hear  and  ad- 
just all  the  equities  between  them ;  and  when  the  property  is  not  di- 
visible, to  order  a  sale  and  distribution  of  the  proceeds  according  to 
the  rights  of  the  several  parties,  and  a  party  holding  either  a  legal 
or  an  equitable  title  may  institute  the  proceedings.  lb. 

-6.  Ptatted  Land. —  Taxation  of. — Authority  of  County  Auditor  Concerning. — 
Where  land  is  platted,  and  the  plat  submitted  to  the  county  auditor, 
as  required  by  law,  to  assess  and  apportion  the  true  valuation  of  each 
lot  or  parcel  of  land  described  in  such  plat,  the  auditor  has  the  right, 
upon  the  presentation  of  the  plat  to  him,  to  make  an  original  assess- 
ment upon  the  lot»  as  platted,  and  apportion  it  on  the  lots.  His  au- 
thority is  not  confined  simply  to  apportioning  the  amount  at  which 
the  land  had  been  previously  assessed  as  unimproved  land,  upon  the 
lots  as  platted.     See  section  6392,  R.  S.  1881. 

Eschenburg  v.  Board,  etc.,  S98 

TAXES,  REFUNDING  BY  COUNTY  COMMISSIONERS. 

See  County  Commissioners,  6. 

TAX  LIEN. 
See  Partition  ;  Tenants  in  Common. 


638  INDEX. 

TAX  SALE. 
See  Taxes,  8  to  6. 

TENANTS  IN  COMMON. 

See  Partition. 

Tax  Lien, — Rents, — Accounting. — One  who  has  a  tax  lien  on  land  owned  by 
him  and  another  as  co-tenants,  must  account  to  his  co-tenant  for  rents 
received  from  renting  the  property.  Schiuel  v.  Didnonf  1S9 

TENDER 
See  Taxes,  1. 

TERM  OF  OFFICE. 

See  Constitutional  Law,  3 ;  County  Comhissionebs,  1,  2. 

TIE  VOTE. 
See  Elections,  1  to  3. 

TITLE. 
See  Execution,  4 ;  Indian  Lands  ;  Sai& 

TITLE  OF  LAWS. 
See  Constitutional  Law,  2,  6. 

TORT-FEASOKa 
See  Arbitration  and  Award,  2. 

TRANSFER  OF  STOCK. 
See  Corporation,  1,  2. 

TRUST  AND  TRUSTEE. 
See  Church,  1  to  3. 

1.  Cetiui  qu4  TrusL — Decree. — Where  a  trustee,  who  represents  the  bene- 
ficiaries, is  in  court,  the  decree  rendered  binds  them  in  so  far  as  it 
affects  the  trust  property.  BoberUon  v.  Van  CUave,  tl7 

2.  EnforeemmU  of. —  Volunteer, — Parol  Evidence  Inadmiesible  to  EatabUMh  Ez- 
mreu  TiutL — In  an  action  to  enforce  a  trust  in  land,  the  plaintiff,  who 
nas  parted  with  nothing,  can  not  show  by  parol  that  a  grantor  con- 
Teying  land  by  a  deed  absolute  had  an  oral  agreement  with  the 
grantee  that  the  latter  should  have  a  life-estate  in  the  land,  and 
hold  the  remainder  in  trust  for  said  plaintiff.    Stonekill  y.  Swartz,  SIO 

8.  Same. — Parol  Evidence. — An  express  trust  can  not  be  established  by 
parol  evidence.  26. 

4,  *Siam«  — Action  to  Enforce. — Statute  of  Limitatione. — Where  a  trustee,  ig- 
noring an  alleged  trust,  sells  and  mortgages  the  trust  lands  as  his  own, 
and  disposes  of  the  same  by  will,  without  remonstrance  from  the 
cestui  que  trusty  the  latter  can  not,  after  more  than  twenty  years  have 
elapsed,  bring  an  action  to  enforce  a  trust  in  such  lands.  lb, 

5.  JRenUting   Trust. — Evidence  Establishing. — Quieting   Title. — When  a  re- 
«>^  suiting  trust  in  land  is  claimed,  and  the  evidence,  ^hile  it  does  not 

\  show  an  express  contract  between  the  parties,  does  show  that  the  rela- 

1       V  tion  of  principal  and  agent  existed  between  them,  and  that  the  land 

I          \  was  purchased  by  the  agent  in  the  absence  of  the  principal,  and  with 

I             ^  her  money,  it  is  sufficient  to  create  a  resulting  trust  under  the  provis- 

.  ions  of  section  2976,  R.  S.  1881,  and  upon  the  death  of  the  agent,  the 

;  trust  being  terminated  thereby,  the  principal  is  entitled  to  have  her 

title  to  the  land  quieted.  JMull  v.  BotUes,  S4S 

VENDOR  AND  PURCHASER. 
1.  Notice. — If  a  purchaser  of  land  have  notice  of  facts  making  it  in- 
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cumbent  upon  him  to  make  due  inquiryi  he  is  bound  by  all  the 
knowledge  which  a  reasonable  inquiry  would  have  imparted. 

Smith  V.  Sckweigerer^  S6S 

2.  Same. — Bona  Fide  Purchaser . —  Who  is  not, — One  who  purchases  with 
full  knowledge  of  prior  equitable  or  legal  rights  is  not  a  purchaser  in 
good  faith.  lb, 

3.  Same. — Notice  Before  Payment  of  Puixhase-Money, — Notice  before  pay- 
ment of  the  purchase-money  prevents  the  acquisition  of  the  cnar- 
acter  of  a  bona  fide  purchaser.  lb, 

4.  Samt. — Description  of  Land, — Corredion  of  Mistakes, — Mistakes  in  the 
description  of  land  may  always  be  corrected  against  a  party  who 
buys  with  full  knowledge  of  another's  prior  purchase  of  land  from 
the  same,  gran  tor.  lb, 

6.  Bona  Fide  Purchaser, — Notice. — Notice,  either  actual  or  constructive, 
before  the  payment  of  the  purchase-money,  prevents  the  acquisition 
of  the  character  of  a  bona  fide  purchaser.  Hawes  v.  ChailUf  435 

6.  Same, — Constructive  Notice. — One  who  has  notice  of  such  facts  as  would 
put  a  reasonably  prudent  man  upon  inquiry  is  charged  with  the 
knowledge  that  an  inquiry,  reasonaoly  prosecuted,  would  Impart,  lb, 

7.  Same, —  Vendor^s  Lien. — Bona  Fide  Purchaser, — An  administrator's  deed 
contained  nothing  showing  that  the  purchase-money  was  not  fully 
paid.  The  proceedings  prior  to  the  order  of  sale  showed  merely  that 
for  part  of  the  purchase-money  notes  were  executed.  The  oitler  of 
sale  required  the  administrator  to  take  freehold  sureties,  and  bis  re- 

Sort  of  the  sale  indicated  that  he  did  take  such  sureties,  though  he 
id  not  in  fact  do  so.  The  defendants  purchased  the  land  from  the 
grantees  of  the  administrator  after  the  purchase-money  notes  be- 
came due.  The  administrator  brought  an  action  to  enforce  a  vendor's 
lien  on  the  land  in  their  hands. 
Hdd^  that  the  defendants  were  not  chargeable  with  notice  of  such  a  lien, 
and  that  it  could  not  be  enforced.  lb. 

8.  Failure  to  Record  Deed. — Bona  Fide  Purchaser, — Where  a  deed  is  not 
recorded  within  the  time  provided  by  sections  2926  and  2931,  R.  S. 
1881,  a  subsequent  purchaser  for  value  and  in  good  faith  from  the 
original  grantor  or  Lis  heirs  acquires  the  better  title. 

Meikel  V.  Boiders,  529 

9.  Same. — Bona  Fide  Purchasers. — Quitclaim  Deeds, — A  grantee  of  land  by 
a  warranty  deed,  who  acts  in  good  faith  and  without  notice,  is  enti- 
tled to  protection  as  a  b<ma  fide  purchaser,  notwithstanding  the  fact 
that  his  grantor  held  by  a  quitclaim  only.  lb, 

VERDICT. 

1.  Answer  to  Interrogatories, — Where  the  answers  to  interrogatories  are 
not  irreconcilable  with  the  general  verdict,  and  do  not  find  all  the 
facts  entitling  the  appellant  to  a  judgment,  the  general  verdict  will  not 
be  disturbed.  Bamea  v.  Turner,  110 

2.  Special,— What  it  Should  Contain,— -Failure  to  Find  upon  Material  Fact.^ 
Effect  of. — A  special  verdict  should  contain  a  finding  by  the  jur^  upon 
every  material  fact  in  issue  necessary  to  constitute  the  plaintiff's 
cause  of  action  or  the  defendant's  defence  upon  which  there  is  evid- 
ence. There  need  be  no  finding  upon  immaterial  facts,  nor  upon 
facts  presumed  but  not  within  the  issues.  A  failure  to  find  upon  .any 
material  fact  in  issue  is  equivalent  to  a  finding  against  the  party 
upon  whom  the  burden  rests  to  establish  such  fact. 

Brazil  J  etc.,  Co.  v.  Uoodkt,  327 

3.  Same^ — Failure  to  Find  upon  Material  Fact, — Remedy  for, — Motion  for 
New  Trial, — If  the  special  verdict  fails  to  find  material  facts,  within 
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the  issues,  which  were  established  by  the  evidence,  the  remedy  is  not 
by  motion  to  coerce  the  jury  into  making  such  finding,  but  by  a 
motion  for  a  new  trial  by  the  party  aggrieved.  lb, 

VACANQY. 
See  Gband  Jury,  2. 

VARIANCE. 
See  Pleadino,  2. 

VENDOR'S  LIEN. 

See  Vendor  and  Purchaser,  7. 

VENIRE  DE  NOVO. 
See  PBAcncE,  8. 

WIDOW. 
See  Dbcedents'  EsTATsa. 

WILL. 

See  Decedents'  Estates. 

1.  Construetion. — Nature  af  EsiaU, — A  testator,  after  making  specific  de- 
vises to  his  children,  bequeathed  the  rest  of  his  property  to  his  wife 
for  life,  and  provided  that  after  her  death  all  his  estate  should 
be  divided  in  equal  shares  among  all  his  children,  and  that  should 
any  of  his  children  be  dead,  and  have  left  children,  they  should  be 
entitled  to  the  distributive  share  of  their  parents. 

Heldf  that  the  children  of  the  testator  took  a  vested  interest  in  the  resi- 
due of  his  estate  at  the  time  of  the  death  of  the  testator,  the  enjoy- 
ment of  the  same  to  be  postponed  during  the  life-estate  of  the  wife. 

Heilmati  v.  Heilmaiiy  59 

2.  Same.^'  Veiling  cf  Estates. — The  law  favors  the  vesting  of  estates  and 
will  oonstroe  tlie  terms  of  a  will  as  creating  a  vested  estate,  if  possi- 
ble, lb. 

• 

8.  Same. — Realty  and  PerMmoAy.  -  Where  the  same  clause  of  a  will  ope- 
rates on  both  real  and  personal  property,  if  the  bequest  of  real  estate 
vests,  the  same  construction  will  be  applied  to  the  personal  estate.  lb. 

4.  Same. —  Vested  and  Gontingent  Eemainders — Where  a  life-estate  is  given 
to  the  widow  by  will,  the  fact  that  the  will  ^ves  to  the  widow  the 
unrestricted  use  of  the  personal  property  during  life,  and,  wiih  oth- 
erSf  a  power  of  disposition  of  the  real  estate,  thus  making  it  uncer- 
tain what  property  will  remain  to  distribute  at  her  death  to  the  re- 
mainderman, does  not  render  the  remainder  contiugent.  lb. 

^.  Sam/e. — Where  there  is  no  other  gift  contained  in  the  will  than  the 
direction  to  pay,  distribute  or  divide  the  estate  in  the  future,  yet, 
if  such  payment,  distribution  or  division  appear  to  be  postponed  for 
the  convenience  of  the  estate,  fund  or  property,  which  embraces  a 
life-estate  to  another,  the  estate  will  be  vested  and  not  contingent.  lb. 

6.  Construction. — Life-EstaU. — Power  of  Disposition. —  Vested  Remainder. — 
The  will  of  the  testator,  after  mentioning  the  disposition  of  certain 
property  during  his  lifetime,  devised  to  his  wife  all  of  his  other 
property,  to  be  held  and  used  by  her  during  her  natural  life.  The 
will  also  provided,  as  to  certain  notes,  that  she  was  to  collect  the 
same,  with  the  privilege  to  use  so  much  thereof  as  she  might  deem 
necessary  to  carry  on  tier  business,  etc.  The  will  further  provided : 
"But  before  her  (the  wife's)  death,  I  desire  her  to  provide  by  will, 
or  otherwise,  for  a  distribution  of  whatever  of  my  estate  may  remain 
in  her  hands  among  her  and  my  children  in  such  manner  as  she  in 
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her  judgment  shall  deem  best  and  most  equitable.    Such  distribution 
not  to  take  effect  until  after  her  death.*' 

Hddf  that  when  a  will  limits  the  estate  of  the  first  taker  to  life,  the  de- 
visee can  not  take  a  fee,  although  he  may  be  invested  with  a  power 
to  appoint  those  who  shall  take  that  estate. 

Hddf  also,  that  under  the  will  as  to  the  personal  property  a  right  was 
vested  in  the  widow  to  use  such  of  it  as  she  chose,  and  to  distribute 
what  remained  at  her  death,  at  her  pleasure,  among  the  members  of 
the  class  designated  by  the  testator. 

Heldf  also,  that  as  to  the  real  estate  the  fee  was  not  in  the  widow  at  any 
time,  and  she  could  not  devise  the  same,  and  that  the  remainder 
was  vested  in  the  heirs  at  the  date  of  the  testator's  death. 

Oreu)  V.  Dixouy  85 

7.  SarniA, — Diswheriianee  of  Heir. — Andn^iiy  eu  Uk — An  heir  can  not  be 
disinherited  unless  the  intention  to  disinherit  be  expressed,  or  is  to 
be  clearly  and  necessarily  implied.  Where  one  conatruction  of  an 
ambiguous  will  leads  to  the  disinheritance  of  the  heir,  and  another  to 
a  result  favorable  to  the  heir,  the  latter  ooostruction  must  be 
adopted.  lb. 

8.  Saane.'-The  Word  "  Eatate'*  In.— How  Cbns<r««d.— The  word  "estate" 
in  a  will  may,  if  it  is  necessary  to  do  so  in  order  to  carry  out  the  in- 
tention of  the  testator,  be  construed  to  mean  one  species  of  property 
only.    It  does  not  always  mean  both  real  and  personal  property.  lb, 

9.  ConstntctiotL — Nature  of  Estate.  -Where  real  estate  is  devised  to  one, 
coupled  with  a  devise  over,  in  case  of  his  death  without  issue,  and 
the  primary  devisee  survives  the  testator,  he  takes  an  absolute  fee, 
the  words  referring  to  a  death  meaning  a  death  in  the  lifetime  of 
the  testator.  Wright  v.  Charley,  257 

WITNESS. 

Incompetency  of  Survivinff  I\irtv  to  a  QmtraeL — Where  the  plaintiff  stands 
as  the  representative  of  her  mother,  deceased,  one  of  the  contracting 
parties,  tlie  defendant,  the  other  contracting  party,  is  not  a  compe- 
tent witness  to  testify  as  to  matters  which  occurred  b.etween  him  and 
the  defendant  during  her  lifetime,  concerning  the  contract  in  dis- 
pute. jReddick  v.  Keeding,  1£8 
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